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§  743.  General  nature. —  The  class  of  offenses  of  which  for- 
geiy  and  counterfeiting  are  the  principal  examples,  involving 
on  the  one  hand  the  element  of  private  fraud,  and  on  the  other 
that  of  general  injury  by  reason  of  the  doubt  that  is  thereby 
thrown  on  public  coins  and  documents  and  the  instruments  of 
commerce,  may  be  here  considered  together,  although  the  sp^ 
cific  offenses  are  sometimes  treated  as  distinct.  Both  forgery 
and  counterfeiting  were  originally  looked  upon  as  offenses  in 
derogation  of  the  authority  of  the  king,  and  as  a  species  of 
treason  or  laese-majesty}  Indeed,  counterfeiting  is  not  found 
in  the  older  English  books  as  the  name  of  a  crime,  but  the 
offense  is  considered  in  connection  with  the  statutes  relating  to 
the  coin.  Blackstone  points  out  the  inconsistency  of  classify- 
ing these  offenses  as  treason,  and  suggests  that  they  are  better 
regarded  as  branches  of  the  offense  known  to  the  civilians  as 
crimen  falsij  or,  in  general  terms,  fraud.*  Forgery,  however, 
was  apparently  not  limited,  even  in  the  early  law,  to  the  false 
making  of  the  king's  seal  or  signature,  or  the  otherwise  falsify- 
ing of  some  public  document,  and  it  is  pointed  out  that  although 

1 4  BL  Com.  84^  89;  3  Stephen,  Hist  >  4  Bl.  Com.  89.  And  see  1  Stephen* 
Cr.I*177.  Hist.  Cr.  L.  20. 
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the  earliest  recognized  examples  of  forgery  related  to  public 
documents  and  wilLs,  yet  that  when  occasion  arose  the  courts 
treated  other  cases  of  falsification  of  instruments  as  constitut- 
ing the  offense.^  It  thus  appears  that  primarily  counterfeit- 
ing related  to  the  coin,  and  forgery  to  public  documents  or  other 
instruments ;  but  the  words  "  forgery  "  and  "  counterfeiting  " 
were  used  quite  indiscriminately  in  the  earlier  English  statutes 
as  they  are  in  modern  ones,  and  the  tendency  seems  to  be  to 
extend  the  crime  described  as  counterfeiting  to  include  offenses 
relating  to  instruments  issued  by  the  government  of  a  pecun- 
iary nature,  such  as  bonds,  treasury  notes,  bank-notes,  stamps, 
money  orders,  etc.,  although  in  many  cases  the  instrument  is 
such,  by  reason  of  its  form,  that  the  making  of  it  could  prop- 
erly be  described  as  forgery.  The  offenses  of  forgery  and 
counterfeiting  being  of  such  an  aggravated  character,  it  is 
natural  that  acts  intended  to  lead  to  their  commission  or  con- 
nected therewith  should  be  severely  punished,  although  the 
higher  crime  is  not  actually  involved.  Thus,  there  are  various 
offenses  of  uttering  forged  instruments,  passing  counterfeit  coin, 
having  in  possession  such  coin  with  intent  to  pass,  or  even  hav- 
ing in  possession  the  implements  or  materials  with  which  to 
commit  the  offenses  with  intent  to  commit  them.  The  princi- 
pal crimes  of  forgery  and  counterfeiting  will  be  first  considered, 
and  then  the  minor  offenses,  while  the  peculiarities  of  jurisdic- 
tion, the  indictment,  and  the  evidence  as  to  aU  will  be  discussed 
together  at  the  end. 

L   FOBOBBY. 

§  744.  Defined. —  It  is  difficult  to  give  a  more  definite  de- 
scription of  the  offense  than  that  found  in  Blackstone:  ^'  The 
fraudulent  making  or  alteration  of  a  writing  to  the  prejudice 
of  another  man's  right." '  Some  English  judges  have  spoken 
of  it  as  the  making  of  a  false  instrument  with  intent  to  de- 
ceive,' but  the  deceit  must  involve  danger  of  pecuniary  loss, 
and  it  is  suggested  that  the  expression  ^^  with  intent  to  do- 

18  East*  P.  a  852;  1  Hawk.  P.  C,  Baldwin  t.  Weed,  17  Wend.  2H  ^^89. 

ch.  70,  g§  1,  Si    And  see  C.  v.  Searle,  See  definitions  coUected   in  G.  t. 

2  Binney,  882;  Bex  y.  Ward,  2  Ld.  Ray,  8  Gray,  441;  a  v.  Fisher,  65  Mo. 

Bay.  146t  487. 

H  BL  Com.  247;  U.  a  t.  Long,  80  '2  East,  P.  a  858;  Artide^  80  Am. 

IM.  &  878;  a  Y.  Flye,  26  Me.  812;  L.  Bey.  50a 
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ceive  in  such  a  manner  as  to  expose  any  person  to  loss  or  the 
risk  of  loss  "  would  accurately  express  the  idea.^  In  some  cases 
a  definition  is  adopted  which  gisres  prominence  to  the  three 
elements  of  the  offense  substantially  as  follows :  Falsely  mak- 
ing or  altering  a  writing,  which  is  in  such  form  as  to  be  ap- 
parently of  some  legal  efficacy,  with  intent  to  defraud.*  If 
the  party  who  commits  the  forgery  effects  his  purpose  of  de- 
frauding, the  offense  may  also  be  false  pretenses ; '  but  the  two 
offenses  are  distinct  in  that  the  forgery  may  be  complete  with- 
out any  injury  being  accompUshed/  while  the  crime  of  false 
pretenses  in  falsely  using  an  instrument  as  that  of  another 
may  be  completed  without  the  making  or  even  passing  of  a 
forged  instrument.*  So,  falsely  personating  another  and  sign- 
ing his  name  to  an  instrument  might  be  forgery,  but  the  sig- 
nature of  another's  name  even  without  authority  would  not 
constitute  the  offense  of  falsely  impersonating  another  as  de- 
fined by  statute.* 

§  74&«  Written  instruments. —  The  forgery  must  be  of  some 
document  or  writing,  and  it  has  been  said,  therefore,  that  it 
would  not  constitute  forgery  to  falsely  paint  an  artist's  name 
in  the  comer  of  a  picture  in  order  to  pass  it  off  as  an  original 
picture  by  that  artist.^  In  general  it  is  not  merely  the  false 
signature,  but  the  false  making  of  an  instrument^  whether  the 
falsity  consists  in  a  signature,  an  alteration  of  the  instrument, 
or  whatever  it  may  be,  which  constitutes  the  crime ;  but  the 
form  of  the  statute  may  be  such  as  to  make  the  crime  consist 
of  the  counterfeiting  of  the  handwriting  or  signature,  only.^ 

1 2  Stephen,  Hist.  Cr.  Lw  187.  tempting  to  obtain  property  by  a 

tCL  V.  Beamish,  81  Pa.  St  889;  forged  instrument  is  not  swindling 

&  'T.  Johnson,  26 la.  407;  S.  v.  Thomp-  but  forgery:  Mathews  t.  a,  83  Tex. 

BCD,  19  la.  299;  &,  v.  Ford,  88  La.  An.  lOdL    Passing  a  genuine  biU  as  the 

797;  Ames'  Case,  2  Me.  865;   C.  t.  biU  of  a   fictitious  person  is  the 

Chandler,  Thatch.  Cr.  Caa  187;  C.  uttering  of  a  fictitious  biU:  Beg.  ▼. 

▼.  Ayer,  8  Cush.  150;  Bamum  t.  a,  Nesbitt,  6  Cox,  820. 

15  Ohio^  717;  &  v.  HoUy,  2  Bay,  262;  «P.  v.  Maurin,  77  CaL  486. 

&   V.  Smith,  8  Yerg.  150;  Rex  t.  7  Beg.  v.  Closs,  Dears.  &  R  46a 

Jones,  2  East,  P.  C.  991.  The  making  of  a  false  diploma  (Reg. 

sSb  ▼.  FarreU,  82  la.  558.  t.  Hodgson,  Deara  &  K  8),  or  of  a 

4  See  infra,  §  760.  false  label  (Reg.  t.  Smith,  Dears.  & 

•  Hoge  V.  First  Nat  Bank,  18  HI  R  566),  has  been  held   not  to  be 

Apu  501;  Bex  v.  Inder,  2  a  &  E.  685;  forgery. 

Beg.  Y.  Smith,  Dear&  &  a  56&    At-  >  Cohen  t.  P.,  7  Colcx  274. 
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False  printing  as  well  as  false  writing  may  be  forgery.^  Thns, 
if  an  instrument  is  printed  and  has  a  printed  signature,  but  its 
validity  depends  upon  the  written  initials  of  some  particular 
person  being  affixed  to  the  printed  signature,  it  is  a  subject  of 
forgery.' 

§  746«  Part  false, —  To  falsely  make  one  of  the  signatures 
to  an  instrument,'  or  any  material  part  of  an  instrument,^  is 
forgery. 

§  747.  Classes  of  Instruments.— The  common  law  furnished 
a  very  indefinite  description  of  the  classes  of  instruments  the 
false  making  of  which  might  be  punished  as  forgery,  and  it  was 
therefore  supplemented  from  time  to  time  by  legislation  ex- 
tending the  offense  to  various  instruments  which  had  not  before 
been  definitely  decided  to  be  subject  of  forgery.  It  may  be 
said  in  general  that  the  tendency  of  this  legislation  has  been 
to  make  the  crime  cover  every  sort  of  document  which,  if  gen- 
uine, would  be  of  legal  effect.' 

§  748.  Effect  of  statutes ;  felony  or  misdemeanor. —  The 
effect  of  the  statutory  definitions  of  forgery  is  not  to  repeal 
the  common-law  offense  unless  the  statute  covers  the  whole 
ground  covered  by  the  common  law,  and  (except  in  states 
where  common-law  crimes  are  not  recognized)  cases  not  cov- 
ered by  the  statute  may  still  be  punished  by  the  common  law.' 
Most  of  these  statutes  make  the  offense  described  therein  a  fel- 
ony, but  at  common  law  it  is  a  misdemeanor  onlyj 

§  749.  What  instruments. —  It  would  not  be  profitable  to 
attempt  to  define  just  what  instruments  are  subject  of  forgery, 
aside  from  statutory  provision.  Almost  all  indictments  for 
the  offense  are  under  statutes,  and  it  will  be  sufficient  to  dis- 
cuss briefly  the  classes  of  instruments  which,  either  by  common 
law  or  statute,  are  within  the  scope  of  the  offense,  pointing  out 
in  particular  instances  the  statutory  terms  where  the  decisions 
are  made  to  depend  on  special  provisions. 

1  Benson  v.  McMahon,  127  U.  a       ^C.  v.  Duffy,  96  Pa.  St  506;  Shus- 

457;  In  re  Benson,  84  Fed.  R.  640.  ter  v.  C,  88  Pa.  St  206;  S.  v.  Murphy, 

«S.  V.  Lee,  83  Kan.  860.  17  R  L  698;  Cohen  v.  P.,  7  Cola  274; 

,  'a  V.  Davis,  69  N.  C.  8ia  &,  v.  Wilhams,  86  N.  C.  671;  Martin 

*  P.  V.  Clements,  26  N.  Y.  103.  v.  S.,  24  Tex.  62;  U.  S.  v.  McCarthy,  4 

» See  infra,  §  75a  Cranch,  C.  C.  804.    As  to  whether 

*C.  V.  Ayer,  8  Cush.   150;   S.  ▼.    the  indictment  should  charge  the 

Kimball,  50  Me.  409.  act  as  felonious,  see  infra,  §  802. 
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Ch.  31.]  FORQEBY   AND   COUNTERFEITING.  [§  750. 

§  750.  Public  records  or  process ;  wills.—  The  earlier  def- 
initions of  the  common-law  offense  give  prominence,  as  has  al- 
ready  been  suggested,  to  public  records  and  wills  as  instruments 
with  reference  to  which  the  offense  may  be  committed,  but 
they  are  usually  also  included  in  the  statutory  description. 
Thus,  the  statutes  usually  specify  in  detail  the  altering  or  falsi- 
fying of  any  public  record  or  book  belonging  to  a  public  office, 
eto.^  It  is  forgery  to  alter  a  record  of  marriages,  births  and 
deaths.'  A  certified  copy  of  a  decree  of  divorce  may  be  forged.' 
Falsely  making  or  altering  a  process  of  court  is  made  forgery 
by  statute ;  *  so  it  is  forgery  to  falsely  make  a  certificate  of 
acknowledgment,'  or  an  affidavit  in  a  legal  proceeding.'  For- 
gery of  wills  was  early  recognized  as  a  crime ;  ^  and  it  was  held 

1  Ream  v.  C,  8  Serg.  &  R  207;  &  v.  891.    But  the  forgery  of  a  certificate 

Granville,  45  Ohio  St  264;  Loehr  v.  of  the  parents  of  a  minor  consenting 

P.,  132  IlL  504;  P.  v.  O'Brien,  96  CaL  to  the  marriage  of  the  minor  is  not 

171 ;  Turbeyille  v.  a,  66  Miss.  79a  within  the  statute:  a  ▼.  Rhine,  84 

Changing  a  chattel   mortgage   on  la.  169. 

file  may  constitute  the  crime  of  'Ex  parte  Finley,  66  CaL  262L 
forgpng  an  instrument*  although  it  Aside  from  special  statute,  an  en- 
is  also  the  offense  of  altering  a  pub-  grossed  copy  of  a  legislative  act  is 
lie  record  as  described  in  another  not  subject  of  forgery:  In  re  Corry* 
provision  of  the  same  statute:  a  t.  ell,  22  CaL  17& 
Adamson,  43  Minn.  196^  A  tax  dupli-  «Reg.  v.  Powner,  12  Cox,  285;  Rex 
cate  is  not  a  public  record:  Smith  t.  Harris,  6  C.  &  P.  129;  Rex  t. 
▼.  a,  18  Ohio  St  420.  Forging  an  Graham,  2  East,  P.  C.  945.  But  a 
office  copy  of  the  report  of  the  ao-  notice  to  produce  is  not  process  of 
oountant  general  of  money  paid  into  the  court:  Reg.  v.  Castle,  Dears.  &  B. 
a  bank,  and  also  of  a  certificate  of  368.  The  English  statute  also  makes 
the  bank  cashier,  was  held  forgery:  it  a  felony  to  act  or  profess  to  act 
Rex  V.  Gibson,  2  East,  P.  C.  899.  under  any  false  color  or  pretense  of 
Counterfeiting  the  certificate  of  a  a  process  of  the  court:  Reg.  v.  Rich- 
justice  of  the  peace  as  to  the  pres-  mond.  Bell,  142;  Reg.  ▼.  Evans,  Dears, 
entation  and  destruction  of  gopher  &  K  236;  Reg.  v.  Myott,  6  Cox,  406. 
scalps,  held  forgery:  S.  v.  Johnson,  ^Meserve  v.  C,  137  Mass.  109;  P. 
26  la.  407.  Forging  a  justice's  docket  v.  Marion,  29  Mich.  81.  But  see 
entry  is  not  criminal,  where  the  stat-  Rogers  v.  a,  8  Tex.  Ax>.  401. 
ute  refers  only  to  forging  the  record  ^Jacobs  v.  a,  61  Ala.  448;  S.  v. 
of  a  court  of  record:  a  v.  Floyd,  1  Kimball,  50  Me.  409;  TJ.  a  v.  Spauld- 
Houst  Cr.  C.  110.  ing,  3  Dak.  85;  U.  a  v.  Hartman,  65 

s  Reg.  V.  Bowen,  1  a  &  E.  501.  Fed.  R.  490.    But  falsity  of  the  mat- 

And  it  is  immaterial  that  the  mar-  ter  in  an  affidavit  will  not  constitute 

riage  as  to  which  the  record  is  al-  a  forgery:  (J.  a  v.  Cameron,  8  Dak. 

tered  was  void,  or  that  the  alteration,  132;  so  held  as  to  a  false  jurat  to  an 

consisting  in  the  false  addition  of  affidavit:  U.  a  v.  Moore,  60  Fed.  R. 

the  name  of  another  witness,  was  738. 

immaterial:  Reg^  t.  Asplin,  12  Cox,  7  Bex  v.  Fitzgerald,  2  East,  P.  C. 
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§§  751,  752.]  OFFENSES   AGAINST  PEOFEETT.  [PaET  VII. 

to  be  immaterial  that  the  supposed  testator  was  living ;  ^  or 
that  there  was  no  such  person  as  the  one  whose  will  the  in- 
strument purported  to  be.* 

§  751.  Bonds  and  deeds. —  A  mortgage  is  a  deed  within  the 
statutory  description;'  so  is  the  release  of  a  mortgage;^  so  at 
common  law  a  power  of  attorney  to  transfer  stock  signed, 
sealed,  and  delivered  was  a  deed.*  An  administrator's  bond 
may  be  subject  of  forgery ;  •  and  so  may  a  bail  bond.^  A  cer- 
tificate of  city  indebtedness  is  a  bond  under  a  statute  as  to 
forgery.^ 

§  752.  Notes^  bllls^  checks  and  other  instruments. — The 
statutory  description  of  a  note  for  the  payment  of  money  cov- 
ers a  due-bill.*  The  instrument  may  be  described  as  a  note, 
although  the  forgery  consists  in  a  false  indorsement  thereon, 
without  which  it  would  not  be  a  valid  instrument.^'  A  bank- 
note or  bill  is  a  promissory  note  within  the  meaning  of  the 
statute ;  ^^  and  bank-bills  or  notes  are  within  the  statute  although 
issued  by  an  unchartered  bank,"  or  by  a  foreign  bank,"  and 
whether  current  or  in  circulation  in  the  state  or  not.**  The 
false  making  of  bank-notes  is  now  usually  covered  by  statutes 

958;  Rex  v.  Birch,  2  East,  P.  C.  980;  ^Costley  v.  8.,  14  Tex.  Ap.  156;  C. 
Rex  v.  Rhodes,  1  Leaoh,  24;  Reg.  v.  v.  LintOD,  2  Ya.  Cas.  476. 
Barber,  1  C.  &  K  442;  Rex  v.  But-  •Bishop  v.  a,  55  Md.  13a 
tery,  Russ.  &  Uy.  842.  ^P.  v.  Finch,  5  Johns,  287.    It  is 
1  Rex  V.  Sterling,  2  East,  P.  C.  950;  not  necessary  to  allege  that  a  bank- 
Rex  V.  Coogan,  2  East,  P.  C.  1001.  biU  is  for  the  payment  of  money,  for 
SReg.  T.  Avery,  8  G.  &  P.  596.  But  the  'words  are  found  in  the  statute 
prior  to   the   later  statutes  there  covering  bank-bills;  the  term  itself 
could  be  no  forgery  of  a  wiU  which  imports  a  promise  to  pay  money: 
was  not  attested  by  a  sufficient  num-  Townsend  v.  P.,  4  IlL  826.    But  in 
ber  of  witnesses:   Rex  v.  Wall,  2  England  it  was  held  that  a  promis- 
East,  P.  C.  958.  sory  note  for  the  payment  of  one 
3  P.  V.  Wright)  9  Wend.  193.  guinea  in  cash  or  a  Bank  of  Englilnd 
*  Meserve  v.  C,  187  Mass.  109.  note  was  not  a  not-e  for  payment  in 
&Rex  V.  Fauntleroy,  1  G.  &  P.  421;  money:  Rex  v.  Wilcox,  2  Russ.  Or. 
Reg  V.  Pringle,  2  Moody,  127.    But  a  497. 

letter  or  order  issued  by  a  bishop  ^^G.  v.  Welch,  148  Ma8&  296;  G.  ▼. 

certifying  the  admission  of  a  person  Dallinger,  118  Mass.  489. 

to  be  a  deacon,  with  the  episcopal  ^^  Stone  v.  S.,  20  N.  J.  401,  404 

seal  affixed,  was  held  not  to  be  a  ^'U.  S.  v.  Winslow,  2  Granch,  OL 

deed,  although  to  forge  such  an  in-  G.  47. 

strument  would  be  a  misdemeanor  ^*  P.  v.  McDonnell*  80  GaL  286;  P. 

at  common   law:  Reg.  ▼.  Morton,  v.  Marion,29Mich.81;  GLv.  Hensley, 

L.  R  2  G.  G.  22.  2  Va.  Gaa  149. 

<Reg.  V.Barber,  1  a  &K  484  !<  Porter  v.  a,  17  Ind.  416.  Tocom« 


Gh.  31.]  FORGEBT  AND  OOUNTEHFEITINO.  [§  752. 

as  to  connterfeiting,  though  by  early  English  statutes  it  was  a 
forgery.^  The  term  "  bill  of  exchange"  covers  a  check.*  The 
indorsement  of  a  note  is  within  the  general  terms  of  the  stata- 
tory  description  although  not  specifically  enumerated;'  but 
the  indorsement  mnst  have  such  relation  to  the  instrument  as 
to  have  some  eflFect  in  the  transfer  of  the  property  evidenced 
by  the  note.*  The  forgery  of  an  acceptance  of  an  order  is 
criminal  at  common  law.*  Checks  of  canal  commissioners  pay- 
able at  a  futnre  day  were  held  to  be  securities  for  the  payment 
of  money  within  the  statutory  terms.*  A  United  States  treas- 
ury note  is  an  instrument  in  writing.'  The  word  "  receipt " 
implies  an  instrument  in  writing.*  Where  the  statute,  after  enu- 
merating notes,  bills,  etc.,  specified  "  other  instruments  in  writ- 
ing," it  was  held  that  such  language  implied  an  unconditional 
obligation  to  pay;  in  other  words,  an  instrument  similar  to  the 
instruments  previously  enumerated.*  But  the  language  of  the 
statutes  does  not  usually  require  such  narrow  construction,  and 

within  the  English  statute  with  re-  cepted  and  indorsed,  was  held  a  biU 

gard  to  notes  it  was  held  not  neces-  of  exchange;    G.  v.  Butterick,  100 

sarythat  the  instrument  should  bene-  Masa  1!^ 

gotiable:  Bex  v.  Box,  Russ.  &  Ry.  800.  >  Poage  ▼.  a,  3  Ohio  St  239;  Cocke 

iRex  ▼.  Elliott,  2  East,  P.  C  951;  v.  C,  18  Grat  750;  PoweU  v.  C,  11 

Rex  V.  Bigg,  2  East,  P.  C.  882;  Rex  Grat  822.    See  as  to  indorsement 

T.   Treble,    2   Taunt  838;    Reg.    v.  on  a  check:  Reg.  v.  Wardell,  8  F.  & 

Keith,  Dears.  486;  Reg.  v.  Rinaldi,  F.  82;  or  a  biU  of  exchange:  Reg.  v. 

Ia  &  C.  3S0;  Reg.  v.  Brackenridge,  Winterbottom,  2  G.  &   K.   87;    or 

Ia  R  1  0.  C  133.    So  the  false  mak-  warrant  on  the  treasury:  TJ.  S.  v. 

ing  or  second  use  of  stamps  was  at  Jolly,  37  Fed.  R  108.    But  proof  of 

one  time  punishable  as  forgery  by  a  forged  indorsement  on  a  genuine 

the   English    statute,   although   it  warrant  will  not  support  the  charge 

would  not  be  within  the  description  of  uttering  a  false  and  forged  war- 

of  counterfeiting:  Rex  v.  CoUicott,  rant:  U.  S.  v.  Albert,  46  Fed.  R  652. 

4  Taunt  800;  Rex  v.  Smith,  6  G.  &  <G.    v.    Spilman,    124  Mass.    827. 

P.  107;  Rex  v.  Field,  1  Leach,  883;  Until  the  passage  of  recent  Engliiih 

Reg:  V.  AUday,  8  G.  &  P.  186.  statutes  the  false  indorsement  of  a 

s  Hawthorn  v.  S.,  56  Md.  630;  Reg.  warrant  or  order  or  letter  of  credit 

▼.  Smith,  2  Moody,  296;  Reg.  t.  Ein-  was  not  a  forgery:  Rex  v.  Arscott 

near,  2  M.  &  Rob.  117.    An  order  by  6  G.  &  P.  408;  Reg.  v.  Wilton,  1  F.  & 

a  branch  bank   on  the   principal  F.  891. 

hank  is  a  check:  U.  S.  v.  Shelhnire,  >G.  ▼.  Ayer,  8  Gush.  160. 

Baldw.  870;   but   a  bank   poet-bill  •  Grofts  ▼.  P.,  8  BL  442L 

was  held  not  to  be  a  bill  of  exchange  ?  Riggins  v.  S.,  4  Eao.  173. 

but  properly  described  as  a  bank  8  a  y.  Bibb,  68  Ma  286;  a  v.  Fenly, 

bin  of  exchange:  Rex  t.  Birkett,  18  Ma  446. 

Riiaa  &,  Ry.  25L    A  bill  drawn  by  » Shirk  ▼.  P.,  121  UL  61;  Ganadiaa 

aoemed  on  himself;  and  by  him  ao-  Bank  v.  McGrea,  106  III  281. 
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§  752.]  OFFENSES  AGAIN8T  FBOPEBTT.  [PaBT  VIL 

various  instruments  are  covered  which  do  not  call  for  the  pay- 
ment of  money,  as,  for  instance,  railway  passes;^  or  a  railway 
ticket ; '  or  a  theater  ticket ; '  it  being  said  in  such  cases  that  it 
is  not  necessary  that  the  instrument  fully  state  the  nature  of 
the  contract,  if  it  sufficiently  imports  an  obligation  on  the  part 
of  the  company  to  render  a  service.*  An  instrument  which,  if 
genuine,  would  effect  the  transfer  of  property  is  the  subject  of 
forgery  ;•  and  so  a  county  warrant,*  or  a  fictitious  bill  of  costs,^ 
or  fee-bill  •  may  be  forged.  A  false  application  forwarded  by 
an  insurance  agent  for  the  purpose  of  procuring  the  commis- 
sion which  would  be  due  thereon,  if  genuine,  will  constitute  a 
forgery,  although  no  policy  is  issued.*  A  teacher's  certificate 
may  be  forged  under  a  statute  punishing  the  false  making  of  any 
license  or  authority  provided  for  by  statute."  The  false  mak- 
ing of  an  affidavit  may  be  forgery,  as  such  an  instrument  con- 
stitutes a  false  writing.^^  So  the  making  of  a  false  certificate, 
or  of  a  false  claim,"  may  be  criminal."  Statutes  now  use  very 
broad  and  general  language,  such  as  *'  a  writing  which,  if  gen- 
nine,  might  apparently  be  of  legal  efficacy ; "  "  or  "  to  the  prej- 
udice of  another's  rights ; "  "  or  "  creating  a  legal  demand ; "  "  or 
showing  a  "  pecuniary  obligation."  "  Under  such  general  provis- 
ions any  instrument  on  which,  as  the  evidence  shows,  money 
might  be  obtained,"  or  by  which  another  might  be  defrauded," 
will  be  subject  of  forgery. 

la  V.  Weaver,  M  N.  a  836;  Reg.  "This  wm  cover  a  bounty  land 

V.  Boult,  2  C.  &  K  604  warrant:  U.  &  v.  Wilcox,  4  Blatdu 

>C.  V.  Ray,  8  Gray,  441.  885;  but  not  an  export  bond:  U.  &, 

*  In  re  Benson,  84  Fed.  R.  659.  v.  Barney,  6  Blatch.  291 

4  C.  V.  Ray,  8  Gray,  441.  i«  Smith  v.  a,  29  Fia.  408,— a  case 

^  Noakes  v.  P.,  26  N.  Y.  880;  C  v.  of  an  order  drawn  by  a  county  board 

Wilson,  89  Ky.  157.  on  its  treasurer. 

«  a  V.  Fenly,  18  Mp.  445.  i»a  v.  Ward,  7  Baxt  76. 

f  Luttrell  V.  a,  85  Tenn.  28a  "  Horton  v.  a,  63  Ala.  48a 

*  a  V.  Haws,  98  Ma  188.  i^Thus,  a  telegram  announcing  the 

*  Fountain  v.  Smith,  70  la.  28^  death  cft  a  relative  and  directing 
^^  S.  V.  Grant,  74  Ma  38;  Maddox  v.  money  to  be  sent  to  a  third  party 

a,  87  Ga.  429.  for  forwarding  the  remains  was  held 

u  a  V.  Kimball,  50  Me.  409;  U.  a  v.  to  be  such  an  instrument  within  a 

Spaulding,  8  Dak.  85b  And  see  supra,  statutory  definition:  Dooley  v.  a,  21 

§  750.  Tex.  Ap.  549. 

u  a  T.  Rhine,  84  la.  169.  But  a  mill-  is  S.  v.  Jefferson,  89  La.  An.  881,— an 

tary  land  warrant  was  held  not  sub-  instrument  showing  the   perform- 

ject  to  forgery  under  federal  stat-  anoe  of  work. 

tttes:  U.  a  T.  Irwin,  5  McLean,  17a  i^Billups  v.  a,  88  Ga.  27;  Travis  t. 
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§  753.  Undertakings^  warrants^  or  orders  for  the  payment 
of  money  or  the  dellyery  of  goods. — Many  cases  decided 
chiefly  under  English  statutes  relate  to  obligations  or  orders 
for  the  payment  of  money,  and  to  orders  for  the  delivery  of 
goods.  They  need  be  but  briefly  noticed.  A  note  or  due-bill, 
though  indefinite  as  to  the  time  of  payment,  was  held  to  be  an 
undertaking  for  the  payment  of  money ,^  and  instruments  of 
guaranty  were  held  to  be  covered  by  the  same  description.' 
A  check  is  a  warrant  or  order;'  but  a  request  to  pay  a  third 
person  money  on  account  of  the  supposed  writer  is  not  within 
such  description ;  ^  nor  is  an  instrument  professing  to  be  a  scrip 
oertifi cate  of  a  county.*  An  "  order  for  the  payment  of  money  " 
covers  a  draft  payable  to  bearer,*  or  a  check  on  a  bank,''  or  any 
assignable  order.*  The  fact  that  the  instrument  is  not  ad- 
dressed to  any  person  does  not  render  it  the  less  an  order.*  An 
order  for  the  payment  of  a  sum  in  the  bills  of  another  person 
or  of  the  drawee  was  held  not  specific  enough  to  constitute 
an  order  either  for  money  or  for  goods.**  Under  the  English 
statute  punishing  the  forgery  of  warrants  or  orders  for  the 
payment  of  money,  it  was  held  that  the  two  terms  were  synony- 
mous," and  covered  a  letter  of  credit,"  a  post-dated  check,"  or  a 
bill  of  exchange  or  draft,"  or  any  instrument  directing  the  pay- 

a,  88  Ga.  372;  Bembert  v.  &,,  53  Ala.  <P.  v.  Brigham,  3  Mich.  650. 

467.    As   to   ''other    writings"   or  7 p.  y.  HoweU,  4  John&  296.    An 

"other  instrumeDts,"   see  U.  S.  v.  indictment  charging   a  forged  in- 

Lawrence,  18  Blatch.  211.  dorsement  of  an  order  for  money 

^  Reg.  V.  Anderson,  2  M.  &  Bob.  469;  which  shows  the  instrument  to  be  a 

Beg.  V.  Chambers,  Ia  R  1  G.  C.  841.  check  is  sufficient  to  bring  the  case 

'Beg.  V.  Beed,  8  C.  &  P.  623;  Beg.  under  a  statute  making  it  penal  to 

V.  Joyce,  Lu  &  CX  576;  Beg.  ▼.  Stone,  utter  a  forged  indorsement  of  a  bill 

2C.&KS64;  Beg.  v.  Coelho, 9 Cox, a  of  exchange:  P.  y.  Kemp,  76  Mich. 

»Bex  V.  Crowther,  5  C.  &  P.  816.  410. 

A  pretended  order  from  a  seaman  *  S.  t.  Lee,  82  Kan.  860. 

for  payment  of  his  wages  was  held  *  Powers  v.  S.,  87  Ind.  97;  S.  v. 

to  be  a  bill  of  exchange  under  the  Gullette,  121  Mo.  447;  Noakes  ▼.  P., 

English  statute:  Bex  t.  Mcintosh,  2  25  N.  T.  880;  Peete  v.  S.,  2  Lea,  518; 

East,  P.  a  942,  956.  Alexander  v.  S.,  28  Tex.  Ap.  186; 

4  Beg.  T.  Boberts,  Car.  &  M.  652;  Beg.  v.  Hawkes,  2  Moody,  60. 

Reg.  V.  Curry,  2  Moody,  218;  Beg.  v.  w  p.  y.  Farrington,  14  Johns.  848. 

Thorn,  Car.  &  M.  206;  nor  is  a  false  ^^  Bex  v.  Mitchell,  2  East,  P.  C.  986L 

authority  to  draw  money  within  the  ^^  Beg.  v.  BaAke,  8  C.  &  P.  626. 

description   of  an   order:    Beg.  t.  ^^  Reg.  y.  Taylor,  1  C.  &  K.  2ia 

Dixon,  8  Cox,  289.  "  Bex  v.  Willoughby,  2  East,  P.  a 

*Beg^  T.  Wesi^  2  C.  ft  K.  496i  944.    Where  a  check  purported  to  be 
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§  753.]  OFFENSES  AGAINST  FBOPEBTT.  [PaBT  YIL 

ment  of  money  by  a  third  person,^  and  it  was  not  necessary 
that  the  warrant  or  order  be  addressed  to  any  particular  per- 
son, as  the  direction  might  be  supplied  by  extrinsic  evidence;' 
nor  that  the  name  of  the  person  to  whom  the  money  or  prop- 
erty is  to  be  delivered  be  stated ; '  and  in  such  case  it  is  imma- 
terial that  the  instrument  is  uncertain  as  to  the  property  to  be 
delivered.'  A  postoffice  money  order  was  held  to  be  both  a 
warrant  and  an  order  for  the  payment  of  money;*  but  a  mere 
direction  to  advance  money  for  the  supposed  signer,  or  a  re- 
quest for  money,  was  held  not  to  be  suflScient  to  come  within 
the  statute.*  So  an  instrument  which  is  necessary  in  order  to 
secure  the  payment  of  money,  but  does  not  in  itself  call  for 
such  payment,  is  not  within  the  statute.''  A  request  to  deliver 
property  to  a  third  person  is  within  the  statute  as  to  forgery,' 
and  it  is  not  necessary  that  the  supposed  signer  have  any  prop- 

drawn  on  a  bank  where  the  person  held  not  sufficient,  lacking  the  name 

whose  name  was  signed  had  funds  of  a  payee:  Rex  ▼.  Richards*  Ruaai 

but  not  subject  to  check,  it  was  held  &  Ry.  19a    And  see  Rex  t.  Ravcns- 

that  the  instrument  might  be  prop-  croft,  Russ.  &  Ry.  161;  Reg.  v.  Eliis^ 

«rly  called  a  forged  warrant,  but  4  Cox,  258;  Rex  t.  Randall^  Ru^s.  & 

not  a  forged  order:  Reg.  ▼.  Williams,  Ry.  195.  # 

2  C.  &  K  51.  *  Burke  v.  a,  66  Ga.  157;  Hobbs  v. 

1  Reg.  V.  Smith,  1  C.  &  K  700;  Reg.  a,  75  Ala.  1;  a  v.  Keeler,  80  N.  a 

V.  Vivian,  1  C.  &  K.  719;  Reg.  v.  Mo-  472. 

Connell   1    C.   &   K.  871;    Reg.  v.       » Reg.  v.  Gilchrist,  Car.  &  M.  234 
Carter,  1  C.&  K.  741;  Reg.  V.Harris,        «Reg.  v.  Thorn,  Car.  &  M.  206; 

1  C.  &  K   179;   Rex  v.  Mcintosh,  Reg.  v.  Ellor.  2  East,  P.  C.  9da  Other- 

2  East,  P.  C.  942;  Reg.  v.  Autey,  wise  under  some  statutes:  Jones  v. 
Dears.  &  R  294;  Reg.  v.  Dawson,  2  a,  50  Ala.  161;  U.  a  v.  Green,  2 
Den.  75;  Reg.  v.  Lonsdale,  8  Cox,  Cranch,  C.  C.  620.  And  see  tn/ra, 
222;  Rex  v.  Bamfield,  1  Moody,  416.  §  756. 

«  Reg.  V.  Rogers,  9  C.  &  P.  41 ;  Reg.  ^  Reg.  v.  Pilling,  1  F.  &  F.  324;  Reg. 

V.  Pulbrook,  9  C.  &  P.  37;  Rex  v.  v.  Mitchell,  2  F.  &  F.  44 

Carney,  1  Moody,  351 ;  Reg.  v.  Snell-  «  Chidester  v.  S.,  25  Ohio  St  483; 

ing,  Dears.  219;  Nelson  v.  S.,  82  Ala.  a  v.  Cooper,  6  Day,  250;  P.  v.  Shaw, 

44;  a   V.  Stephen,  45  La.  An.  702.  5  Johns.  236;  Allen  v.  S.,  74  Ala. 

But  see  Rex  v.  CuUen,  5  C.  &  P.  116;  557;  Hobbs  v.  a,  75  Ala.  1;  Hale  v. 

Rex  V.  Clinch,  2  East,  P.  C.  93a  S.,  1  Coldw.  167;  S.  v.  Lane,  80  N.  a 

»  a  V.  Keeter,  80  N.  C.  472;  Hobbs  407;  Hendricks  v.  a,  26  Tex.  Ap.  176; 

V.  a,  75  Ala.  1;  Burke  v.  S.,  66  Ga.  Rex  v.  Evans,  5  C.  &  P.  558;  Reg.  v. 

157;  Thomas  v.  S.,  59  Ga.  784;  U.  a  White,  9  C.  &  P.  282;  Reg.  y.  James, 

▼.  Book,  2  Cranch,  C.  C.  294;  U.  S.  v.  8  C.  &  P.  292;  Rex  v.  Thomaa,  7  C. 

Brown,  3  Cranch,  C.  C.  268.    But  a  &  P.  851 ;  Reg.  v.  Walters,  Car.  A  M. 

bill  drawn  upon  the  treasurer  of  588;  Rex  v.  Jones,  2  East,  P.  G.  94t; 

the  navy  to or  order,  signed  Reg.  v.  Illidge,  2  C  &  K  871,    It  is 

in  the  name  of  a  navy  surgeon,  was  immaterial  that  the  payment  is  to 

to 


Ch.  31.]  FOBOEST   AND   COUNTERFEITING.  [§  754. 

erty  or  funds  in  the  hands  of  the  drawee ;  ^  but  a  request  to  let 
the  person  have  goods,  for  which  the  supposed  drawer  would 
see  him  paid,  was  held  not  a  warrant  or  order  for  the  delivery 
of  goods.*  A  request  for  the  delivery  of  goods,  while  not  a 
warrant  or  order,  was  within  the  English  statute.' 

§  754.  Reeeipts. —  The  statutes  uniformly  include  receipts 
in  the  enumeration  of  instruments  which  are  subject  of  forgery.* 
A  receipted  bill  for  goods  is  a  receipt  within  the  statute;*  so 
is  a  toll-gate  ticket.*  An  entry  on  a  bank  book  of  the  receipt 
of  money  is  within  the  statute.*^  So  where  a  banker's  receipt 
lor  money  deposited  was  forged  and  the  money  secured  thereon, 
this  was  held  to  be  within  the  statute.*  The  false  entry  of  pay- 
ment on  a  note  in  the  payee's  possession  is  a  forgery,  though 
unsigned.*  The  false  making  of  a  receipt  may  be  a  forgery 
although  the  intention  and  attempt  is  not  to  defraud  the  per- 
son whose  receipt  it  purports  to  be,  but  others  who  are  misled 
by  the  false  payment  of  money.  Thus,  where  one  is  entitled  to 
reimbursement  for  money  paid  out,  the  falsifying  of  receipts 
for  money  claimed  to  have  been  thus  paid  out  is  criminal.^*   But 

be  for  drawer's  benefit:  S.  y.  Nevins^  253.    A  receipt  is  an  instrument  in 

23  Vt  519.  writing:  Supra,  §  752. 

»a  V.  Fisher,  17  Mass.  46;  P.  v.  »C.  v.  White,  145  Mass.  893. 

Way,  10  CaL  336;  Hoskins  v.  a,  11  «Reg.  v.  Fitch,  L.  &  C.  159;  but  it 

Ga.  92;  S.  T.  Leak,  80  N.  C.  408.   But  is  said  that  a  railway  ticket  is  not: 

it  is  otherwise  under  some  statutes:  Beg.  v.  Gooden,  11  Cox,  673.    As  to 

6  V.  LAmb,  65  N.  C.  419;  Walton  v.  railway  tickets,  see  supra,  §  752. 

a,  6  Yerg.  377.  '  Rex  v.  Harrison,  2  East,  P.  C.  926; 

SBex  ▼.  Mitchell,  2  East,  P.  C.  936.  Reg.  v.  Smith,  L.  &  C.  168. 

'Beg.  y.  Robson,  9  C.  &  P.  423;  ^Reg.  y.  Atkinson,  Car.  &  M.  826. 

Reg.  V.  Williams,  2  Den.  61;  Rex  v.  »Kegg  v.  a,  10  Ohio.  75.    But  it 

OaUen,  6  C.  &  P.  116.  would  seem  tliat  there  must  be  some 

<G.  ▼.  Talbot,  2  Allen,  161;  a  ▼.  rule  of  law  or  agreement  by  which 

Shelters,  51  Yt  102;  Rex  v.  Martin,  the  indorsement  of  payment  would 

7  CL  &  P.  549;  Reg.  v,  Boardman,  2  have  the  force  of  a  receipt  to  make 
H.  A  Rob.  147.  So  the  alteration  of  the  act  criminal:  a  v.  Martin,  9 
the  date  of  a  receipt  is  forgery:  Humph.  55. 

Allen  T.  a,  79  Ala.  84  False  making  ^^C.  ▼.  Brown,  147  Mass.  585;  Rex 

of  a  receipt  for  a  promissory  note  t.  Martin,  7  C.  &  P.  549;  Rex  y. 

was  lield  not  within  the  terms  of  a  Thomas,  2  East,  P.  C.  934;  Reg.  t. 

•tatute,  though  it  would  be  an  of-  Griffiths,  Dears.  &  B.  548;  Reg.  v. 

tense  at  common  law:  a  v.  Foster,  Smith,  L.  &  C.  168;  Rex  ▼.  Jones,  2 

8  McCord,  442.  An  unsigned  mem-  East,  P.  C.  991.  And  see  Rex  v.  Rice, 
orandnm  on  the  back  of  a  note,  6  C.  &  P.  634;  Rex  v.  Hope,  1  Moody, 
showing  money  paid,  was  held  not  414  It  is  not  necessary  to  aver  that 
to  be  a  receipt:  a  t.  Davis,  58  la.  there  ^as  a  liability  against  whioh 
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§§  755,  756.]  OFFENSES  AGAINST  PBOPEKxr.  [Part  VIL 

where,  by  the  rules  of  a  society,  members  of  one  branch  might 
be  admitted  into  another  npon  showing  full  payment  of  dues 
in  the  branch  from  which  they  were  admitted,  it  was  held  that 
the  presentation  of  a  false  receipt  for  such  dues  was  not  for- 
gery.^ Falsifying  receipts  for  goods  as  well  as  for  money  is 
within  the  statute.' 

§  755.  Books  of  aceonnt. —  Making  a  false  entry  in  one's 
own  books  of  account  is  not  forgery,  though  the  books  might 
be  admissible  in  evidence  to  prove  the  entries  made  therein;* 
and  it  seems  that  where  an  employee,  for  the  purpose  of  cov- 
ering  np  his  embezzlement  by  presenting  false  slips,  secures 
false  entries  in  the  books  of  the  bank,  he  does  not  thereby 
commit  forgery;^  but  it  is  said  in  another  case  that  making 
false  entries  in  the  bank's  books  for  the  purpose  of  defrauding 
the  bank  is  forgery;^  and  certainly  the  making  of  false  entries 
by  an  agent  in  his  principal's  books  for  the  purpose  of  showing 
himself  to  be  accountable  for  a  less  sum  than  he  is  truly  ac- 
countable for  would  be  forgery.*  The  fraudulent  alteration  of 
an  account  stated  would  of  course  be  forgery.'' 

§  756.  Yalidity  or  legal  effect  of  the  writing. — It  is  a  gen- 
eral proposition  of  which  there  are  numerous  examples,  that 
to  be  subject  of  forgery  the  writing  must  on  its  face  be  such 
as,  if  genuine,  would  be  of  some  legal  eflBcacy;'  and  the  mere 
fact  that  it  might  have  worked  injury  upon  a  person  ignorant 
of  the  law,  or  might  form  a  piece  of  evidence,  if  genuine,  is  not 
sufScient  to  make  it  the  subject  of  forgery;^  so  an  instrument 
which  has  never  acquired  any  legal  efficacy  by  being  executed 
or  issued  cannot  be  the  basis  of  a  forged  indorsement  or  ac- 

the  receipt  purported  to  be  given:  Mont  539.    If  the  instrument  does 

Snell  V.  S.,  3  Humph.  847.  not,  on  its  face,  appear  to  be  of  such 

1  Reg.  ▼.  French,  Lw  R.  1  C.  G.  217.  legal  effect  as  to  perpetrate  an  in- 

'Beg.  V.  Fitchie,  Dears.  &  B.  175;  jury,  the  indictment  must  set  out 

Reg.  V.  Pries,  6  Cox,  165;  Reg.  y.  such  ex tnnsic  facts  a^  are  necessary 

Meigh,  7  Cox,  401.  for  the  purpose:  Clarke  v.  S.,  8  Ohio 

»  a  V.  Young,  46  N.  H.  366.  St  630;  P.  v.  Tomlinson,  36  CaL  503; 

*  In  re  Tuliy,  20  Fed.  R.  813.    And  a  v.  Briggs,  34  Vt  501. 

see  In  re  Winsor,  6  B.  &  a  522.  ^Roode   v.  a,  5  Neb.  174;  a  v. 

5  C.  V.  Luberg,  94  Pa.  St  85.  Young,  46  N.  H.  266;  Brown  v.  P.,  86 

•  Biles  V.  a,  32  Pa.  St  529.  111.  239;  S.  v.  Pierce,  8  la.  231;  Reed 

7  Barnura  v.  S.,  15  Ohio,  717.  v.  a,  28  Ind.  396;  Terry  v.  C,  87  Va. 

8  P.  ▼.  Shall,  9  Cow.  778;  Barnum  672;  Rex  v,  Mcintosh,  3  East,  P.  d 
V.  a,  15  Ohio,  717;  S.  v.  Evans,  15    943. 
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ceptance.  As  the  instniment  is  of  no  validity,  the  false  writ- 
ing thereon  is  of  no  legal  effect.^  And  similarly,  the  fraudalent 
alteration  of  an  incomplete  note  has  been  held  not  to  be  for- 
gery.' A  note  payable  to  the  maker's  order  is  of  no  If^gal 
efficacy,  and  the  alteration  thereof  by  the  maker  before  in- 
dorsement is  not  forgery;'  but  an  alteration  of  a  bill  of  ex- 
change by  the  drawee  after  acceptance  is  forgery.*  If,  however, 
the  instrument,  though  of  no  legal  efiScacy,  may  be  made  so  by 
a  holder  of  it,  it  may  be  subject  of  forgery.*  On  the  other 
hand,  if  the  legal  eflScacy  of  the  instrument  has  been  exhausted, 
it  is  not  subject  of  forgery.'  A  mere  recommendation  or  re- 
quest for  a  favor  is  not  an  instrument  importing  such  legal  ob- 
ligation that  it  IS  subject  of  forgery ;  ^  but  in  England  it  has 
been  held  that  certificates  of  character  or  good  conduct  are 
BQch  instruments  as  may  be  forged.'  It  is  not  necessary,  how- 
ever, that  the  instrument  be  one  on  which,  if  genuine,  legal 
action  might  be  maintained ;  if  it  is  such  as  might  be  used  as 
proof  against  the  person  by  whom  it  purports  to  be  executed, 
or  in  any  other  legal  proceeding,  it  may  be  subject  of  forgery; 
and  it  was  so  held  as  to  a  receipt,'  and  also  as  to  a  marriage 
certificate.^ 

^Beg.  V.  Harper,  7 Q.  R  D.  78;  Reg^  held  guilty  of  forgery:  GL  v.  MyoaU, 

ir.  Mopsey,  11  Cox,  143;  Reg.  v.  Bat-  2  Mass.  180. 

terwick,  2  M.  &  Bob.  196u    Thus,  for  >S.  v.  Mott,  16  Minn.  472. 

a  private  person  to  sign  an  instru-  *P.  v.  Fitch,  1  WencL  108. 

ment  which  could  be  of  effect  only  7  Waterman  v.  P.,  67  111.  91.    And 

when  executed  by  a  certain  public  see  aupra^  §  75a    The  false  making 

officer  was  held  not  forgery:  Rex  of  a  statement  that  the   supposed 

T.  Elnight,  1  Salk.  875.  maker  and  the  person  who  falsely 

'S.  V.  Monnier,  8  Minn.  212;  Reg.  makes  the  instrument  are  partners 
T.  Turpin,  2  C.&  K.820;  Rex  v.  Pate-  is  not  necessarily  a  forgery:  Jack- 
man,  Rus&  &  Ry.  455;  Rex  v.  Lyon,  son  y.  Weisiger,  2  B.  Mon.  214 
2  East,  P.  a  03a  8  Reg.  v.  Moah,  Deara  &  B.  650; 

s  a  ▼.  Dallinger,  118  Mass.  480.  But  Reg.  v.  Wilson.  Deara  &  R  558;  Reg. 

falsely  making  and  uttering  a  bill  v.   Toshack,    1    Den.    492;    Reg.  v. 

payable  to  the  prisoner's  own  order,  Mitchell,  2  F.  &  F.  44;  Reg.  v.  Shar- 

t^ough  not  indorsed,  was  held  crim-  man.  Dears.  285. 

inal:  Rex  v.  Birkett,  Rus&  &  Ry.  86;  *S.  ▼.  Smith,  46  La.  An.  1433.    As 

Bex  V.  Wicks,  Russ.  &  Ry.  149.  to  receipts,  see,  also,  supra,  g  754. 

*P.  V.  Fitch,  1    Wend.  lOa    So,  wa  v.  Boasso,  88  La.  An.  202.    But 

where  a  justice  of  the  peace  altered  contra,  see  Reg.  v.  Hey  wood,  2  GL  & 

a  writ  issued  by  him  after  it  had  K  852. 
been  served  and  returned,  he  was 
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§  757.]  OFFENSES  AGAINST  PROPERTY.  [PaRT  VIL 

§  757.  Apparent  legal  efficacy. —  It  is,  howeTer,  the  appar- 
ent rather  than  the  real  legal  eflScacy  of  the  instmment  which 
is  material,  and  the  crime  may  be  committed  although  there 
is  some  defect  which  would  prevent  the  instrument  from  being 
effectual  tor  the  purpose  for  which  it  is  apparently  intended.^ 
It  is  no  defense  that  an  inquiry  into  extrinsic  facts,'  or  a  care- 
ful scrutiny  of  it,  would  show  that  it  is  not  effectual  or  genuine.* 
The  question  as  to  whether  it  is  calculated  to  mislead  is  for  the 
jury,*  and  the  presumption  is  in  favor  of  its  validity.*  It  is 
not  necessary  that  the  instrument  be  such  as  to  cause  any  in- 
jury to  the  party  apparently  affected  thereby.  It  is  enough 
that  it  be  such  as  is  calculated  to  expose  another  to  loss  or  risk 
of  loss.  It  is  immaterial,  therefore,  that  a  forged  deed  purports, 
to  grant  land  to  which  the  grantor  named  has  no  title;*  and 
even  although  the  person  apparently  bound  by  the  instrument 
is  not  legally  bound,  yet  as  he  may  be  put  to  the  cost  and  risk 
of  defending,  he  may  be  considered  as  the  party  defrauded  J 
While  it  was  stated  under  an  early  Massachusetts  statute,  with 
reference  to  forging  bank-notes,  that  the  offense  was  not  com- 
mitted by  making  a  note  purporting  to  be  signed  by  one  who 
in  fact  never  was  the  cashier  of  the  bank,*  yet,  in  general,  it  is 
not  necessary  that  the  person  whose  name  is  used  as  maker 
has  any  authority  to  execute  the  instrument.*  The  existence 
of  the  person  or  bank  whose  name  is  forged  is  immaterial^* 
Thus,  it  is  immaterial  in  an  indictment  for  making  a  false 
check  that  the  person  in  whose  name  the  check  is  drawn  has 
no  right  to  draw  from  the  bank."  An  order  purporting  to 
have  been  signed  by  the  selectmen  of  a  town  is  subject  of 
forgery,  without  showing  that  the  persons  whose  names  were  on 
the  order  were  in  fact  such  officers;^'  but  on  the  other  hand 

^S.  T.  Fisher,  65   Ma  487;  &  t.  same  effect  with  reference   to  an 

Tompkins,  71  Mo.  618.  order  for  property:  S.  t.  Cooper,  5 

s  a  v.  Hilton,  85  Ean.  888,  8  Am.  Day,  250. 

Cr.  R  261,  and  note;  S.  v.  Pierce,  8  *So  'with  reference  to  names  used 

la.  281;  S.  v.  Johnson,  26  la.  407;  as  those  of  president  and  cashier  on 

Beg.  ▼.  Pike,  2  Moody,  79.  a  bank-note:  TJ.  S.  y.  Turner,  7  Pet. 

»a  V.  Robinson,  16  N.  J.  507.  182;  U.  S.  v.  Brewster,  7  Pet  164 

4  Lemasters  v.  a,  95  Ind.  867.  ^V.B.  t.  MitcheU,  Baldw.  866;  8 

»  Bowles  T.  a,  87  Ohio  St  85.  v.  Pierce,  8  la.  28t 

«  P.  T.  Van  Alstine,  57  Mich.  69.  u  a  t.  Rossell,  156  Masa  196;  Bex 

^Bounds  y.  a,  78  Me.  42.  ▼.  Lockett,  2  East*  P.  C.  94a 

•a  T.  BoyntoD,  2  Maaa  77.    To  !>&  t.  Flye,  26  Me.  812L 
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Ch.  31.]  FOBGEBT  AND  OOUNTBBFEITINO.  [§  758. 

the  instrument  must  be  of  such  form  as  to  lead  persons  to  be- 
lieve that  it  was  genuine,  duly  authorized  and  effectual.'  If  the 
instrument,  however,  if  genuine,  would  be  ineffectual  only  by 
reason  of  some  condition  not  being  complied  with,  upon  which 
its  validity  depends,  this  would  not  render  it  the  less  subject 
of  forgery.' 

§  758.  Invalid  Instrument. —  The  false  making  of  an  instru- 
ment which  is  entirely  without  legal  validity  is  not  forgery.* 
Thus,  it  is  said  that  there  cannot  be  forgery  of  a  bank-note  for 
a  less  amount  than  bank-notes  are  authorized  to  be  issued  for.^ 
But  if  such  notes,  although  not  authorized,  are  not  expressly 
declared  to  be  invalid,  the  act  may  be  criminal,  for  they  may 
be  effectual  as  imposing  an  obligation,  even  though  not  author- 
ized to  circulate  as  money;*  and  the  fact  that  an  instrument 
is  not  in  required  legal  form  will  not  prevent  its  being  subject 
of  forgery  where  the  statute  does  not  make  it  wholly  void.* 
It  is  not  necessary  that  the  instrument  be  shown  to  be  perfect 
and  effectual,  but  it  is  sufficient  that  it  appears  to  be  one  which, 
if  genuine,  might  have  some  legal  effects    So  a  false  instru- 

iSnow  Y.  &,  14  Wis.  479;  Rex  t.  forgery  to  make  a  faLae  certificate 
Rnahworth,  Rosa  A  Ry.  817.  And  of  a  tiade-mark  if  there  is  no  valid 
tlie  false  making  of  an  order  pur-  trade-mark:  U.  d.  ▼.  Braun,  S9  Fed. 
portiog  to  be  made  by  a  magistrate,  R.  776.  But  a  pretended  certificate 
to  allow  a  burial  at  the  expense  of  of  city  indebtedness  may  be  a  fer- 
tile county,  was  held  criminal,  al-  gery,  though  the  city  had  no  au- 
tbough  the  name  used  was  not  that  thority  to  issue  such  certificate:  £L 
of  any  magistrate  in  the  county:  t.  Eades,  68  Ma  150. 
Bex  ▼.  Froud,  Rusa  ft  Ry.  889.  ^Rex  ▼.  Moifatt^  8  East*  P.  C.  051 

sa   ▼.   Ck)etello,   190  Mass.   858;  ^a  t.  Van  Hart»  17  N.  J.  827;  But- 

P.  T.   Heed,   1   Idaho^   N.   S.   581;  ler  y.  C,  12  Serg.  ft  R.  287;  Van 

Bex  T.  Fawoett»  2  EaRt»  P.  C  86a  Home  t.  a,  5  Ark.  849. 

For  instance,  if  a  certificate  of  in-  *Rex  v.  Lyon,  Rusa  ft  Ry.  255. 

debtednesB  is  transferable  only  by  Where  by  statute  a  city  warrant  was 

the  holder  in  person,  a  false  indorse-  not  valid  unless  it  showed  the  fund 

ment  may  be  forgery,  as  the  objeo-  upon  which  it  was  drawn,  a  warrant 

tion  might  be  waived:  Bishop  v.  a,  not  showing  that  fact  was  held  not 

56  Md.  188L  subject  of  forgery:  Raymond ▼.  P.,  2 

s  Where  certificates  of  snbecrip-  Cola  Ap.  82a 
tion  to  a  corporation  were  falsely  ^  AUgood  v.  a,  87  Ga.  668.  So  held 
made,  it  was  held  that  no  crime  was  as  to  an  order  signed  by  a  married 
committed  if  the  conditions  im-  woman  which  would  be  good  against 
posed  l^  charter  as  precedent  to  her  separate  estate:  Wilooxson  v.  a, 
the  right  to  issue  such  oertificates  60Qa.l84b  So  held,  also^  as  to  amort- 
had  not  been  complied  with:  Ifana-  gage  signed  by  a  married  man  which 
way  T.  a,  44  AUl  876.    So  it  is  not  would  be  effectual  only  when  signed 
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§  759.}  OFFENSES  AQAINST  PBOFEBTT.  [PaBT  YLL 

meat  purporting  to  be  the  deed  of  a  man  who  is  dead  may 
be  a  forgery.^  Under  some  statutes  it  has  been  held  that  if 
some  extrinsic  fact  would  be  necessary  to  render  the  instru- 
ment effectual,  if  genuine,  such  fact  must  be  alleged  to  show- 
that  the  instrument  might  bo  capable  of  defrauding.'  But  by 
the  weight  of  authority  it  is  sufficient  that  the  instrument 
appears  to  be  one  that  might  be  good  and  effectual,  if  valid, 
though  the  circumstances  which  would  render  it  effectual  do 
not  appear.'  So  an  instrument  which  by  law  is  required  to  be 
stamped  may,  though  unstamped,  be  subject  of  forgery,^  for 
the  stamp  might  be  subsequently  affixed  and  the  instrument 
rendered  valid.*  So  an  instrument  purporting  to  be  dated  oa 
Sunday,'  or  which  appears  to  be  void  as  against  public  policy,^ 
may  still  be  subject  of  forgery.  But  if  the  instrument  appears^ 
to  be  one  without  legal  efficacy,  an  allegation  of  the  false  mak- 
ing of  it  will  not  be  sufficient  to  show  forgery.' 

§  769,  Invalid  for  lack  of  authority,— If  the  signature  to 
or  indorsement  of  an  instrument  is  not  that  of  one  who  is  ap- 
parently authorized  to  sign  or  indorse  it,  the  false  making  will 

by  himself  and  wife:  P.  v.  Baker,  « Laird  v.  a,  61  Md.  809;  Croes  v. 

100  Cal.  18a  P.,  47  IlL  153;  Q.  v.  Haynes^  6  Coldw. 

I  Henderson  v.  a,  U  Tex.  50a  550;  P.  v.  Frank,  28  CaL  507;  a  v. 

3  Dixon  ▼.  a,  81  Ala.  61;   a  ▼.  HiU,  SO  Wi&  416;  Rex  v.  Hawkes- 

Humpbrejs,  10  Humph.  442;  Tait  ▼.  wood,  2  East,  P.  C.  955;  Bex  t.  Mox^ 

a»8  Terg.  449;  a  v.  Anderson,  80  ton,  2  East,  P.  C.  955;  Bex  t.  Becolist^ 

La.  Ao.,  Part  I,  557.    Making  a  false  2  East,  P.  O.  956.  Contra,  John  y.  a, ' 

claim  for  money  against  a  county  28  Wi&  504. 

where  there  was  no  indebtedness  was  *  a  v.  Toung,  47  N.  H.  402L 

held  not  to  be  forgery:  a  ▼.  Corfleld,  ^Shaffer  v.  McCrackin,  90  la.  578. 

46  Kan.  207.    There  must  be  both  ^P.  v.  Munroe,  100  CaL  664 

intention  and  power  to   defraud:  ^ Williams  ▼.  a, 51  Qa.  535;  Coxy. 

Williams  ▼.  a,  90  Ala.  649.  S.,  66  Miss.  14;  Dixon  y.  a,  81  Ala. 

•Smith  V.  a,  29   Fla.  408;   P.  v.  61;   a  v.  Givens,  6  Ala.  747;  a  v. 

Bibby,  91  CaL  470;  a  v.  Wingard,  40  Ward,  7  Baxt  76;  a  v.  Corley,  4 

La.  An.  788;  a  v.  Holley,  1  Brev.  85;  Baxt  410;  Beed  v.  a,  28  Ind.  896;  P. 

Snell  y.  a,  2  Humph.  847;  Kennedy  y.  Steams,  21  Wend.  409;  Howell  y. 

y.  a,  83  Tex.  Ap.  183;  Bex  y.  Oade,2  S.,  87  Tex.  591.    If  the  instrument 

East,  P.  C.  874;  Beg.  y.  Vanderstein,  does  not  on  its  face  appear  to  be 

10  Cox,  146.  If  the  instrument  could  yaluable  or  calculated  to  work  a 

in   no  way  injuriously  affect  the  fraud,    extrinsic    facts    must    be 

party  who,  it  is  alleged,  was    in-  averred  to  show  a  fraudulent  tend- 

tended  to  be  defrauded,  there  can-  ency:  P.  y.  Tomlinson,  85  CaL  508; 

not  be  a  conviction  for  forgery:  a  a  y.  Murphy,  46  La.  An.  415. 
y.  Dufour,  63  Ind.  567;  Barnum  y.  a, 
15  Ohio,  717. 
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Ch.  31.]  FORGBBT   AND  COUNTERFEITING.  [§*§  760,  761. 

Bot  be  criminal ;  ^  but  it  is  not  necessary  that  the  maker  had 
the  actual  povrer  or  anthoritj  so  long  as  the  instrument  on  its 
face  is  su(&  as  to  be  likdj  to  defraud  those  who  act  upon  it  as 
genuine.*  Thus,  while  an  order  may  be  so  entirely  lacking  in 
legal  effect  as  not  to  be  subject  of  forgery,'  yet  if  the  instru- 
ment is  of  doubtful  legality,  and  by  proper  allegations  its  ap- 
parent validity  may  be  shown,  it  is  subject  of  forgery ;  ^  and  in 
a  number  ol  cases  orders  which  were  indefinite  and  uncertain 
in  terms  have  nevertheless  been  held  to  be  so  far  legal  that 
forgery  thereof  could  be  committed.* 

§  760.  Delivery  not  essential. —  It  is  the  false  making  with 
intent  to  defraud,  and  not  the  act  of  defrauding,  that  consti- 
tutes the  crime;  therefore  it  is  not  necessary  to  allege  or  prove 
that  the  forged  instrument  was  delivered  to  any  one  or  in  any 
^way  passed  or  uttered.^ 

§761.  False  signature;  similarity  not  essential •— It  is 
immaterial  in  what  form  the  false  signature  is  written,^  and  an 
imitaticm  of  an  engraved  signature  would  be  forgery  as  fully 
as  if  the  imitation  were  by  writing.®  So  it  is  forgery  to  sign 
another's  name  by  means  of  a  mark.*  The  counterfeiting  of 
another's  handwriting  may  be  forgery  although  not  so  skil- 
fully done  as  to  deceive  those  acquainted  with  the  genuine 
signature.^*  It  is  not  necessary  that  the  false  signature  bear 
an  exact  resemblance  to  the  genuine;  it  is  sufficient  if  the  in- 

1  Drake  ▼.  S.,  19  Ohio  St  211;  S.  v.    but  maj  be  shown  by  extrinsic  evi- 
Wheeler,  19  Minn.  98.  dence:  Reg.  ▼.  SneUing,  Dears.  219. 

2  a  V.  Eades,  68  Ma  150.  And  see  supi'a,  §  753. 

'  Bynam  v.  a,  17  Ohio  St  142;  An-       <  C.  t.  Ladd,  15  Mass.  526;  Hawkins 

derson  v.  a,  20  Tex.  Ap.  595,  598.  t.  a,  28  Fla.  363;  Keeler  v.  a,  15 

♦Rollins  V.  a,  22  Tex.  Ap.  548;  Tex.  Ap.  Ill;  Rex  v.  Crocker,  Russ. 

Waiiams  ▼.  a,  24  Tex.  Ap.  342;  Bay-  &  Ry.  97.    And  see  tn/ro,  §  773. 
ginger  v.  a,  77  Ala.  63.  ^  For  instance,  whether  in  Gothic 

^a  ▼.  Baumon,  52  la.  68;  Evans  ▼.  or  Roman  characters:  Duffin  v.  P., 

a,  8  Ohio  St  196;  P.  v.  d'Argencour,  107  111  lia 
95  N.  Y.  624;  Wright  v.  a,  79  Ala.       8C.  ▼.  Ray,  8  Gray,  441. 
262;  a  y.  Schwartz,  64  Wis.  432;  S.        >Rex  v.  Dunn,  2  East  P*  C.  962. 
y.  Coyle,  41  Wis.  267;  Reddick  y.  S.,      ^^C.  y.  Stephenson,  11  Cush.  481; 

91  Tex.  Ap.  587;  Hendricks  y.  a,  26  S.  y.  Cross,  101  N.  G  770.    Want  of 

Tex.  ApL  176;  S.  y.  Ferguson,  35  La.  similarity  may  be  eyidence  of  the 

An.  1042;  a  y.  Morgan,  85  La.  An.  absence  of  an  intent  to  defraud,  but 

208L  The  name  of  the  party  to  whom  not  where  the  fraud  has  actually 

the  order  is  addressed  need  not  ap-  been  committed:  a  y.  Cross,  101  N. 

pear  on  the  face  of  the  instrument,  C.  770. 
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§  762.]  0FFSN8BS   AGAINST  PBOPEBTT.  [PaBT  VIL 

strument  is  calculated  to  deceive.^  Bat  the  name  used,  where 
the  forgery  is  charged  as  consisting  of  the  use  of  a  false  name, 
must  be  such  as,  if  genuine,  would  be  effectual  to  defraud;  and 
where  the  name  as  signed  would  not  bind  the  party  who  it  is 
claimed  was  intended  to  be  represented  thereby,  the  act  is  not 
a  forgery  although  the  person  signing  may  have  intended  to 
bind  such  person.*  The  similarity  of  the  false  instrument  to  a 
genuine  one,  which  is  necessary  in  counterfeiting,  is  not  essen- 
tial in  forgery.' 

§  763.  Unauthorized  signature. — The  essence  of  the  wrong- 
ful act  is  the  execution  of  the  instrument  with  the  intent  that 
it  shall  be  received  as  the  act  of  another  than  the  party  sign- 
ing it.*  Thus,  it  is  forgery  for  one  to  sign  his  own  name  to  an 
instrument  intending  that  it  shall  be  taken  as  the  name  of  an- 
other.* Where  a  bill  was  addressed  to  a  person  named  at  a 
certain  address,  and  was  accepted  in  that  name  without  ad- 

*         4 

dress,  it  was  held  that  the  fact  that  there  was  no  person  of 
the  name  at  that  address  did  not  prove  a  forgery,  the  accept- 
ance being  by  a  person  of  the  proper  name.*  But  where  one 
person  purports  to  represent  another  and  to  make  the  instru- 
ment thereby  binding  on  such  other  person  and  not  on  himself, 
the  mere  want  of  authority  to  bind  the  other  will  not  render 
the  instrument  a  forgery.^   It  is  not  enough  that  the  signature 

iRex  V.  Elliott,  2  East*  P.  C.  951;  »P.  v.  Peacock,  6  Cow.  72;  Bai> 

Reg.  V.  Mahony,  6  Cox,  487;  S.  v.  field  ▼.  a,  29  Ga.  127;  U.  S.  v.  Long, 

Dennett,  19  La.  An.  895.    The  mis-  30  Fed.  R.  678;  Mead  t.  Young,  4 

speUing  of  the  name  of  the  signer  Term  R.  28.    If  a  person  gets  an- 

will  not  prevent  the  act  being  for-  other  to  accept  a  bill  in  his  true 

gery:  S.  y.  Gryder,  44  La.  An.  962;  name  intending  at  the  time  to  rep- 

Peete  v.  S.,  2  Lea,  513;  S.  v.  Coving-  resent  such  name  to  be  that  of  an- 

ton,  94  N.  C.  913;  Gooden  t.  S.,  55  other  for  fraudulent  purposes,  it  is 

Ala.  178.  forgery:  Reg.  v.  Mitchell,  1  Den.  282. 

2  Abbott  V.  S.,  59  Ind.  70.  So  if  the  address  of  the  person  whose 

s  S.  V.  Carr,  5  N.  H.  867;  P.  y.  Stew-  name  is  signed  is  added  or  changed 

art,  4  Mich.  655;  S.  v.  Gullette,  121  for  the  purpose  of  making  it  ap- 

Ma  447;  U.  S.  t.  Trout,  4  Biss.  105.  pear  that  the  signature  is  that  of 

See  infray  %  Tl^  another  than  the  one  who  signs,  the 

^C.  ▼.  Foster,  114  Mass.  811;  and  it  act  is  forgery:  Reg.  ▼.  Blenkinsop, 

is  immaterial  that  defendant   has  2  C.  &  K  531;  Reg.  v.  Epps,  4  F.  4; 

previously  used  the  same  name  for  F.  81. 

innocent  purposes,  if  in  the  particu-  *  Rex  v.  Webb,  Russ.  ft  Ry.  405. 

lar  instance  he  uses  it  for  f  raudu-  And  see  Rex  v.  Story,  Russ.  ft  Ry.  81. 

lent  purposes:   GL  v.  CosteUo^   120  ^a  v.  Wilson,  28  Minn.  52;  P.  ▼. 

Ma8a858.  Bendit,  —  Cal.  — ^,  48  Pao.  &  901, 
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Ch.  31,]  FORGEBT  AND  OOUNTBEFEITING,  [§  763. 

implies  an  authority  to  act  for  the  person  whose  name  is  used, 
which  the  defendant  did  not  have.  If  the  signature  is  known 
to  have  been  made  by  him,  it  will  not  constitute  forgery  though 
he  acted  without  authority  in  making  it.^  Nor  will  one  who 
signs  his  own  name  as  treasurer  of  a  municipal  corporation  be 
guilty  of  forgery  in  doing  so,  even  though  he  is  not  such  offi- 
cer.' But  where  an  instrument  is  signed  or  issued  in  the  name 
of  another,  and  the  handwriting  of  the  person  whose  instru- 
ment it  purports  to  be  is  disproved^  it  Js  not  necessary  to 
further  prove  by  direct  evidence  that  he  did  not  authorize  the 
execution  of  such  instrument  in  his  name  by  the  person  .who 
executed  it.  Other  circumstances  may  be  sufficient  to  show 
that  thei  act  was  with  criminal  intent.'  Where  one  signs  his 
own  name,  or  that  of  another  for  whom  he  is  authorized  to  act, 
to  a  false  instrument,  it  is  forgery.* 

§  763.  By  procurement. —  While  it  seems  that  procuring  the 
forgery  of  an  instrument  without  being  present  at  the  execu- 
tion does  not  constitute  the  offense  of  forgery,  but  is  punish- 
able only  under  statutes  with  reference  to  procuring  the  com- 
mission of  offenses,*  yet  the  crime  may  be  committed  through 
an  innocent  agent.^  Thus,  where  a  daughter  was  induced  by 
another  to  sign  her  father's  name  to  a  note  of  hand,  it  was  held 
a  forgery  on  the  part  of  the  person  procuring  such  signature, 
the  daughter  being  innocent  of  any  wrongful  intent,  and  hav- 

31 U  R.  A.  88I9  and  note;  S.  v.  Tay-  necessary  to  go  further  and  show 

lor,  46  La.  An.  1332;  S.  v.  Lurch,  13  that  it  was  without  the  authority  of 

Oreg.  d5;  Rex  v.  Forbes,  7  C.'&  P.  some   other   person   of    the   same 

224;  Beg.  y.  Parish,  8  C.  &  P.  94;  name:  Rex  v.  Hampton,  1  Moody, 

Reg.  V.  White,  3  C.  &  K  404.    Thus  255.    Want  of  authority  must,  how- 

if,  by  reason   of  previous  instru-  ever,  under  the  Texas  statute,  be 

ments  executed  in  the  name  of  an-  aUeged  and  proved:  Shanks  v.  S.,  25 

other  having  been  acknowledged  by  Tex.  Supp.  320.    Where  defendant 

such  person,  an  implied  authority  admits  the  signature,  the  burden  is 

to  sign  such  name   has  arisen,  a  on  the  prosecution  to  show  that  it 

subsequent  use  of  the  name  in  the  was  unauthorized:  Romans  v.  S.,  51 

same  manner  will  not  be  a  forgery:  Ohio  St  528. 

Reg.  v.  Beard,  8  C.  &  P.  143;  so  1 0.  v.  Baldwin,  11  Gray,  197. 

where  implied  authority  is  other-  ^  P.  v.  Mann,  75  N.  T.  484 

wise  shown:  Reg.  v.  Clifford,  3  C.  ft  '  Reg.  v.  Hurley,  3  M.  &  Rob.  473. 

K  303;  Reg.  v.  Beardsall,  1  F.  ft  F.  « Hooper  v.  a,  30  Tex.  Ap.  413; 

829;  Beg.  v.  Smith,  8  F.  ft  F.  504.  Moore  v.  C,  93  Ky.  630. 

But  where  a  signature  ia  proven  not  *  Chidester  v.  S.,  35  Ohio  St  433. 

to  be  tliat  of  the  person  whose  sig-  ^  C.  ▼.  Foster,  114  Mass.  811* 
nature  it  pnrportB  to  be,  it  is  not 
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§  764.]  oFFBirsse  AQAuxeri  psopbbtt.  [Past  YII. 

ing  previously  acted  under  her  father's  directions  in  executing 
a  similar  instrument.^  But  there  is  no  reason  why,  if  the  offense 
is  a  felony,  the  procurer  should  not  be  guilty  as  accessory  be- 
fore the  fact,  even  though  the  act  is  done  by  one  who  has  guilty 
knowledge.'  Forgery  may  be  committed  by  procuring  a  party 
through  fraud  to  sign  his  own  name  to  a  different  instrument 
than  that  which  he  intends  to  sign.'  But  it  is  not  forgery  to 
induce  a  person,  by  misreading  an  instrument^  to  sign  it  when 
he  would  not  have  done  so  if  it  had  been  correctly  read,*  or  to 
induce  him  by  fraudulent  representations  to  consent  to  an 
alteration  in  an  instrument  executed  by  him  before  it  is  deliv- 
ered, that  is,  before  it  has  become  effective.* 

§  764.  Fietitioas  name« —  It  has  already  been  said  that  the 
instrument  must  be  one  purporting  to  bind  a  person  who,  if 
the  instrument  were  genuine,  would  be  in  some  way  bound 
thereby .•  Thus,  if  the  forgery  is  of  an  order  purporting  to 
bind  a  person  having  no  authority  to  make  such  order,  the 
crime  is  not  committed.^  And  it  has  been  accordingly  held 
that  one  who,  with  intent  to  forge  the  ch^ck  of  a  firm,  signs  a 
name  which  is  not  the  firm  name,  does  not  commit  forgery,  but 
the  statutory  crime  of  making  a  note  or  check  bearing  a  ficti- 
tious signature  with  intent  to  defraud.^  It  is  the  uttering  and 
not  the  making  of  a  fictitious  instrument  which  such  ^  statute 
makes  punishable.'  But  on  the  other  hand  it  seems  to  have 
been  settled  by  a  long  line  of  decisions  that  where  the  person 
intended  to  be  defrauded  is  not  fictitious,  the  act  naay  be  for- 
gery although  the  instrument  is  executed  in  the  naine  of  a 
fictitious  person.^*   The  instrument  supposed  to  be  forged  must 

1  Gregory  v.  S.,  26  Ohio  St  510.  "  Rex  v.  Baker,  1  Moody,  281;  Reg. 

2  C.  V.  Ray,  3  Gray,  441.  v.  Newton,  2  Moody,  59;  Rex  v.  Will- 
SS.  V.  Shurtliff,  18  Me.  368.    To    iams,  2  East,  P.  C.  937. 

procure  a  party  to  sign  an  antedated  ^  P.  v.  Elliott,  90  Cal.  586;  P.  y.  £p- 

deed,  with  intent  to  defraud  a  prior  pinger,  105  Cal.  36.    There  is  such  a 

grantee,  is  forgery:  Reg.  ▼.  Ritson,  statute  in  Georgia  as  to  fictitious 

L.  R.  1  Q  C.  200.  bills  of  exchange:  Townsend  v.  S., 

*  C.  V.  Sankey,  22  Pa.  St  890;  Doug-  92  Ga.  732. 

lass  V.  Matting,  29  la.  498;  Wells  v.  » Shirk  ▼.  P.,  121  III  61. 

a,  89  Ga.  788;  Reg.  v.  Chadwick,  2  lop.  v.  Marion,  29  Mich.  81;  a  v. 

M.  &  Rob.  545;  Reg.  v.  Collins,  2  M.  Chandler,  Thach.  Cr.  Ca&  187;  a  v« 

&  Rob.  461.  Giveus,  5  Ala.  747;  Thompson  v.  S., 

6  a  Y.  Flanders,  88  N.  H.  824  49  Ala.  16;  £x  parte  Hibbs,  26  Fed. 

^  Supra,  §  759.              '  R.  421;  &  v.  Wheeler,  20  Oreg.  192; 
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be  a  false  instrument,  and  if  it  is  understood  to  be  the  instru- 
ment of  the  one  who  signs  it,  his  use  of  a  fictitious  name  will 
not  make  it  a  forgerj,  the  credit  having  been  given  to  him 
withouTr^ird  to  the  name.^  On  similar  principles  it  is  for- 
gery to  sign  a  dead  man's  name  to  an  instrument  with  intent 
to  defraud.*  One  who  made  a  false  power  of  attorney  author- 
izing him  to  receive  a  seaman's  wages,  executing  it  in  the  name 
of  a  supposed  child  of  the  deceased  seaman  as  administratrix, 
there  being  in  fact  no  such  child,  was  held  guilty  of  forgery.' 
§  763.  Jijteration.—  A  fraudulent  alteration  equally  with  a 
false  making  or  false  signature  will  constitute  forgery,*  and 
this  is  so  even  though,  by  statute,  alteration  is  expressly  made 
criminal.*  The  instrument  thus  altered  may  be  charged  as 
forged.^  So  it  is  forgery  to  detach  a  condition  from  an  instru- 
ment by  which  it  is  converted  into  an  instrument  of  a  different 
effect,^  or  to  change  or  erase  an  indorsement'  Eaising  the 
amount  mentioned  in  an  instrument  is  a  well-recognized  form 

a  T.  Minton,  116  Ma  605;  a  ▼.  HahD,  Rex  v.  Francis,  Ru8&  A  Ry.  209;  Rex 

38  La.  An.  169;  Rex  v.  Bollaod,  3  ▼.  Bontien,  Russ.  ft  Ry.  260;  Rex  y. 

East,  P.  C.  958;  Rex  ▼.  Lewis,  2  East,  Aickles,  2  East,  P.  Q  96a 

P.  C.  957;  Rex  v.  Wilks,  2  East,  P.  C.  i  Rex  v.  Dunn,  2  East,  P.  C  961; 

957;  Rex  ▼.  Taylor,  2  East,  P.  C.  960;  Reg:.  ▼.  Martin,  5  Q.  B.  D.  81 

Rexv.  Taft,2  East,  P.  C.  959;  Rex  >  Henderson   v.  a,    14   Tex.  603; 

▼.  Marshall,  Rus&  &  Ry.  75;  Rex  v.  Brewer  y.  a,  32  Tex.  Ap.  74;  Billings 

Parkes,  2  East>    P.  C.  963;  Rex  y.  y.  a,  107  Ind.  54. 

Whiley,  Rusa  ft  Ry.  90;  Rex  y.  Pea-  >  Rex  y.  Lewis,  2  East,  P.  G.  987. 

cock,  Russ.  ft  Ry.  278 ;  Reg.  y.  Rogers,  *  a  y.  Wooderd,  20  la.  641 ;  Ganlk- 

8  C.  ft  P.  629.    And  see  article  in  30  ins  y.  Whisler,  29  la.  495;  U.  a  y. 

Am.  U  Itey.  500.    Evidence  that  no  Wood,  2  Cranch,  C.  CL  164;  a  y. 

person  of  the  character  and  address  Waters^  1  Treadw.  Const  669;  a  y. 

represented  on  the  instrument  is  to  Floyd,  5  Strobh.  68;  a  y.  Kattle- 

be  found  is  prima  facie  eyidence  mann,  86  Ma  105. 

of  the  non-existence  of  such  person:  ^ Rex  y.  Teague,  2  East,  P.  CL  lf79. 

P.  y.  Eppinger,  105  CaL  36;  Rex  y.  *C.  y.  Woods,  10  Qray,  477;  C.  y. 

Backler,  6  a  ft  P.  118;  Rex  y.  King,  Boutwell,  129  Mass.  124;  Stonghton 

5  C.  ft  P.  123;  Reg.  y.  Ashby,  2  F.  ft  y.  a,  2  Ohio  St  663;  a  y.  Weayer,  18 

F.  560;  Reg.  y.  White,  2  F.  ft  F.  564  Ired.  ^1;  Rex  y.  Dawson,  2  East 

But  the  fact  that  a  person  usee  an-  P.  C.  97S.    And  see  infra,  %  801. 

other  name  than  that  by  which  he  ^a  y.  Stratton,  27  la.  42a 

is  generally  known  will  not  oonsti-  'Garner  y.  a,  5  Lea,  213;  a  y.  Mc- 

tote  forgery,  onleas  it  appears  that  Leron,  1  Aik.  311;  Rex  y.  Birkett 

such  assumption  was  with  the  orig-  Russ.  ft  Ry.  251;  or  to  obliterate  a 

ioal  purpose  of  committing  the  fraud  release  indorsed  on  the  i\ 

inYolyed  in  the  use  of  the  duplicate  a  y.  Thomburg,  6  Ired.  7fk 
aame:  Beg.  y.  Whit*,  6  Gex,  MO; 

n 


§  766.]  OFFKNBB8  AGAINST  PBOPEBTT.  [PaBT  YIL 

of  forgery.*  Where  one  fills  a  blank  in  an  instrument  without 
authority  to  do  so,  he  commits  forgery;'  equally  so  if,  having 
authority  to  fill  in  a  certain  amount,  he  inserts  a  larger  amount.' 
The  alteration  of  a  note  by  inserting,  without  authority,  a  rate 
of  interest  where  a  blank  for  the  rate  of  interest  has  been  left,* 
or  a  material  change  in  the  date  of  the  instrument,  will  consti- 
tute forgery.*  But  the  alteration,  to  constitute  forgery,  must 
be  material ;  ^  and  a  harmless  alteration,^  or  one  which  does  not 
affect  legal  rights,^  will  not  constitute  a  forgery.  It  is  not 
necessary,  however,  that  the  alteration  be  such  as  that  the  in- 
strument would,  if  genuine,  be  effective,  but  only  that  the  in- 
strument be  given  the  general  appearance  of  one  which  would 
be  effectual  if  genuine.*  Where  the  indictment  charges  the 
alteration  as  the  means  of  committing  forgery,  the  nature  of 
the  alteration  must  be  stated  so  as  to  make  it  appear  that  it 
was  material.^^  And  it  must  also  appear  that  the  instrument 
altered  was  genuine." 

§  766.  Intent  to  defraud. —  The  intent  to  defraud  is  essen- 
tial to  constitute  the  crime  of  forgery.^'  And  this  intent  must 
be  alleged ;  *'  and  the  court  should  include  that  question  in  its 

-0.  V.  Hide,  ©4  Ky.  517;    Rex  t.  be  valid  without  being  witnessed: 

Dawson,  2  East,  P.  C.  978;  Rex  v.  S.  v.  Gherkin,  7  Ired.  206. 

Elsworth,  2  East,  P.  C.  986;  Reg.  v.  'Jackson  v.  S.,  72  Ga.  28. 

Vaughan,  8  0.  &  P.  276;  Rex  v.  Post,  »  S.  v.  Dorrance,  86  la.  428. 

Russ.  &  Ry.  101.    And  see  Haynes  v.  ^  Haynes  v.  S.,  15  Ohio  St.  455. 

S.,  15  Ohio  St  455.    But  where  pieces  ^^  Bittings  v.  S.,  56  Ind.  101;  Kahn 

were  cut  from  a  bank-bill  with  the  v.  S.,  58  Ind.  168;  S.  v.  Fisher,  58  Ma 

intention  of  inserting  other  pieces,  256;  Mount  v.  C,  1  Duv.  90;  S.  v. 

thus  raising  the  amount,  held,  that  Weaver,  13  Ired.  491.    But  the  in- 

the  crime  of  forgery  had  not  yet  dictment  may  follow  the  statute  in 

been  accomplished:  C  ▼.  Hay  ward,  charging  that  defendant  did  falsely 

10  Mass.  84.  make,  forge,  alter  and  counterfeit, 

2  Flower  t.  Shaw,  2  C.  &  K  70a  etc.,  without  setting  out  the  particu- 

s  Rex  ▼.  Hart,  7  0.  &  P.  652;  Reg.  lar  alteration  relied  upon:  S.  ▼.  Flye, 

V.  Wilson,  2  a  &  K.  527.  26  Me.  812. 

« Conger  t.  Crabtree,  88  la.  536.  i^  Moore  v.  a,  83  Ga.  225.    Thus,  it 

&  Allen  V.  S.,  79  Ala.  84;  S.  y.  Max-  must  appear  that  the  instrument 

well,  47  la.  454;  Rex  v.  Atkinson,  7  had  become  effectual  by  being  put 

C.  &  P.  669;  Reg.  v.  Milton,  10  Cox,  into  circulation:  S.  v.  Greenlee,  1 

864.  Dev.  52a    Contra,  Rex  v.  Eonder,  2 

•&  T.  Riebe,  27  Minn.  815;  S.  v.  East,  P.  C.  855. 

Bryant*  17  N.  H.  823.    But  falsely  i2Pa.  v.  Misner,  Addison,  44 

putting  a  witness'  name  to  a  bond  ^^  S.  y.  Garrigan,  86  Kan.  822;  S.  v. 

was  held  forgery,  although  it  would  Seran,  28  N.  J.  519;  Hooper  y.  81, 
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instructions  to  the  jury.^  If  the  act  is  done  under  the  mistaken 
belief  of  authority  the  crime  is  not  committed.^  The  criminal 
intent  must  exist  at  the  time  the  act  is  done;  if  the  instrument 
is  signed  in  good  faith  and  afterwards  used  as  that  of  another, 
the  act  is  not  forgery.'  In  prosecutions  for  uttering  or  passing 
forged  instruments  the  knowledge  of  the  character  of  the  in- 
strument is  essential  to  the  crime ;  *  but  the  allegation  of  knowl- 
edge is  not  essential  where  the  charge  is  that  of  forgery.^ 
However,  in  case^  of  uttering,  the  intent  to  defraud  as  well  as 
the  knowledge  of  the  falsity  of  the  instrument  is  essential.* 
Knowledge  that  a  deed  of  land  is  a  forgery  cannot  be  imputed 
to  one  by  reason  of  constructive  notice  by  a  public  record  of 
the  existence  of  a  previous  grant  inconsistent  with  the  one  in 
question.' 

§  767.  Intent  inferred. —  The  intent  to  defraud  may  be  in- 
ferred from  the  circumstances  or  the  character  of  the  act,  if 
the  perpetration  of  the  fraud  would  be  the  natural  result  of  the 
act  done.^  It  is  the  making,  etc.,  with  a  fraudulent  intent, 
whereby  another  may  be  prejudiced,  that  constitutes  forgery ; 
and  therefore  the  fact  that  defendant  intended  to  secare  a  just 
claim,*  or  that  he  intended  to  take  up  the  instrument  at  ma- 
turity and  had  the  means  to  do  so,  and  thus  prevent  injury,^^ 
or  that  he  intended  to  devote  the  money  procured  by  the  for- 
gery to  such  purpose  as  to  prevent  pecuniary  injury  to  the  per- 

8  Humph.  93;   WiUiams   t.   S.,   9  forged  order  to  the  partner  of  the 

Humph.  79;  S.  ▼.  Jackson,  89  Ma  561.  person  on  whom  it  is  drawn,  and 

1 S.  ▼.  Warren,  109  Ma  430.  the  delivery  of  goods  by  him  there- 

2Kotter  y.  P.,  150  IlL  441;  Clai-  under,  will  show  fraudulent  intent, 

bourne  v.  S.,  51  Ark.  88;  Montgom-  and  will  not  constitute  a  variance: 

ery  ▼.  a,  12  Tex.  Ap.  82a  a  v.  Hall,  108  N.  C.  776.    If  a  forged 

>G.  V.  Foster,  114  Mas&  311.  acceptance   is   knowingly    uttered 

^a  V.  Williams,  66  la.  573;  S.  t.  with  intent  that  the  biUbe  taken  as 

Nicholson,  14  La.  An.  786.    And  see  a  bill  with  a  genuine  acceptance, 

infroy  %  789.  the  intent  to  defraud  the  person  to 

*a  y.  Cook,  52  Ind.  574;  Beg.  y.  whom  the  bill  is  passed  and  also  the 

Bowen,  1  C.  ft  K.  601.  person  whose  name  is  used  is  to  be 

9  Ck)uch  y.  a,  28  Qa.  867.  presumed:  Reg.  y.  Cooke,  8  C.  &  P. 

7  Pearson  y.  a,  65  Ga.  659.  582. 

say. Kimball, 50 Me. 409;  Fletcher       ^a  y.  Wooderd,  20  la:  541;  Bush 

V.  a,  49  Ind.  124:  U.  a  v.  Brooks.  3  y.  a,  77  Ala.  8a 

MacArthur,  315;  Smith  y.  a.  29  Fla.  ^^C,  y.  Henry,  118  Mas&  460;  Reg. 

408;  Phillipfl  y.  a,  6  Tex.  Ap.  364.  y.  Qeach,  9  Q  &  P.  499. 
For  instance,  the  presentation  of  a 
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son  defrauded,^  will  not  prevent  the  act  bding  orimiiuiL  The 
false  making,  without  the  uttering,  maj  be  criminal,  but  the 
presumption  of  an  intent  to  defraud  does  not  arise  from  proof 
of  that  act  alone.  The  possession  of  the  forged  instrument  is 
evidence  tending  to  prove  a  fraudulent  intent,  but  is  not  con- 
clusive.* Intozication  and  insanity  are  defenses  to  the  same 
extent  only  as  in  other  cases  where  criminal  intent  is  diarged.' 

§  768.  Executioii  of  the  intent. —  At  common  law  it  was 
necessary  to  charge  the  intent  to  defraud  some  person  or  per- 
sons.^ The  act  must  be  to  the  prejudice  of  somebody's  rights 
or  it  will  not  constitute  forgery ;  *  and  even  though,  as  is  stated 
in  a  following  section/  it  is  no  longer  necessary  to  charge  the 
intent  to  defraud  a  particular  person,  nevertheless  there  must 
be  proof  of  the  intent  to  defraud  some  one.^  It  is  not  neces- 
sary that  the  injury  intended  be  pecuniary;  it  is  sufficient  that 
the  intention  be  to  deprive  tl^e  other  of  a  legal  right.' 

§  769.  Fraudulent  tendency  of  the  act. —  It  must  appear 
either  from  the  face  of  the  instrument  or  from  averments  in 
the  indictment  that  the  act  charged  had  a  tendency  to  or  was 
calculated  to  defraud.*  But  it  is  not  necessarv  to  show  in 
what  manner  the  act  charged  is  to  result  in  fraud;  that  is  a 
matter  of  evidence.^* 

§  770.  Person  to  be  defrauded, —  In  cases  of  forgery  there 
are  usually  two  persons  who  legally  may  be  defrauded,  the  one 

1  Claiborne  ▼.  S.,  51  Ark.  98.  N.  Y.  365.    But  the  thing  intended 

'Fox   y.  P.,   95   lU.  71;   Bex    v.  must  be  caloulated  to  put  the  in- 

Crocker,  Russ.  ft  By.  97.  jured  party  in  a  worse  condition 

3  P.  ▼.  Blake,  65  CaL  275;  IT.  a  ▼.  than  before:   Colvin  ▼.  &,  11  Ind. 

Roudenbush,  1  Bald.  514.  861. 

« Drake  y.  a,  19  Ohio  St  211.  •€.  y.  Hinds,  101  Mass.  209;  C.  y. 

»Pauli  y.  C,  89  Pa.  St  432;  Beg.  y.  Costelio.  120  Hass.  858;  C.  y.  Dun- 

Tylney,  1  Den.  819.  leay,  157  Masa  886;   P.  y.  Cady,  6 

<See  infra,  §  771.  HiU,  490;  Clark  y.  a,  8  Ohio  St  630; 

7  Beg.  y.  Hodgson,  Deara  Sc  B.  a  Yount  y.  a,  64  Ind.  44a    And  while 

8  So  held  under  a  charge  of  f org-  it  is  not  necessary  to  allege  and 
ing  a  deposition  to  preyent  a  decree  proye  intent  to  defraud  a  particular 
of  diyorce  being  rendered:  a  y.  person,  yet  the  intent  and  means  of 
Kimball,  50  Me.  409.  To  make  a  defrauding  must  be  shown:  Beg.  y. 
forged  order  for  a  diploma  may  be  Hodgson,  Dears,  ft  B.  8;  Reg.  y.  Tren- 
oriminal:  Alexander  y.  a,  28  Tex.  field,  1  F.  A;  F.  4a 

Ap.  186.  A  false  entry  in  books  ^^Mead  y.  a,  68  N.  J.  601;  a  y. 
made  with  intent  to  coyer  up  a  pre-  Kimball,  50  He.  409;  a  y.  Maxwell, 
yious  defalcation  is  sufficient  as  to  47  la.  454;  TVayis  ▼.  a,  83  Oa.  373; 
the  injury  intended:  Phelps  y.  P.,  72    Bex  y.  Powell,  9  Eaal^  P.  Q  976^ 
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whose  name  is  forged  and  the  one  to  whom  the  forged  instra- 
ment  is  to  be  passed.  The  intent  alleged  and  proved  may  be 
as  to  the  one  or  the  other.^  If  money  is  obtained  from  the 
payee  upon  the  instroment  forged,  it  will  sufficiently  show 
intent  to  defraud  such  payee  rather  than  the  apparent  maker.' 
The  intent  to  defraud  the  apparent  maker  may  be  inferred 
even  where  there  is  such  want  of  similitude  that  the  maker 
would  not  be  likely  to  pay  the  instrument.'  On  the  other 
hand,  where  a  forged  check  on  one  bank  was  presented  to  an- 
other to  be  cashed,  it  was  held  that  the  intent  to  defraud  the 
latter  was  proven.^  But  where  under  statute  a  person  was 
prosecuted  for  passing  counterfeit  gold  dust,  it  was  held  that 
the  requisite  intent  was  intent  to  defraud  the  receiver.*  Where 
the  charge  is  of  forging  an  auditor's  warrant  on  the  state  treas- 
urer, the  intended  fraud  should  be  alleged  as  against  the  state.^ 
It  is  immaterial  that  the  person  charged  as  intended  to  be  de- 
frauded is  a  servant  only,  if  that  fact  is  unknown  to  the  defend- 
ant.^ In  an  indictment  for  forging  a  transfer  of  shares  of  stock, 
the  fraud  may  be  alleged  as  upon  the  stockholder  and  the  com- 
pany.' Where  the  intent  to  defraud  is  alleged  as  against  an 
individual,  proof  that  the  fraud  will  affect  the  firm  of  which  he 
is  a  member  is  sufficient.' 

§  771.  Name  of  person  intended  to  be  defraaded.— It  seems 
that,  aside  from  statute,  it  is  necessary  to  allege  the  name  of 
the  person  intended  to  be  defrauded,  or  to  state  that  his  name 
is  to  the  grand  jurors  unknown.^'    So  in  cases  of  uttering  it  has 

^S.  V.  CleavelaDd,  6  Kev.  181.  from  to  be  the  owner  of  the  stock 
^Duffin  y.  P..  107  lU.  113;  Beg.  v.  would  be  defrauded  thereby:  Beg.y. 
Trenfield,  1  F.  A  F.  48.  Nash,  2  Den.  49a 
3  Rex  V.  Mazagora,  Rus&  Sc  Ry.  201.  »S.  v.  Hastings,  53  N.  H.  452;  Reg. 
^Rezy.  Crowther,  5C.  &  P.  Sia.  ▼.  Hanson,    Gar.    &   M.   834.    And 
'P.  V.  Sloper,  1  Ida.  T.  183.  where  the  indictment  charged  the 
*  Cunningham  v.  S.,  49  Miss.  685.  forgery  of  the  name  of  the  firm  with 
So  a  forged  warrant  on  the  treas-  intent  to  defraud  two  persons  named, 
orer  of  a  school  township  should  and  it  did  not  appear  that  they  com- 
be alleged  to  have  been  with  intent  posed  the  firm,  the  evidence  was  held 
to  defraud  the  board:  Gregory  t.  S.,  insufficient:  &L  ▼.  Harrison,  69  N.  G. 
11  Ohio  St  829.  14a 
*G.  ▼.  Storr,  4  AUen,  801.  i«Stone  t.  a,  20  N.  J.  404;  a  ▼. 
*Beg.  ▼.  Hotson,  2  G.  dt  K.  777.  Weller,  20  N.  J.  521.    So  held  in  case 
And  the  registBr  of  ahareholdefs  in  of  counterfeiting:  a  ▼.  Odel,  3  Brew, 
the  company  is  evidence  to  show  552;  Gunningham  t.  a,  49  Missi  085; 
that  the  shareholder  appearing  there-  Bex  v.  Rushworth,  Russ.  dt  Ry.  817. 


§  772.]  OFFENSES  AGAINST  PBOPERTY.  [PaBT  VIL 

been  held  necessary  to  allege  the  name  of  the  person  intended 
thereby  to  be  defrauded.^  Bat  statutes  relieving  the  prosecu- 
tion from  the  necessity  of  proving  the  name  of  the  person  in- 
tended to  be  defrauded  are  so  general  that  it  may  now  be  laid 
down  as  the  rule  that  it  is  unnecessary  to  allege  or  prove  that 
fact,  a  general  intent  to  defraud  being  sufficient.' 

§  773.  Existence  of  corporation. —  Under  the  doctrine  that 
it  is  necessary  to  allege  and  prove  the  name  of  the  person  to 
be  defrauded,  it  has  been  held  with  some  strictness  that  where 
the  instrument  purports  to  be  the  note  or  obligation  of  a  bani^ 
or  other  corporation  the  corporate  existence  must  be  alleged 
and  proved.'  Under  some  statutes  it  is  enough  to  allege  that 
the  instrument  purported  on  its  face  to  be  the  note  of  a  banl^, 
without  alleging  or  proving  the  name  of  such  bank*    Even 

But  to  sustain  the  charge  of  intent  35^  So  held,  also,  in  cases  of  utter- 
to  defraud  a  person  named  it  is  not  ing:  S.  v.  Barrett,  8  la.  596;  S.  ▼.  Hart^ 
necessary  to  prove  that  defendant  67  la.  142;  so  also  in  passing  counter- 
had  such  person  in  mind.  It  is  suf-  feit  money:  S.  v.  Morton,  8  Wis.  852l 
flcient  that  the  act  would  have  de-  The  law  presumes  the  intent  to  be 
frauded  him:  U.  S.  v.  Long,  80  Fed.  to  defraud  any  one  who  may  suffer 
R  678.  The  charge  of  intent  to  de-  a  loss  by  receiving  the  false  paper 
fraud  two  or  more  persons  is  sus-  as  genuine:  U.  S.  v.  Shellmire,  1 
tained  by  proof  of  intent  to  defraud  Baldw.  870. 

one  of  them:  Gates  v.  S.,  71  Mi8&  'S.  v.Givens,  5  Ala.  747;  Kennedy 

874;  McDonnell  ▼.  a,  58  Ark.  242.  v.  C,  2  Met  (Ky.)  86;  a  v.  Murphy. 

1  McClellan  v.  a,  32  Ark.  609;  a  v.  17  R  L  698;  8.  v.  Morton,  8  Wia  352; 

Murphy,  17  R.  L  69a    Contra,  a  v.  De  Bow  v.  P.,  1  Denio,  9.    But  held 

Hart,  67  la.  142.    An  averment  of  not  necessary  that  the  bank  shall 

passing  to  A.  wiU  not  be  supported  have  actually  commenced  business, 

by  proof  of  passing  to  K  through  A.,  if  it  was  in  such  condition  that  it 

an  innocent  agent:  Rouse  v.  a,  4  might  be  prejudiced  by  the  forged 

Ga.  136.  notes  purporting  to  be  issued  by  it: 

»  McClure  v.  C,  86  Pa,  St  353;  a  v.  P.  v.  Peabody,  25  Wend.  472.    Where 

Elimball,  50  Me.  409;  a  v.  Keneston,  the  bank  named  was  not  within  the 

59  N.  H.  36;  a  v.  Lurch,  12  Oreg.  104;  state,   hdd,    that    the    indictment 

Roush  V.  a,  34  Neb.  325;  S.  v.  Hart,  should   aver   its    existence:   a   ▼. 

67  la.  142;  a  v.  Maxwell,  47  la.  454;  Twitty,  2  Hawks,  24a 

P.  V.  Van  Alstine,  57  Mich.  69;  a  v.  <P.  v.  Peabody,  25   Wend.   472; 

Fisher,  65  Ma  487;  a  v.  Warren,  109  Johnson  v.  a,  85  Ala.  870;  U.  a  v. 

Ma  430;  a  v.  Gullette,  121  Ma  447;  Foye,  1  Curtis,  364.    Under  a  statute 

P.  V.  Stearns,  23  Wend.  634;  Noakes  punishing  the  forgery  of  any  note, 

V.  P.,  25  N.  T.  380;  P.  v.  D'Argencour,  etc.,  it  is  sufficient   to  prove   the 

95  N.  T.  634;  Phillips  v.  a,  17  Ga.  459;  forgery  of  the  note  of  an  unchar- 

Dukesv.  a,94Ga.398;  U.  av.Moses,  tered  bank:  Murry  ▼•  CS^  5  Leigh, 

4  Wash.  C.  C.  726;  U.  a  v.  Jolly,  37  720. 
Fed.  R  108;  Reg.  v.  Marcus,  2  C.  A;  K 
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Ch.  31.]  FORGERY  AND  OOUNTERFEITINO.  [§§  773,  774. 

where  the  existence  of  the  bank  must  be  alleged,  evidence  that 
notes  of  such  bank  are  in  general  circulation  has  been  held 
sufficient  proof  of  such  existence.^  Under  more  recent  statu- 
tory provisions,  allegation  or  evidence  of  the  incorporation  or 
existence  of  the  bank  is  unnecessary.' 

§  773.  Perpetration  of  fraud. —  It  is  not  necessary  that  the 
fraud  be  effected  in  order  to  constitute  the  offense,  if  fraud 
was  intended.'  It  is  immaterial  whether  the  expected  ad- 
vantage was  to  accrue  to  the  forger  himself  or  to  another,  or 
whether  the  purpose  was  successfully  attained  or  not.*  In  case 
of  uttering,  it  is  necessary,  aside  from  statute,  to  show  the  per- 
petration of  the  fraud.* 

n.    COUNTERFEIITOO. 

§774.  What  deemed  eonnterfeit;  similitnde. —  Some  de- 
gree of  similitude  is  evidently  essential  to  constitute  counter- 
feiting as  known  at  the  common  law,  but  in  early  English 
cases  it  was  held  that  a  stamping  or  impression  was  not  re- 
quired, and  that  to  make  a  piece  of  metal  resembling  a  com- 
mon worn  coin  without  any  impression  or  stamping  constituted 
counterfeiting.*  It  was  said  that  it  was  a  question  of  fact 
whether  the  coin  made  was  in  resemblance  to  the  real  coin.^ 
It  has  also  been  held  by  the  English  court  that  to  file  off  the 
edges  of  a  genuine  coin  so  as  to  remove  the  milling  entirely, 
and  then  add  a  new  milling,  renders  the  coin  false  and  counter- 
feit.'   Under  a  statute  punishing  the  possession  or  passing  of 

la  ▼.  Carey,  2  Pick.  47;  Sasser  v.  13  Blatch.  211.    The  fact  that  the 

8.,  13  Ohio,  45d»  486;  P.  v.  Ah  Sam,  person  whose  name  is  fraudulently 

41  GaL  645;  Beed  ▼.  S.,  15  Ohio,  217;  signed  to  the  instrument  pays  it  in 

GL  ▼.  Smith,  6  Serg.  &  R  568;  Cady  order  to  condone  the  offense  does 

▼.  C,  10  Grat.  77&  not  render  the  act  less  criminal: 

SBoush  ▼.  a,  84  Neh.  325;  G  ▼.  Sw  v.  TuU,  119  Ma  421.    That  the  in- 

Smith,  6  Serg.  &  R.  568.  strument  need  not  have  been  passed, 

s  Rex  ▼.  Ward,  2  East,  P.  G.  861;  see  supra,  §  760. 

Dunn  V.  P.,  4  Gola  126;  a  v.  Phillips,  <  a  v.  Gross,  101  N.  G.  770. 

78  Ma  49;  a  v.  Washington,  1  Bay,  ^  Reg.  v.  Boult,  2  G.  &  K  604. 

120;  a  V.  Lurch,  12  Greg.  99;  nor  •Rex  v.  Welsh,! East, P. G. 87, 164; 

that   fraud  was  possible:   Reg.  v.  Rex  v.  Wilson,  1  Leach,  285. 

Nash,  2  Den.  44a    Thus,  in  case  of  ^  Rex  v.  Welsh,  1  East,  P.  G.  87, 164 

forged  papers  to  be  used  in  making  •Reg.  v.  Hermann, 4  Q.  R  D.  284. 

entry  of  goods  at  the  custom-house,  (Three  judges   concurred  and  two 

the  existence  of  such  goods  need  dissented.) 
not  be  alleged:  U.  a  v.  Lawrence, 
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counterfeit  gold  dust  for  the  purpose  of  defrauding,  it  was  said 
that  the  crime  was  established  by  proving  that  the  dust  was 
debased,  though  to  an  inconsiderable  extent.^  But  to  make  a 
token  which  does  not  purport  to  be  an  imitation  or  in  substi- 
tution for  any  known  coin  is  not  counterfeiting.'  The  resem- 
blance, however,  need  not  be  exact;  it  is  enough  if  the  false 
coin  would  be  likely  to  deceive  one  not  an  expert,  but  using 
ordinary  caution.'  Here  the  distinction  between  -counterfeit- 
ing as  a  violation  of  the  laws  of  the  United  States  and  the 
same  act  as  a  crime  against  state  law  ^  becomes  apparent.  The 
offense,  so  far  as  the  United  States  is  concerned,  consists  in 
making  something  in  imitation  of  the  coin,  bills,  bonds,  etc.,  of 
the  United  States,  and  unless  such  imitation  exists  the  offense 
against  federal  law  is  not  committed,  so  that  a  similitude  seems 
necessary ;  ^  and  the  making  of  an  instrument  like  a  United 
States  bond  and  blank  as  to  signature  does  not  constitute  an 
offense.'  But  it  is  not  essential  that  the  instrument  should 
purport  to  be  an  obligation  of  the  United  States  or  have  such 
similitude  thereto  as  to  deceive  experts,  if  it  is  calculated  to 
deceive  a  person  of  ordinary  observation  and  care.'  Under  a 
statute  prohibiting  the  counterfeiting  or  executing  of  any  im- 
pression in  the  likeness  of  any  obligation  of  the  United  States, 
the  prohibited  act  is  held  criminal  although  the  similitude  be- 
tween the  impression  and  the  original  is  not  such  that  the 

1  P.  V.  Page,  1  Ida.  N.  S.  189.  And  the  question  of  similitude  is  for 

^U.  S.  V.  Bogart»  9  Ben.  314.  the  jury:  Id.    See,  also^  S.  v.  Jones^ 

s  Cr.  S.  V.  Hopkins,  26  Fed.  R  443;  U.  1  Bay,  207.    The  allegation  that  de- 

S.  V.  Morrow,  4  Wash.  C.  C.  733;  U.  &  fendant  made  a  "false,  forged  and 

▼.  Burns,  5  McLean,  23;  U.  S.  y.  King,  counterfeited     obligation     of    the 

5  McLean,  208;  Clark  y.  a,  8  Ohio  United  States,"  setting  out  the  in- 

St.  630;  Dement  y.  S.,  2  Head,  505;  strument,  implies  that  there  wae  a 

S.  y.  Gutridge,  1  Bay,  285.    Whether  genuine  instrument  of  which  that 

the  imitation  of  minor  coin  shall  be  set  out  was  an  imitation:  U.  S.  y. 

deemed  counterfeiting  under  a  par-  Owens»  37  Fed.  R  112. 

ticular  statute  wiU  depend  on  the  ^U.  S.  y.  Williams,  14  Fed.  R.  650; 

statutory  language:  U.  S.  y.  Bicka-  U.  S.  y.  Sprague,  48  Fed.  B.  828. 

ler,  1  Mackoy,  341.    Under  early  Eng-  ^xj.  s.  y.  Sprague,  48  Fed.  R  82& 

lish  statutes,  uttering  or  tendering  But  if  the  note  has  similitude  to  the 

counterfeit  copper  money  was  not  obligations  of  the  United  States,  it 

indictable:  Rex  y.  Cirwan,  1  East,  is  immaterial  that  it  is  really  the 

P.  C.  182.  note  of  an  insoWent  state  baal^  and 

^See  in/ro,  §  790.  is  therefore  worthless:  U^  SL  y,  Ste- 

>U.  a  y.  Steyens,  52  Fed.  R  120.  yens*  53  Fed.  R  120« 
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• 

oounterfeit  is  calculated  to  deceive  the  public.^  And  where 
coins  had  been  prodaoed  which  were  capable  of  being  treated  as 
genuine,  it  was  held  that  the  crime  of  counterfeiting  was  com- 
plete although  defendant  intended  to  coat  them  with  silver 
before  putting  them  into  circulation.'  But  under  state  stat- 
utes the  ofFense  is  a  species  of  fraud,  and  it  is  not  necessary  to 
allege  that  the  counterfeit  had  any  similitude  to  the  current 
coin,  or  was  of  any  value.'  And  it  is  counterfeiting  to  imitate 
any  bank-notes  which  have  had  a  legal  existence  although  the 
bank  whidi  issued  them  no  longer  exists/  It  is  not  necessary 
that  the  note  purported  to  be  of  any  actually  existing  bank,  if 
the  prosecution  is  for  passing  a  false  note.*  But  on  the  ground 
of  fraud  there  ca^  be  no  conviction  for  uttering  and  passing  a 
bill  which  purports  to  be  of  a  kind  forbidden  by  statute,  as 
everyone  would  be  supposed  to  know  that  such  a  bill  could 
not  be  lawfully  received.^  However,  the  question  whether  the 
offense  consists  in  the  imitation  of  a  valid  note  or  coin  will 
depend  on  the  form  of  the  statute,  and  if  its  language  relates 
to  an  instrument  made  in  the  similitude  of  a  biU  issued  by  a 
bank  established  by  law,  it  will  not  cover  a  note  which  is  not 
like  any  bank-note  of  a  known  bank,  but  a  purely  fictitious 
note.^  Even  under  such  statutory  language  it  is  not  necessary 
that  the  bill  bear  similitude  to  any  bill  actually  issued  by  the 
bank,  if  there  be  such  bank  having  authority  to  issue  bills.' 

lEx  parte  Holcomb,  2  Dill.  893.  is  current:  Nicholson  ▼.  S,,  18  Ala. 

Fraudulently  putting  off  a  Confed-  529. 

erafce  note  for  valid  money  does  not  *  White  v.  C,  4  Binn.  418. 
constitute  tlie  offense  of  passing  a  >  McCartney  v.  S.,  8  Ind.  853. 
note  in  imitation  of  a  national  bank  >  Qutchins  v.  P.,  21  111.  642. 
note:  U.  a  v.  Wilson,  44  Fed.  R.  751.  ^c.  v.  Morse,  2  Mass.  138;  a  v.  Mo- 
The  penalty  for  violating  the  federal  Kenzie,  42  Me.  392.    A  statute  pun- 
statute  forbidding  issuance  of  busi-  ishing  the  passing  of  uncurrent  and 
ness  cards  in   likeness  of  United  worthless   bank-bills  was  held  not 
States  bonds  or  national  bank  notes  to  coTer  the  passing  of  an  instru- 
is  to  be  recovered  in  a  qui  tarn  ac-  ment  not  purporting  to  be  signed  by 
tion  and  not  by  indictment:  U.  a  r.  the  officers  of  the  bank:  C.  y.  Clancy, 
Laesoki  29  Fed.  R  699.  7  Allen,  537. 

«  T7.  a  T.  Abrams,  18  Fed.  R  82a  8  c.  v.  Smith,  7  Pick.  137;  Trice  v. 

sa  T.  Williams*  8  la.  683.    If  the  a,  2  Head,  591.    So  held,  also,  under 

statute  prohibits  the  making  of  a  federal  statute  as  to  counterfeiting 

counterfeit  of  current  coin  it  must  treasury  notes:  U.  a  ▼.  Owens,  37 

appear  that  the  coin  counterfeited  Fed.  R  lia    In  forgery  simihtude 

is  not  necessary:  See  supra,  §  761. 
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Sy  an  early  English  statute  the  coloring  or  gilding  base  coin 
to  resemble  coin  of  a  higher  value  was  criminal.*  One  who 
gilds  false  coin  already  made  is  guilty  with  those  who  make 
the  coin.' 

§  775.  Foreign  coin  or  notes. —  The  states  punish  counter- 
feiting of  the  notes  of  foreign  banks  or  the  coin  of  a  foreign 
country  circulating  as  currency.'  But  a  statute  with  reference 
to  the  counterfeiting  of  currency  which  is  recognized  by  usage 
does  not  cover  the  case  of  coin  issued  in  contravention  of  the 
laws  of  the  United  States,  and  therefore  illegal.*  Congress  in 
the  exercise  of  its  power  to  define  and  punish  offenses  against 
the  law  of  the  United  States  may  make  the  counterfeiting 
of  the  notes  or  coin  of  a  foreign  government  criminal.*  The 
court  and  jury  will  take  notice  without  proof  as  to  what  coins 
are  made  current  by  act  of  congress,  so  that  the  counterfeiting 
of  them  is  punishable  by  federal  law;*  and  it  is  sufficient  in  an 
indictment  to  charge  defendant  with  having  passed  counterfeit 
"dollars."^ 

§  776.  Intent. —  If  the  statute  forbids  the  making  of  counter- 
feit coin,  the  intent  is  immaterial.'  The  doctrine  of  intent  in 
general  in  such  cases  will  be  found  discussed  elsewhere  in  this 
chapter.' 

in.  Possession  of  CouNTERFErnNo  Tools. 

§  777.  What  criminal. —  At  common  law  it  is  a  misde- 
meanor to  have  tools  for  counterfeiting  with  intent  to  use 
them;^^  and  at  common  law,  or  under  statutes  similar  in  effect, 

1  Rex  y.  Lavey,  1  East,  P.  C.  166;  held  that  the  Spanish  head  pistareen 
Rex  V.  Case,  1  East,  P.  C.  165;  Reg.  was  not  a  coin  made  current  by 
y.  Turner,  2  Moody,  42.  law  in  the  United  States,  and  was 

2  Rasnick  y.  C,  2  Va.  Cas.  356.  therefore  not  subject  of  oounterfeit- 
>C.  V.  Delany,  1  Grant,  224;  C.  v.    ing:  U.  S.  y.  Gardner,  10  Pet  6ia 

Steams,  10  Met  256.    And  see  Reg.  ^  U.  S.  y.  Burns,  5  McLean,  28;  U.  S. 

▼.  Roberts,  Dears.  539.    So  a  statute  y.  King,  5  McLean,  208. 

proyiding   for   the  punishment  of  ^Peek  y.  S.,  2  Humph.  78. 

counterfeiting  priyate  trade-marks  ^U.  S.  y.  RusseU,  22  Fed.  R  890.   It 

may  coyer  trade-marks  of  a  foreign  la  not  necessary  to  charge  the  act 

merchant:  S.  y.  Gibbs,  56  Ma  138.  as   done  with   intent  to   defraud: 

*a  y.  Bond,  1  Gray,  564.  U.  S.  y.  Otey,  81  Fed.  R  6a 

»U.  a  y.  White,  25  Fed.  R  716;  •Supra,  §  766,  and  infra,  §  78a 

tj.  a  ▼.  White,  27  Fed.  R.  20a    But  ^•Eex  y.  Sutton,!  East  P. C  17a 
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a  collar  of  iron  for  marking  the  edges  of  the  money ,^  and  a 
press  for  coinage,^  are  held  to  be  such  tools.  So  a  mold  or 
puncheon  containing  the  stamp  of  one  side  of  a  coin  is  such  a 
tool,  although  it  would  be  useless  without  the  reverse.*  It  is 
not  necessary  that  the  defendant  shall  have  been  in  a  position 
to  complete  the  offense  of  making  counterfeit  coin.*  So  by 
way  of  preparation  for  the  commission  of  the  offense,  it  is  suffi- 
cient to  constitute  a  crime  under  statute  that  a  part  of  a  plate 
has  been  engraved  or  a  part  of  an  impression  has  been  made.^ 
It  seems  that  if  the  instrument  is  not  capable  of  use  in  counter- 
feiting, as,  for  instance,  a  mold  with  no  channel  through  which 
the  metal  can  run,'  the  offense  would  not  be  committed.  Nor 
does  it  constitute  a  crime  to  have  in  possession  an  implement 
such  as  a  crucible  which  might  be  used  in  counterfeiting  and  also 
for  lawful  purposes.'  Under  a  statute  punishing  the  having 
in  possession  of  any  blank  or  unfinished  bank-note,  it  is  criminal 
to  have  such  unfinished  blanks,  whether  genuine  or  counter- 
feit.^ But  a  federal  statute  relating  to  the  having  in  possession 
of  any  plates  engraved  or  transferred  from  those  from  which 
fractional  currency  has  been  printed  does  not  apply  to  false  or 
counterfeit  plates.'  By  state  statute  it  may  be  criminal  to  have 
tools  for  counterfeiting  foreign  coin  or  bank-bills.^* 

§  778.  Of  intent. —  To  constitute  the  crime  the  possession  of 
the  tools  must  be  for  the  purpose  of  making  counterfeit  money 
therewith.^^  It  is  immaterial  whether  the  intention  of  the  per- 
son in  possession  is  to  use  the  tools  for  his  own  benefit  or  that 
of  another;"  but  it  is  not  enough  that  the  instruments  are  de- 
signed for  counterfeiting;  they  must  be  in  possession  for  that 
purpose."  However,  the  knowingly  having  in  possession  such 
tools  has  been  held  sufficient  to  warrant  a  conviction."  Where 
the  statutory  offense  consists  in  having  dies  impressed  with  the 

I  Rex  V.  Moore,  2  C.  <&  P.  235.  «  Stone  v.  S.,  20  N.  J.  401. 

«  Rex  V.  Bell,  1  East,  P.  C.  169.  »  U.  a  v.  Addatte,  6  Blatch.  132. 

«a  v.  Kent*  6  Met.  221;  Rex  v.  WP.  v.  MoDonneU,  80  CaL  285. 

Leonard,  1  East,  P.  C.  170;  Rex  t.  i^a  t.  Collins,  8  Hawks,  191;  P.  v. 

Ridgeley,  1  East,  P.  C.  171;  Reg.  t.  White,  84  CaL  18a 

Richmond,  1  C.  &  K.  240.  i^Sasser  t.  a,  13  Ohio,  46a 

4  Reg.  y.  Roberts,  Deara  589.  i*C.  ▼.  Morse,  2  Masa  128;  P.  v. 

»  P.  V.  D'Argencour,  95  N.  Y.  624;  Page,  1  Ida.  T.  114. 

Rex  T.  Foster,  7  C.  &  P.  495.  ^^Reg.  t.  Harvey,  L.  R.  1  C.  0.  284; 

•R^g.  ▼.  MaoMiUan,  1  Cox,  4t  Reg.  v.  Weeks,  U&CIS. 

7a  y.  Bowman,  6  Vt  691 
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resemblance  of  the  coin,  it  is  proper  to  negative  lawfal  author- 
itj  or  exoQse.^  Bat  if  the  statutory  description  is  having  in 
possession  instruments  designed  for  making  counterfeit  coin,  it 
is  not  necessary  to  negative  authority.' 

§  779.  How  charged*— The  description  of  the  material  of 
which  the  tool  is  made  is  unnecessary;'  but  the  kind  of  instra- 
ment  should  be  described,^  and  the  manner  in  which  the  instru- 
ment was  to  be  used.'  As  to  the  coin  to  be  counterfeited  it  is 
sufficient  to  allege  that  it  was  coin  current  by  law  and  usage.* 

IV.  Uttbrino,  Passing,  ob  Havino  in  Possession. 

§  780.  Offenses  defined. — Uttering  an  instrument  consists  in 
the  declaration  that  it  is  good,  with  an  intention  to  pass,  or  an 
offer  to  pass  it.''  The  two  acts  are  distinct,  and  the  passing  may 
be  punished  as  at  common  law,  although  not  covered  by  the 
statute  as  to  uttering.'  So  the  offense  of  uttering  and  publish- 
ing as  genuine  is  distinct  from  that  of  selling  or  bartering  and 
disposing  of.'  So  also  the  offense  of  selling  spurious  notes  is 
different  from  that  of  passing,  uttering  and  publishing  such 
notes  ;^'  but  the  uttering  and  the  putting  off  counterfeit  coin  as 
prohibited  by  statute  are  held  not  distinct  offenses,  but  as  to- 
gether constituting  only  one  act."  The  offense  of  issuing  false 
and  unauthorized  bank-bills  was  held  not  to  be  committed  by 
exhibiting  or  paying  out  such  a  bill,  as  the  offense  intended  was 
the  issuance  rather  than  the  circulation  of  sach  bills.^'  The 
offense  of  uttering  is  distinct  from  that  of  forging."  The  per- 
son who  utters  need  not  be  the  one  who  forges  the  instrument.^* 
The  uttering  abroad,  by  which  the  instrument  is  put  in  circu- 
lation at  home,  is  a  crime.^    Whether  the  crimes  here  referred 

1  Reg.  V.  Harvey,  L  R.  1  C.  C.  284.      "  McGregor  v.  S.,  16  IncL  a 

2  Harlan  v.  P.,  1  Doug.  207.  "  P.  v.  WeUs,  8  Mich.  104. 

3 Bex  V.  Oxford,  Russ.  &  Ry.  382.  "Parker  v.  P.,  97  IlL  82;  BaU  t. 

«  Chamberlain  t.  &.,  5  Blackf.  573;  S.,  48  Ark.  94;  Peterson  ▼.  S.,  25  Tex. 

Peoples  V.  a,  6  Blackf.  96;  G.  v.  Scott,  Ap.  70;  Rex  ▼.  Reeves,  2  Leach,  80S» 

1  Rob.  695.  814.    And  a  statute  punishing  the 

6  Bell  ▼.  S.,  10  Ark.  536.  false  making  or  altering  does  not 
>  Bradford  ▼.  S.,  3  Humph.  369.  cover  a  case  of  uttering:  Hatch  t. 

7  U.  a  T.  Mitchell,  Bald.  866.  a,  8  Tex.  Ap.  416. 

8  a  v.  Searle,  2  Binn.  882.  ^*  S,  v.  Boasso,  38  La.  An.  209L 
•  Hutchins  v.  a,  13  Ohio^  19a  i»  Reg.  t.  Taylor,  4  F.  &  F.  51t 

19  U.  a  V.  Nelson,  1  Abbott,  C.  0. 135. 
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to  can  be  charged  in  the  same  indictment  will  be  discussed  in  a 
subsequent  section.^ 

§  781.  What  constitutes  an  uttering. — The  offense  of  utter- 
ing is  committed  without  any  fraud  being  actually  perpetrated; 
thus,  one  who  presents  a  forged  instrument  to  a  bank  to  have 
it  cashed  is  guilty  of  uttering  although  the  bank  does  not  ac- 
cept it.*  And  it  seems  that  it  is  not  necessary  that  the  instru- 
ment be  exhibited  with  the  purpose  of  securing  money  upon  it, 
and  that  it  is  enough  if  it  is  shown  with  the  intention  of  obtain* 
ing  credit.*  To  use  a  forged  instrument  by  pledging  it  is  an 
uttering;^  or  to  deliver  it  in  a  sealed  letter  to  one  supposed  to 
be  authorized  to  open  and  act  upon  it;  *  or  to  give  it  to  another 
with  intention  that  it  shall  be  delivered  to  a  third  party;*  or 
to  deliver  it  even  to  one's  own  agent  to  be  forwarded.^  And 
the  passing  by  an  innocent  agent  will  be  criminal  in  the  prin- 
cipal, though  he  may  not  know  to  whom  the  agent  will  pass 
it.*  Thus,  it  seems  that  the  mere  exhibiting  is  sufficient,  though 
no  wrong  is  effected ;  *  and  it  is  not  necessary  that  the  instru- 
ment be  directly  calculated  to  defraud  the  person  to  whom  it 
is  given.^*  The  recording  of  a  forged  deed  is  an  uttering;^  so 
is  the  attempting  to  raise  money  upon  or  make  any  other  bene- 
ficial use  of  such  an  instrument."    The  bringing  of  suit  on  a 

1  Infra,  %  80a  v.  Martin,  7  C.  &  P.  540.    So  where 

sp.  V.  Brigham,  3  Mich.  650;  P.  v.  the  instrument  was  delivered  to  a 

Gaton,  25  Mich.  888;  Reg.  v.  Ckx>ke,  8  detective  the  offense  was  held  com- 

C  &  P.  582;  Rex  v.  Arsoott,  6  Q  <&  plete:  Rex  v.  Holden,  Ruas.  &  Ry. 

P.  408;  Reg.  v.  Radford,  1 C  &  K.  707.  154. 

sa  V.  Homer,  48  Ma  520;  Reg.  v.  ^^  Reg.  v.  MoConnell,  1  Q  &  K.  871; 
Ion,  2  Den.  475.    But  to  show  an  in-  Reg:  v.  Fitchie,  Dears.   &   R  175. 
strument,   the   uttering   of   which  Thus,  where,  for  the  purpose  of  show- 
would  be  criminal,  merely  with  an  ing  that  a  sum  of  money  had  been 
intent  of  raising  a  false  idea  of  one's  deposited  by  defendant  as  secretary 
means,  is  not  in  itself  an  uttering,  for  a  society,  he  showed  a  bank  book 
nor,  after  exhibiting  it,  to  deposit  it  with  a  false  entry,  it  was  held  that 
for  safe  keeping:  Rex  v.  Shukard,  the  offense  was  completed:  Reg.  v. 
Rosa  &  Ry.  200.  Moody,  L.  <&  C.  17a 
4  Thurmond  v.  a,  25  Tex.  Ap.  86a  i^P.  v.  Dane,  79  Mich.  861;   P.  v. 
*  n.  a  V.  Carter,  2  Cranch,  C.  C.  24a  S wetland,  77  Mich.  58;  P.  v.  Baker, 
•Reg:  y.  Heywood,  2  C.  <&  K.  852;  100  CaL  188;  U.  a  v.  Brooks,  8  Mao- 
Reg.  V.  Palmer,  Rnss.  &  Ry.  72l  Arthur,  815. 
'  Rex  ▼.  CoUicott^  Russ.  &  Hj.  212.  i>  P.  v.  Dane,  79  Mich.  861;  Perkins 
«a  V.  Hia  11  Masa  186.  v.  P.,  27  Mich*  886. 
•a  y.  Hahn,  88  La.  An.  169;  Rex 
8                                         88 
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forged  paper  as  counsel  is  an  uttering,  and  criminal  if  done 
with  knowledge  of  the  forgery  and  intent  to  defraud.^ 

§  782.  Passing  counterfeit  money. —  The  offense  of  selling 
or  otherwise  disposing  of  false  and  counterfeit  notes  as  de- 
ficribed  by  statute  is  different  from  that  of  uttering  the  same;^ 
and  it  is  immaterial  that  the  buyer  was  deceived  also  by  mis- 
representations as  to  the  genuineness  of  the  money.*  The 
offense  of  passing  or  putting  off  counterfeit  money  consists  in 
putting  it  into  circulation  rather  than  in  the  direct  fraud  in- 
volve<l,  and  is  consummated  by  giving  such  money  to  a  confed- 
erate for  the  purpose  of  uttering.*  So  an  early  English  statute 
made  the  selling  of  counterfeit  coin  at  a  lower  rate  than  its 
denomination  would  import  an  offense.*  Under  the  federal 
statute,  the  passing  of  counterfeit  coin  is  not  a  felony  but  a 
misdemeanor  only.* 

§  783.  What  constitutes  a  passing. —  The  giving  of  coun- 
terfeit money  in  charity  was  not  a  passing  under  the  early  Eng- 
lish statute,  an  attempt  to  defraud  being  essential.^  But  in 
the  United  States  it  has  been  held  that  the  staking  of  counter- 
feit money  at  a  gambling  table  is  an  attempt  to  utter,  and  los- 
ing it  at  play  is  a  passing.^  But  it  is  also  said  that  pledging  a 
counterfeit  note  to  be  redeemed  at  a  future  day  is  not  a  pass- 
ing.*   Passing  to  one's  own  agent  with  intent  to  defraud  the 

1  Chahoon  v.  C,  20  Grat  783.  where  a  bargain  was  made  for  the 
Under  a  statute  punishing  the  show-  sale  of  counterfeit  money,  which 
ing  forth  in  evidence,  it  is  necessary  was  produced  but  complete  transfer 
to  prove  such  showing  forth  to  have  was  prevented,  held,  that  there  was 
been  in  a  judicial  proceeding,  and  it  not  a  **  putting  off:  **  Rex  v.  Wool- 
is  not  necessary  to  allege  in  what  dridge,  1  East,  P.  C.  179. 
proceeding  the  act  was  done:  S.  v.  •In  re  Wilson,  18  Fed.  R.  83. 
Stanton,  1  Ired.  424.  ^  Reg.  v.  Page,  8  C.  &  P.  12a    But 

>Van  Valkenburg  y.  S.,  11  Ohio,  an    indictment    for    uttering    bad 

404.  money  by  "ringing  the  changes" 

*  Leonard  v.  S.,  29  Ohio  St.  408.  was  held  good  without  stating  that 

<  Rex  V.  Palmer,  Ru8&  Sc  Ry.  72.  it  was  uttered  in  payment,  the  words 

And  where  the  defendant  attempted  of  the  statute  being  in  the  disjuno- 

to  make  a  purchase  with  a  counter-  tive,  ''utter  or  tender  in  payment:  ** 

feit  coin,  and  on  being  told  that  the  Rex  v.  Franks,  2  Leach,  644    The 

coin  was  counterfeit  left  both  the  fact  that  the  consideration  for  which 

goods  and  coin,  he  was  held  guilty  the  money  is  paid  is  illegal  will  not 

of  ''putting  it  off:"  Reg.  ▼.  Welch,  prevent  the  act  being  an  uttering: 

2  Den.  7a  Anon.,  1  Cox,  250. 

•Rex  y.  Hedges,  8  a  &  P.  410;  >a  v.  Beeler,  1  Brev.  48a 

Bex  ▼.  Joyce,  Car.  a  L.  184,    But  »  Gentry  v.  &.,  8  Yerg.  46L 
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publio  is  criminal.^  Where,  by  statute,  the  offense  consists  in 
uttering  counterfeit  money  with  intent  to  defraud,  the  crime  is 
sufficiently  proved  by  showing  a  counterfeit  note  to  haye  been 
uttered  as  true.' 

§  784:.  Having  in  possession. —  English  statutes  have  made 
the  having  counterfeit  coin  in  possession  with  intent  to  utter 
criminal.'  Such  an  offense  as  defined  by  statute  is  different 
from  the  crime  of  attempting  to  pass  counterfeit  money  as 
genuine;*  it  is  usually  a  misdemeanor  only.*  The  statutes  de- 
fining the  offense  usually  describe  it  as  consisting  of  the  having 
in  possession  of  current  money.*  The  having  in  possession 
of  several  counterfeit  bank-notes  is  only  one  offense  although 
they  are  of  different  denominations  and  purport  to  be  of  dif- 
ferent banks,  and  although  the  intent  may  be  to  pass  to  dif- 
ferent persons.^ 

§  785.  What  constitutes  possession. — The  possession  may 
be  sufficient  although  the  counterfeit  coin  is  deposited  in  a 
secret  place,  provided  it  is  within  the  knowledge  and  control 
of  the  accused;^  and  even  though  acquired  by  the  accused 
with  the  knowledge  of  the  police  and  immediately  afterwards 
seized  so  that  there  could  not  have  been  any  opportunity  for 
.  making  a  fraudulent  use  thereof.'  If  the  offense  is  described 
by  statute  as  consisting  of  knowingly  having  in  possession 
with  intent  to  pass  some  specified  number  of  pieces  of  counter- 
feit coin,  the  simultaneous  possession  of  that  number  must  be 
shown.**  There  may  be  a  joint  possession  where  two  or  more 
persons  are  acting  in  concert  in  the  having  and  intending  to 
pass;  ^  and  the  possession  may  be  by  an  agent.^ 

1 U.  8.  v.  Morrow,  4  Wash.  C.  0.  Sheltoo,  7  Humph.  80;  Clark  v.  C, 

783;  n.  S.  V.  Hinman,  1  Baldw.  292;  16  R  Moil  206.    It  may,  however,  by 

CL  V.  Starr,  4  AUen,  801.  statute  be  made  criminal  to  have 

s  n.  Sw  ▼.  Marcus,  58  Fed.  U.  784  in  possession  unfinished  forged  bank- 

>  Bex  ▼.  Heath,  Rusa  &  Ry.  184;  bills:  P.  y.  Ah  Sam,  41  CaL  645. 

Rex  ▼.  Stewart,  Russ.  &  Ry.  28a  ^  a  y.  Benham,  7  Conn.  414. 

«Beyington  v.  S.,  2  Ohio  St  161.  >a  y.  Washburn,  11  la.  245. 

»U.  a  V.  Wright,  2  Cranch,  C.  0.  •?.  v.  McDonnell.  80  CaL  285. 

68;  Perdue  y.   a,   2   Humph.    494;  lo  a  y.  Pepper,  11  la.  847;  Edwards 

QuJgley  y.  P.,  8   lU.  801;    Rex  y.  y.  C,  19  Pick.  124;  a  y.  Bonney,  84 

FuUer,  Rusa  &  Ry.  80a    See  Rex  y.  Me.  228;  Scott  y.  C,  14  Grat  687. 

Parker,  1  Leach,  41.  "  Reg.  y.  Rogers,  2  Moody,  85. 

•ay.  Keneston,  59  N.  H.  86;  a  y.  ^^  Reg.  y.  WiUiams,  Car.  &  M.  259. 
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§  786.  Possession  with  Intent.— The  possession  of  ooonter- 
feit  money  is  criminal  only  as  coupled  with  some  unlawful  in- 
tent, and  sach  intent  must  be  established  to  make  a  prima  fade 
case.*  There  are  two  classes  of  criminal  possession  as  defined 
by  statute,  the  one  consisting  in  the  having  possession  with 
latent  to  pass  for  the  purpose  of  perpetrating  a  fraud,  the 
other  in  having  possession  with  intent  to  put  into  circulation, 
although  no  fraud  upon  the  person  to  whom  the  counterfeit  is 
passed  is  intended.  The  latter  covers  the  case  of  those  who 
deal  in  counterfeit  money.'  In  the  first  class  it  is  necessary  to 
show  that  the  intention  was  to  pass  the  counterfeit  as  gennine 
or  true.*  But  if  tbe  offense  is  made  to  consist  simply  in  hav- 
ing in  possession  with  intent  to  pass,  the  fraudulent  purpose  as 
to  the  one  to  whom  the  counterfeit  is  to  be  passed  is  immate- 
rial.* It  is  not  necessary  that  the  intention  be  to  pass  within 
the  state ;  at  least  this  is  true  as  to  bills  of  a  bank  situated 
within  the  state,  as  the  passing  of  counterfeits  of  its  bills  any- 
where would  tend  to  defraud  it.*  Continued  possession  of 
counterfeit  money  may  be  shown  as  tending  to  prove  guilty 
knowledge;*  and,  in  general,  the  intent  may  be  inferred  from 
the  circumstances  of  the  possession.'  So  evidence  of  a  fraadn- 
lent  sale  is  competent  to  support  a  charge  of  fraudulent  pos- 
session.* Whether  it  is  necessary  to  allege  the  criminal  inten- 
tion in  sach  cases  will  depend  on  statute.* 

§787.  Bepresentation  of  geniilueuess. —  The  offense  of  ut- 
tering involves  a  representation  of  the  genaineness  of  the  in- 

1  Brown  t.  P.,  9  lU.  48D;  Fergua  v.  v,  Jarrui,  Dean.  SSS;  Bex  v.  Fuller, 

8..  6  Yerg.  84S;  Owen  v.  a,  S  Saeed,  Rusb.  &  Ry.  808. 

4»a  *  U.  a  V.  Biubusch,  1  UoCnuT,  43. 

*Beviiigtoii  V.  S.,  S  Ohio  St.  161;  It  is  not  neoessoiy  to  prove  tbe  pur- 

F.  T.  Stewart,  4  Hioh,  655.  poae  of  tbe  poaseesion  if  It  appi^ars 

*F.  V.  Stewart,  4  Mich.  656;  Oabe  that  defendant  knowinglf  had  the 

▼.  S.,  6  Ark,  619.  oounterfeit    in   poeaession  and   ae- 

•  Hopkins  V.  C  8  Met  460, 164;  C  oretlj  kept  it:  Basser  t.  a,  18  Ohio, 

V.  Davis,  11  Orsr,  4;  Wilkiiison  v.  a,  45SL 

10  Ind.  873,  >Sizemore  v.  S.,  8  Head,  36.    The 

*C.  T.  Cone,  3  Man.  133;  Spenoe  Indictment  may  follow  the  language 

V.  a,  8  BUokt  361;  Clark  v.  C,  16  of  the  statute  and  need  not  describe 

B.  Mon.  306.  tbe  elements  of  tbe  crime  of  ooun- 

■  Harrison's  Case,  2  Lewin,  Ua  terfeiting:  Long  t.  a,  10  Tex.  Ap, 

^a  T.  Vincent^  91  Mo.  663;  Beg.  186, 
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strament,  and  without  that  the  offense  is  not  committed,  bnfe 
the  representation  may  be  implied  from  the  circumstances.* 

§  788.  The  intent. — There  must  be  an  intent  to  defraud  by 
the  deceit  and  falsity  exercised  in  making  the  instrument  ap- 
j)ear  genuine.*  It  is  not  necessary,  however,  that  the  intent 
be  to  defraud  any  particular  person  or  corporation,  and  there- 
fore the  name  of  the  person  intended  to  be  defrauded  need  not 
be  alleged.'  To  exhibit  an  engraving  of  a  forged  note  as  a 
pattern  or  specimen  of  skill  is  not  criminal.^  So  the  accused 
may  show  that  he  received  the  counterfeit  accidentally  and  in 
the  usual  course  of  business.'  But  as  in  other  cases  where  crim- 
inal intent  is  necessary  the  intent  may  be  inferred  from  the 
act.*  There  may  be  a  joint  uttering  by  which  wrongful  act 
and  intent  are  combined  so  as  to  constitute  the  offense.^ 

i&  ▼.  Calkins,  73  la.  128;   a  v.  603;  Harrison  ▼.  a,  86  Ala.  24a  But 

Sherwood*  90  la.  650;  Folden  y.  a,  if  the  name  of  the  person  intended 

13  Nehi  828;  Smith  v.  a,  20  Neb.  284.  to  be  defrauded  is  aUeged  it  must  be 

Where  a  party  executing  a  deed  proven:  S.  v.  Newland,  7  la.  242. 

pretended  to  get  his  wife's  signature  And  in  such  case  if  a  corporation  is 

thereto^  but  in  fact  procured   his  named  as  the  person  intended  to  be 

wife's  name  to   be   signed  by  his  defrauded,  proof  of  the  existence  of 

daughter,  having  the  same  name  as  such  corporation  is  necessary;  but 

his  wife,  and  delivered  the  instru-  that  fact  may  be  shown  by  reputa- 

mentto  the  mortgagee,  he  was  held  tion:  a  v.  Newland,  7  la.  242;  a  v. 

guilty  of  uttering  a  forged  instru-  Barrett»  8  la.  636.    In  an  old  case  it 

ment:  a  v.  Farrell,  82  la.  653.  was  said  that  in  an  indictment  for 

'U.  a  V.  King,  6  McLean,  208;  putting  off  counterfeit  money  the 

Reg.  V.  Bradford,  2  F.  &  F.  850.  Thus,  names  of  the  persons  to  whom  it  was 

where  the  forged  instrument  was  put  off  should  be  set' out:  Anon.,  1 

presented  to  one  who  was  acting  in  East,  P.  C.  180.    And  it  seems  that 

collusion  with  reference  to  the  for-  under  some  statutory  provisions  it 

gery  in  order  that  it  might  be  pro-  is  still  necessary  to  allege  the  name 

tested,  the  act  was  held  not  to  be  of  the  persons  intended  to  be  de- 

oriminal;  and  it  was  further  held  frauded:  Goodson  v.  S.,  20  Fla.  611; 

that  if  the  protest  and  notice  were  Buckley  v.  a,  2  Greene  (la.),  162. 

only  intended  to  induce  the  indorser  (But  the  later  Iowa  cases  are  contr<u 

whose  name  was  forged  to  cover  up  See  above  in  this  note.) 

the  maker's  guilt,  no  offense  was  ^  Rex  v.  Harris,  7  C.  &  P.  428. 

committed:  S.  v.  Redstrake,  89  N.  J.  ^U.  a  v.  Kenneally,  5  Biss.  122. 

d65b    So  where  a  forged  diploma  was  *  Rex  v.  Shepherd,  2  East,  P.  C.  067; 

exhibited  to  the  public,  it  was  held  Reg.  v.  Hill,  8  C.  &  P.  274. 

that  there  was  no  crime  in  such  ex-  ^  Rex  v.  Harris,  7  C.  &  P.  416;  Reg. 

hibition:  Reg:  v.  Hodgson,  Dears.  Sc  v.  Yanderstein,  10  Cox,  146;  Rex  v. 

K  a  Else,  Rnsa  &  Ry.  142;  Reg.  v.  Ger- 

*a  V.  Gallendine,  8  la.  288;  a  v.  rish,  2  11  &  Rob.  219;  Rex  v.  Sker- 

Barrett»  8  Lk  636;  Gentry  v.  S.,  6  Ga.  ritt,  2  C.  &  P.  427;  Reg.  v.  Hurse,  2 
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§  789.  Guilty  knowledge. —  As  an  element  in  the  wrongful 
intent  knowledge  of  the  falsity  of  the  instrument  is  necessary, 
and  must  be  alleged  and  proven;^  and  the  question  whether 
such  knowledge  existed  is  necessarily  one  for  the  jury.'  As 
proving  guilty  knowledge,  the  possession  or  uttering  of  other 
counterfeit  coin  may  be  shown.' 

Y.  Peooedure. 

§  790.  Jurisdiction  of  state  and  United  States.— The  of- 
fenses relating  to  the  coin  were,  before  the  organization  of  the 
federal  government,  punishable  by  the  states,  and  the  author- 
ity of  the  states  in  the  matter  continues  unless  taken  away  by 
the  constitution  of  the  United  States  and  the  statutes  passed 
in  pursuance  thereof.*  The  constitution  confers  upon  congress 
the  power  "  to  provide  for  the  punishment  of  counterfeiting 
the  securities  and  current  coin  of  the  United  States;"' and 
under  this  authority  statutes  have  been  passed  from  time  to 
time  by  congress.  While  congress  may  undoubtedly,  in  the 
legislation  upon  any  subject  confided  to  it,  make  its  statutes 
exclusive  of  state  regulations  on  the  same  subject,  yet  in  its 
statutes  relating  to  crimes  it  does  not  attempt  to  do  so,  but  has 
sj^ecially  enacted  that  such  provisions  shall  not  be  held  to  take 
away  or  impair  the  jurisdiction  of  the  courts  of  the  several 
states  under  the  laws  thereof.*    And  although  in  another  sec- 

M.  &  Rob.  860.    But  to  render  two  defendant  uttered  with  knowledge: 

or  more  liable  for  the  same  act  of  S.  v.  Williams,  139  Ind.  43. 

uttering,  it  must  appear  that  they  *  Parker  v.  P.,  97  111.  82;  Carver  v. 

were  so  near  each  other  as  that  each  P.,  89  Mich.  786;  Reg.  v.  Byrne,  6 

could  assist  in  the  act:  Reg.  v.  Jones,  Cox,  475. 

9C.  &P.  761;  Rex  v.  Manners,  7  C.  »U.  S.  v.  Burns,  5  McLean,  28; 

&  P.  801;  Rex  v.  Scares,  Russ.  &  Ry.  U.  S.  v.  King,  5  McLean,  208;  Reg. 

25;  Reg.  v.  West,  2  Cox,  237.  v.  Forster,  Deara  456.    But  where 

lU.  S.  V.  Carll,  105  U.  S.  611;  P.  v.  the  offense  charged  was  uttering  a 

Mitchell,  93  Cal.  590;  P.  v.  Smith,  103  counterfeit  coin  after    a  previous 

Cal.  503;  S.  v.  Williams,  66  la.  573;  conviction,  it  was  held  that  the  pre- 

S.  V.  Morton,  8  Wis.  352;  Wash  v.  C,  vious  conviction  could  not  be  put  in 

16  Grat  530;  Gates  v.  S.,  71  Miss,  evidence  for  the  purpose  of  proving 

874;  Elsey  v.  S.,  47  Ark.  572;  Powers  guilty  knowledge:  Reg.  v.  Goodwin, 

V.  S..  87  Ind.  97;  S.  v.  Nicholson,  14  10  Cox,  534 

La.  An.  785;  Reg.  v.  Jones,  9  C.  &  P.  *  C.  v.  Fuller,  8  Met  818, 

761;  Reg.  v.  Page,  9  C.  &  P.  756.    To  »U.  S.  Const,  art  1,  §  a 

charge  with  "  knowingly  uttering  "  «  R.  S.,  §  5328. 
is  not  enough;  it  must  appear  that 
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tion  it  is  provided  that  the  jurisdiction  of  the  courts  of  the 
United  States  shall  be  exclusive  with  reference  to  all  crimes 
and  offenses  cognizable  under  the  authority  of  the  United 
States,^  this  provision  must  be  taken  in  conjunction  with  the 
other,  and  as  not  negativing  the  exception  there  made.  It  has 
according!}'  been  held  in  the  federal  courts  and  in  the  courts  of 
many  of  the  states  that  the  counterfeiting  even  of  United 
States  coin  or  notes,  and  the  uttering  of  such  counterfeits,  are 
punishable  under  state  statutes  as  offenses  in  the  nature  of  a 
fraud,  although  they  are  also  punishable  under  the  federal  stat- 
utes.* This  doctrine  has  not  gone  entirely  unquestioned,  but 
the  cases  to  the  contrary  are  few.'  The  general  reservation 
to  the  states  of  the  jurisdiction  above  referred  to  does  not  apply, 
however,  to  the  punishment  of  offenses  in  connection  with  the 
national  banks  other  than  the  counterfeiting  of  their  bills,  such, 
for  instance,  as  embezzlement  and  the  like;  and  in  these  cases 
it  is  held  that  the  punishment  provided  by  the  federal  statutes 
is  exclusive  of  any  power  to  punish  by  the  states.*  But  where 
an  offense  under  the  national  banking  act  is  committed  by  for- 
gery, the  forgery  is  punishable  under  the  state  law.*  Under 
the  power  to  regulate  commerce  and  to  coin  money,  as  well  as 
that  of  punishing  the  offenses  against  the  law  of  nations,  con- 
gress may  punish  the  counterfeiting  of  foreign  coin.*  But  this 
authority  does  not  exclude  that  of  the  states  in  the  same  mat- 

1 R  S.,  §  711.  the  laws  of  the  state,  the  jurisdiction 

2  Fox  V.  S..  5  How.  410,  482;  C.  v.  of  the  state  courts  to  punish  it  is 

Fuller,  8  Met.  313;  Dashing  v.  a,  78  not  precluded:  Hoke  v.  P.,  122  III 

Ind.  357;  P.  v.  McDouneU,  80  CaL  285;  511 ;  C.  v.  Luberg,  94  Pa.  St  85. 

S.  V.  McPherson,  9  la.  53;  Jett  v.  C,  »Mattison  v.  S.,  3  Ma  421;  a  v. 

18  Grat  933;  S.  v.  Pitman,  1  Brev.  Brown,20reg.221;  Ex  parte  Hough- 

32;  a  V.  Antonio,  3  Brev.  562;  a  v.  ton,  7  Fed.  R.  657. 

Tutt,  2   Bailey,   44;  Chess  v.  a,  1  *C.  v.  Felton,  101  Masa  204;  C.  v. 

Blackf.  198;  Sizemore  v.  a,  3  Head,  Tenney,  97  Mass.  50;  a  v.  Tuller,  34 

26;  In  re  Truman,  44  Ma  181;  Mar-  Conn.  280;  Hoke  v.  P.,  122  111.  511; 

tin  V.  a,  18  Tex.  Ap.  224;  Ex  parte  P.  v.  Fonda,  62  Mich.  401. 

Geisler,  50  Fed.  R.  411.    The  same  ^a  v.  Cross,  101  N.  C.  770.    The 

principle  is  applicable  to  having  in  forgery  of  a  promissory  note  made 

possession  instruments  used  in  coun-  payable  at  a  national  bank  is  not  a 

terfeiting  coin:  P.  v.  White,  34  Cal.  crime   against  the   United  States: 

183;  a  V.  Brown,  2  Oreg.  221.    So,  if  Cross  v.  North  Carolina,  132  U.  a 

the  act,  while  it  may  constitute  a  131. 

crime  under  the  laws  of  the  United  « U.  S.  v.  Marigold,  9  How.  560; 

States,  is  also  a  distinct  offense  under  U.  S.  v.  White,  27  Fed.  R.  200. 
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ter.^  It  seems  that  one  state  has  no  authority  to  panish  the 
offense  of  coanterfeiting  committed  in  another  state.*  But,  on 
the  other  hand,  it  has  been  held  that  the  offense  of  forging  in 
another  state  titles  to  lands  to  be  used  for  the  purpose  of  com- 
mitting a  fraud  within  the  state  of  the  jurisdiction  is  punish- 
able in  the  latter.'  As  the  essence  of  the  crime  of  forgery  is 
the  fraudulent  intent,  the  crime  may  be  considered  as  com- 
mitted where  the  false  making  or  alteration  is  effected ;  it  is 
immaterial  that  the  property  to  be  affected  is  in  another  stated 

§  791.  Venue. —  The  crime  of  forgery  may  be  punished  in 
the  county  in  which  the  forged  instrument  is  uttered  and  pub- 
lished.* So  there  may  be  an  uttering  and  publishing  through 
the  hands  of  an  innocent  agent,  so  as  to  constitute  the  offense 
where  the  agent  acts,  although  the  principal  is  in  another 
county.*  Under  some  statutes  it  has  been  held  that  putting  a 
letter  containing  a  forged  instrument  into  the  mail  is  an  utter- 
ing where  the  letter  is  mailed,  and  the  postmark  is  evidence 
thereof;^  but  it  is  not  an  uttering  in  the  county  of  the  person 
to  whom  it  is  addressed.*  Under  other  statutes  it  is  properly 
held  that  the  uttering  with  intent  to  defraud  is  committed 
where  the  letter  is  received  through  the  mail,*  and  not,  even 
partially,  in  the  county  where  the  letter  is  mailed.^*  Possession 
or  uttering  is  evidence  of  the  conmiission  of  the  crime  of  for- 
gery in  the  same  county." 

§  792.  Indictment. —  The  indictment  should  describe  the  in- 
strument, the  act  of  defendant  which  is  complained  of  with 
reference  thereto,  and  the  fraudulent  intent  with  which  it  was 
done." 

^Sattony.  a,  9  Ohio,  188;  B.  ▼.  An*  loa  y.  Hudson,  18  Mont  lia 

tonio,  8  Brey.  563.  u  S.  y.  Gullette,  121  Ma  447;  Bland 

a  a  y.  Knight,  1  Taylor,  65,  y.  P.,  4  IlL  864;  a  y.  Thompson,  19 

> Hanks  y.  a,  18  Tex.  Ap.  289.  la.  299;  a  y.  Blanchard,  74  la.  628; 

*P.  y.  Flanders,  18  Johna  164.  a  y.  Poindexter,  23  W.  Va.  805;  a  y. 

^McGuire  y.  a,  87  Ala.  161;  Mason  Morgan,  2  Dey.  &  R  848;  Johnson  y. 

▼.  a,  82  Tex.  Ap.  95.  a,  85  Ala.  870;  U.  a  y.  Britton,  3 

•  Bishop  y.  a,  80  Ala.  84;  a  y.  HiU,  Mason,  464;  Rex  y.  Pirn,  Rosa  &  Ry. 

11  Masa  18a  425.  Contra,  C.  y.  Parmenter,  5  Pick. 

'^  Perkins'  Case,  2  Lewin,  150.  279. 

•U.  a  y.  Plyrapton,  4  Cranch,  G  a  "P.  y.  Wright,  9  Wend.  198;  a  y. 

809;  n.  a  y.  Wright,  2  Cranoh,  C.  a  Stuart,  61  la.  208;  Hughes  y.  G.,  89 

296.  Ky.  227;  Smith  y.  a,  29  F1&  408; 

*P.  y.  Rathbun,  21  Wend.  509.  U.  a  y.  Moore,  60  Fed.  R.  78a 
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§  793.  Description  of  Instrument. —  Some  term  descriptive- 
of  the  general  class  of  instruments  subject  to  forgery  to  which 
the  instrument  in  question  belongs  is  common,  and  should  be 
such  as  to  indicate  that  the  instrument  is  of  that  class.  Thus^ 
where  the  forgery  of  bank-bills  is  not  provided  for,  the  instru- 
ment, though  a  bank-bill,  should  be  described  as  a  promissory 
note  to  bring  it  within  that  description  of  the  statute,  and  such 
a  description  will  not  constitute  a  variance.^  But  if  the  stat- 
ute describes  the  two  classes  of  instruments  in  the  alternative, 
the  distinction  must  be  preserved  in  the  indictment  and  the 
instrument  accurately  described  in  accordance  therewith.*  In 
general  the  description  must  be  accurate,  as  will  hereafter  ap- 
pear.* If  the  signature  is  forged,  the  instrument  should  not  be 
described  as  one  "  signed  by  "  the  person  whose  name  it  bears^ 
but  "  purporting  to  be  signed  "  by  such  person.*  If  the  indict- 
ment is  for  forging  an  instrument  purporting  to  be  the  act  of 
a  firm,  it  should  allege  the  partnership,  and  state  the  name  of 
each  member,  or  that  the  same  is  unknown.^  It  is  not  neces- 
sary to  allege  the  money  value  of  the  instrument  forged.*  The- 
same  rules  which  are  applicable  to  the  description  of  an  instru- 
ment in  case  of  forgery  are  applicable  also  to  a  charge  of  pass- 
ing a  forged  instrument.^    But  the  contrary  has  been  held  on 

*  CL  T.  Woods,  10  Gray,  477.  A  gen-  stead  of  "a  certain  jMiper  writings 

nine  instrument  with  a  forged  in-  purporting  to  be  a  bond: "  S.  ▼.  Mo- 

doraement  should  not  be  described  Gardiner,  1  Ired.  27. 

as  a  false  and  forged  instrument:  '  See  infra,  §  7d8. 

U.  a  ▼.  Albert  45  Fed.  R  652.  *  Rex  v.  Carter,  2  East,  P.  C.  WS.  An 

*GL  T.  Dole,  2  Allen,  165;   &  ▼.  indictment  charging  the  forging  and 

Ward,  6  N.  H.  529.    Where  the  stat-  counterfeiting  of  a  certain   paper 

nte   enumerated   both   bonds   and  writing  was  held  good:  DufBn  ▼.. 

writings  obligatory,  it  was  held  that  P.,  107  DL  lia 

a  description  of  the  instrument  as  a  *  Labbaite  v.  S.,  6  Tex.  Ap.  483. 

bond  and  writing  obligatory  was  not  But  where  the  instrument  purports 

fatal,  a  part  of  the  description  being  to  have  been  executed  by  an  agent 

superfluous:  Rexy.  Dunnett>  2  East»  in  the  name  of  the  principal,  the  in- 

P.  G.  085.   So  an  indictment  may  de-  dictment  need  not  avier  the  agent'a 

scribe  the  instrument  as  a  warrant  authority:  Cross  y.  P.,  47  IlL  152. 

and  order  where  the  statute  men-  ^  Chidester  v.  S.,  25  Ohio  St  433. 

tions  a  warrant  or  order:  S.  y.  Jones^  ^  P.  y.  Wright,  9  Wend.  198 ;  equally 

1  McMulL  236;  Sw  v.  HoUey,  1  Brev.  so  where  the  charge  is  of  having  ia 

85.    It  is  not  error  to  describe  the  possession:    S.  v.  Callendine,  8  Ia» 

instrument  as  ''a  certain  bond"  in-  288;  Jones  v.  S.,  11  Ind.  357. 

41 


§  794.]  OFFENSES   AGAINST  PEOPKBTY.  [PaBT  VII. 

the  theory  that  the  uttering  and  publishing  is  a  distinot  offense 
from  the  forgery  itself.^ 

§  794.  Setting  out  the  instrument. —  As  a  general  proposi- 
tion the  instrument  must  be  set  forth  in  the  indictment.'  This 
is  called  setting  it  forth  by  its  tenor,  and  is  essential  unless 
some  good  reason  be  given  for  not  doing  so,  such  as  that  the 
instrument  is  lost  or  in  the  hands  of  defendant  or  otherwise 
not  obtainable.'  This  general  rule  is  applicable  in  case  of 
passing  or  having  in  possession  as  well  as  in  forgery.*  Even 
where  there  is  an  excuse  for  not  setting  out  the  instrument  by  • 
its  tenor  there  must  be  some  description  which  will  reasonably 
identify  it.*  But  such  description  need  not  be  proved  with  the 
same  accuracy  as  is  required  where  the  instrument  is  set  out 
by  its  tenor.*  No  particular  form  of  words  need  be  used  in 
setting  forth  the  instrument;^  it  is  sufficient  to  use  the  expres- 
sion, "the  tenor  of  which  is  as  follows;'"  but  to  say  that  the 
instrument  is  of  the  "purport  and  effect  following"  is  not 
sufficient,  even  though  a  copy  be  correctly  set  out.*  It  is  not 
proper,  however,  to  incorporate  the  instrument  into  the  indict- 
ment by  sewing  or  pasting  it  upon  the  paper.^'*  Where  the 
offense  charged  is  the  alteration  of  a  public  book  of  record,  it 

1 C.  V.  Ross,  2  Mass.  873.  *  S.  v.  Callendine,  8  la.  288;  Jones 

2  a  V.  Atkins,  5  Blackf.  458;  Mo-  v.  S.,  11  Ind.  857;  McMiUen  v.  a, 

Millen  v.  S.,  5  Ohio.  208 ;  a  v.  Johnson,  5  Ohio,  269. 

^  la.  407;  a  v.  Dowden,  2  Dev.  443;  »Birdg   v.    a,  81  Ind.  88;    a  v. 

Dana  v.  a,  2  Ohio  St.  91;  a  v.  Hou-  Briggs,  84  Vt  501;  Roberts  v.  a,  73 

«ea],  2  Brev.  219;  a  v.  Jones,  1  Mo  Miss.  110;  a  v.  Stephen,  45  La.  An. 

MuU,  236;  Croxdale  v.  State,  1  Head,  702. 

139;  a  V.  Parker,  1  D.  Chip.  298;  S.  v.  •  C.  v.  Parmenter,  5  Pick.  279;  P.. 

T witty,  2  Hawks,  248;  S.  v.  Harris,  v.  Badgley,  16  Wend.  53;  Rex  v.  May, 

6  Ired.  287;  Stephens  v.  S.,  Wright,  1  DougL  193. 

73;  Thomas  v.  S.,  18  Tex.  Ap.  213;  'S.  v.  Johnson,  26  la.  407. 

Smith  V.  a,  18  Tex.  Ap.  399.  « Swain  v.  P.,  5  111.  178;  Rex  v. 

s  P.  V.  Kingsley,  2  Cow.  523;  P.  v.  Powell,  2  East,  P.  C.  976. 
Badgley,  16  Wend.  53;  C.  v.  Hough-  »S.  v.  Bonney,  84  Me.  883;  8.  v. 
ton,  8  Mass.  107;  S.  v.  Gustin,  5  N.  J.  Witham,  47  Me.  165;  Dana  v.  a,  2 
857;   a   V.  Callalian,  134  Ind.  864;  Ohio  St  91.    But  under  a  statute 
Munson  v.  S.,  79  Ind.  541;  Armitage  making  technical  errors  immaterial, 
V.  a,  13  Ind.  441;  XJ.  S.  v.  Howell,  64  such  a  form  of  introducing  the  in- 
Fed.  R  110.   In  setting  out  a  receipt  strument  was  held  sufficient:  a  ▼. 
"by  its  tenor  it  is  not  necessary  to  Johnson,  26  la.  407. 
copy  a  bill  of  particulars  to  which  ^°  U.  a  v.  Fisler,  4  Biss,  69;  Rex  t. 
it  refers:   Rex  v.  Testick,  2  Ea3t»  Harris,  7  C.  &  P.  429. 
P.  C.  925. 
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is  sufficient  to  describe  the  book  by  its  usual  name  and  allege 
where  it  is  kept  in  its  general  use,  so  that  it  may  be  clearly 
identified.^  The  question  of  setting  out  the  instrument  by  its 
tenor  is  entirely  different  from  the  question  as  to  proof.  Even 
though  the  instrument  is  destroyed  or  cannot  be  produced  in 
evidence,  it  is  proper  to  set  it  out  by  its  tenor,  if  that  be  prac- 
ticable.^ Where  the  act  charged  is  the  alteration  of  an  instru- 
ment, the  prosecution  may  set  out  the  instrument  exactly  as 
altered,  or  set  it  out  as  originally  made  and  describe  the  alter- 
ation.' 

§  795.  Foreign  language ;  translation. —  If  the  instrument 
is  in  a  foreign  language,  it  is  not  necessary  to  set  it  forth  in 
such  language,  but  the  setting  forth  of  the  translation  will  be 
sufficient;^  or  both  the  original  and  the  translation  may  be  set 
out.* 

§  796.  Purport. —  Where  it  is  impracticable  to  set  out  the 
instrument  in  hcBC  verba^  its  purport  should  be  alleged  so  that 
the  court  may  see  that  it  is  an  instrument  the  false  making  of 
which  will  constitute  a  crime.*  And  so  if  the  instrument  set 
out  does  not  on  its  face  show  that  it  is  one  of  the  instruments 
the  false  making  or  passing  of  which  will  be  criminal,  its  pur- 
port must  be  explained  so  as  to  show  that  the  oil ense  has  been 
committed.^  But  it  is  unnecessary  to  give  the  purport  if  the 
instrument,  as  set  out  with  the  names  of  the  parties  to  it,  shows 
upon  its  face  that  it  is  an  instrument  the  false  making  of  which 
is  forgery.®  It  is  immaterial  what  name  is  given  to  the  instru- 
ment in  the  indictment,  if  its  proper  name  and  description  ap- 

1 S.  V.  GranviUe,  45  Ohio  St  264.  «WaUace  v.  P.,  27  IlL  45;  a  v. 

2  a  V.  Potts,  9  N.  J.  26;  a  v.  Gus-  Horan,  64  N.  a  548. 

tin,  5  N.  J.  857.  7C.  v.  Ray,  3  Gray,  441;  Henry  v. 

»a  V.  Robinson,  16  K-  J.  507;  a  v.  a,  35  Ohio  St  128;  Carberry  v.  S.,  11 

Bryant.  17  N.  a  323;  Hawkins  v.  a,  Ohio  St.  410;  S.  v.  Cook,  53  Ind.  574; 

28  Fla.  363;    2  East,  P.   a  »79;  8  Fomby  v.  S.,  87  Ala  36;  King  v.  S., 

Chitty,  Cr.  L.  469.  27  Tex.  Ap.  567. 

4  P.  V.  Ah  Woo,  28  CaL  205.  ^C.  v.  Castles,  9  Gray,  128;  P.  v. 

^Duffin  V.  P.,  107  IlL  113;  Rex  ▼.  Clements,  26  N.  Y.  193;  S.  v.  Bibb,  68 

Szudurskie,  1  Moody,  429;  Rex  v.  Mo.  2S6;  S.  v.  Fenly,  18  Ma  445;  P. 

Goldstein,  Ross.  &  Ry.  473.    But  if  v.  Todd,  77  CaL  464;  P.  v.  Tomlin- 

the  translation  is  defective  the  in-  son,  35  CaL  503;  Cross  v.  P.,  47  IlL 

dictment  will  be  insufficient:  Rex  v.  152;  Smith  v.  a,  29  Fla.  408;  a  v. 

Harris,  7  C.  &  P.  429;  Rex  v.  War-  Covington,  94  N.  C.  913;  Morris  v.  a, 

shaner,  1  Moody,  46a  17  Tex.  Ap.  660. 
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pear  from  the  instrument  as  set  out.^  Bat  a  variance  between 
the  purport  and  the  tenor  of  the  instrument  will  be  fatal.'  As 
some  description  is  necessary,  that  portion  of  the  purporting 
clause  which  is  inconsistent  with  the  tenor  cannot  be  rejected 
as  surplusage.'  It  is  not  a  variance,  however,  to  charge  the 
forging  of  the  name  of  one  person  to  an  instrument  which  pur- 
ports to  be  signed  by  two.* 

§  797.  Immaterial  matters. —  Even  when  it  is  necessary  to 
set  out  the  instrument  by  its  tenor,  it  is  only  necessary  to  set 
out  that  part  of  it  which  forms  the  contract  on  which  the  for- 
gery is  based;  thus,  if  the  forged  instrument  purports  to  be  a 
promissory  note,  the  indorsement  thereon,  being  in  itself  a  sep- 
arate contract  and  not  a  part  of  the  note,  need  not  be  set  out.^ 
For  the  same  reason  it  is  unnecessary  to  set  out  any  figures, 
words,  or  devices  in  the  margin  of  the  instrument  which  do  not 
constitute  an  essential  part  thereof.*    So  the  omission  of  the 

1 S.  y.  Crawford,  13  La.  An.  800;  Met.  50.     If  the  indorsement  con- 

n.  S.  y.  Trout,  4  Biss.  105;  IJ.  S.  v.  stitutes  a  part  of  the  forgery,  the 

Wniiams,  4  Biss.  802;  XJ.  S.  v.  Mar-  indictment  should  so  allege  and  the 

ens.  58  Fed.  R.  784;  XJ.  S.  t.  Bennett^  indorsement  must  then  be  set  out: 

17  Blatch.  357.  8.  ▼.  Handy,  20  Me.  81.    Variance  as 

'C.  y.  Bay,  3  Gray,  441;  C.  y.  Law-  to  residence  of  drawee  of  a  forged 

less,  101  Ma8&  82;  S.  y.  Handy,  20  bm  is  immaterial:  Trask  y.  P.,  151 

Me.  81;  a  y.  Shawley,  5  Hayw.  256;  IlL  52a 

Roberts  y.  S.,  2  Tex.  Ap.  4;  West-  'C.  v.  Bailey,  1  Mass.  62;  a  t. 

brook  V.  a,  28  Tex.  Ap.  401;  Rex  y.  Henry,  118  Mass.  460;  &.  y.  Carr,  5 

Oillchrist,  2  East,  P.  C.  982;  Rex  y.  N.  H.  867;  S.  y.  Robinson,  16  N.  J. 

Jones,  2  East,  P.  C.  883;  Rex  y.  Read-  507;  &,  y.  Flye,  26  Me.  812;  Langdale 

ing,  1  East,  180,  n.    But  under  a  stat-  y.  P.,  100  111.  263;  Buckland  y.  C,  8 

ute  making  any  yariance  immaterial  Leigh,  732;  Smith  y.  S.,  29  Fla.  408; 

which  does  not  affect  the  substantial  Burke  y.  a,  24  Tex.  Ap.  826.    Thus, 

rights  of  the  defendant,  a  discrep-  it  is  not  necessary  to  set  out  the 

ancy  between  the  tenor  and  the  pur-  number  of  a  check:  Cross  y.  P.,  47 

porting  clause  will  not  yitiate  the  111.  152;  C.  y.  Bailey,  1  Mass.  62:  or 

indictment:  Myers  y.  S.,  101  Iud.379.  the  figures  cut  in  a  draft:  White  y. 

»  C.  y.  Ray,  3  Gray,  441.  T.,  1  Wash.  279;  nor  a  notice  required 

<S.  y.  Flora,  109  Ma  293;  Fogg  y.  to  be  printed  on  the  instrument,  but 

a,  9  Yerg.  392.  no  part  of  it:  XJ.  &  y.  Marcus,  53 

•Miller  y.  P.,  52  N.  Y.  304;  C.  y.  Fed.  R.  784.    It  is  not  necessary  to 

Ward,  2  Mass.  397;  S.  y.  Yerger,  86  exhibit  the  seal  of  the  treasury  in 

Mo.  33;  S.  y.  Jackson,  90  Mo.  156;  an  indictment  for  counterfeiting  a 

Perkins  y.  C,  7  Grat  651;  Labbaite  treasury  note:  XJ.  S.  y.  Bennett^  17 

y.  S.,  6  Tex.  Ap.  257;  Hennessey  y.  Blatch.  357.     But  the  omission  of  a 

S.,  23  Tex.  Ap.  340.    If  the  indorse-  part  of  the  date  is  fatal :  Cy.Steyens, 

ment  is  forged  it  is  to  be  set  out  as  1  Mass.  203.     The  omission  of  the 

a  distinct  contract:  G.  y.  Adams,  7  name  of  the  state  in  the  margin  of 
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proper  revenue  stamp  has  been  held  immaterial,  although  such 
stamp  might  be  essential  to  authorize  the  introduction  of  the 
original  in  evidence.^ 

§  798.  Tariance. —  As  a  general  proposition  the  evidence  as 
to  the  nature  of  the  instrument,  whether  it  be  the  original  itself 
or  secondary  evidence  with  reference  thereto,  must  correspond 
with  the  description  of  the  instrument  in  the  indictment,  and 
a  variance  will  be  fatal.*  And  this  rule  is  applicable  even 
where  immaterial  matter  is  included  in  the  description  or  the 
copy  of  the  instrument  as  set  out.'  This  strict  rule  requires 
the  proof  to  correspond  with  the  instrument  as  set  out  by  its 
tenor,  even  to  the  spelling  of  words  and  the  initials  of  the 
names  of  the  parties,^  and  is  especially  applicable  to  any  vari- 
ance in  the  amount  stated.*  But  a  mere  misspelling  of  a  word 
which  does  not  make  it  another  word  is,  by  the  weight  of  au- 
thority, immaterial.*  And  where  the  forged  instrument  is  in 
such  clumsy  and  unintelligible  chirography  as  to  be  diflScult  to 
decipher,  a  doubtful  variance  even  in  the  name  will  not  be  f ataU 
It  was  so  held  also  where  there  was  an  error  in  giving  the  abbre- 
viations of  certain  Latin  words  on  the  seal  affixed  to  the  instru- 
ment which  the  pleader  had  attempted  to  set  out.*  It  does  not 
constitute  a  variance  that  the  allegation  is  of  the  forgery  of  a 
note  with  two  signatures,  while  the  proof  shows  the  forgery 
of  one  signature  only.* 

a  bank-note  is  a  material  variance:  ^  Brown  ▼.  P.,  66  DL  844;  S.  v. 

a  y.  Wilson.  2  Gray,  70.  Pease,  74  Ind.  268;  a  v.  Smith,  81 

iav.McKean,98Ma8S.9;av.Hall,  Ma  120.     It  wm  not  constitute  a 

97  Mass.  570;  Miller  v.  P.»  52  N.  Y.  804»  variance  that  in  the  instrument  as 

>n.  S.  T.  Hinman,  1  Bald.  292;  S.  v.  set  out  an  innuendo  is  incorporated 

Waters,  8  Brev.  507;  S.  t.  Lytle,  64  in  parentheses:  Alexander  v.  S.,  28 

N.  OL  255;  Ex  parte  Rogers,  10  Tex.  Tex.  Ap.  186. 

Ap.  755w    Thus,  a  variance  as  to  the  >  Burress  v,  C,  27  Grat  984;  Shirley 

date  will  be  fatal:  C.  v.  Stow,  1  Mass.  y.  S.,  1  Oreg.  269. 

54    It  is  not  a  variance  that  coins  ^  Allgood  v.  S.,  87  Ga.  668;  XJ.  S.  v. 

alleged  to  have  been  forged  are  de-  Hinman,  1  Bald.  292;  1  Bishop,  Or. 

scribed    as    fifty-cent    pieces    and  Proc.,  §  562. 

twenty-five   cent   pieces,   although  ^  S.  v.  Gryder,  44  La.  An.  962. 

they  are  described  in  the  statute  as  ^  U.  S.  v.  Mason,  12  Blatch.  497.  So 

halfdollars  and  quarter  dollars:  U.S.  where  the  discrepancy  arose  from 

V.  Burns,  5  McLean,  23;  U.  S.  v.  the  attempt  to  make  a  precise  im- 

King,  5  McLean,  208.  itation  of  the  name  it  was  held  im- 

>a  V.  Clark,  28  N.  H.  429;  a  v.  material:  Mathena  v.  S.,  20  Ark.  70. 

Smith,  81  Ma  120;  Booker  v.  a,  65  •Duffin  v.  P.,  107  HL  113;  a  v. 

Ind.  86;  McDonnell  v.  a,  68  Ark.  242.  Cross,  101  N.  C  770.     But  the  evi- 
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§  799.  Name  forged ;  idem  sonans, —  In  describing  the  per- 
son on  whom  the  offense  was  committed,  certainty  to  a  com- 
mon intent  only  is  necessary,  the  name  by  which  he  is  usually 
known  being  a  sufficient  description.^  If  the  indictment  sets 
out  in  full  the  name  of  the  person  whose  name  is  alleged  to  be 
forged,  while  the  instrument  as  set  out  by  the  tenor  shows 
only  the  initials  of  his  Christian  name,  the  indictment  should 
expressly  allege  that  the  two  names  as  thus  given  represent 
the  same  person.'  Without  this  such  a  variance  would  be 
fatal.'  A  variance  between  the  name  as  given  in  the  indict- 
ment and  as  shown  by  the  evidence  is  material  and  will  defeat 
the  prosecution.*  Thus,  a  variance  between  the  evidence  and 
the  allegation  as  to  the  first  name  of  the  person  whose  name 
is  charged  to  have  been  forged  is  material.'  But  where  there 
was  uncertainty  in  the  name  signed,  and  it  appeared  that  the 
signature  was  an  attempt  to  imitate  the  genuine  signature,  a 
discrepancy  between  the  imitated  signature  and  the  real  name 
was  held  not  to  be  fatal.*  The  wrong  spelling  of  a  name  is 
unimportant  if  the  same  sound  is  preserved.^ 

§  800.  Statutory  proTisions  as  to  indictment. — To  obviate 
the  technical  difficulties  which  may  arise  where  the  attempt  is 
made  to  set  the  instrument  out  by  its  tenor,  many  statutes  pro- 
vide that  it  shall  be  sufficient  to  give  the  purport  of  the  instru- 
ment only.*     And  under  such  provisions  it  is  sufficient  to 

dence  must  show  the  forgery  of  the  ported  to  be  the  deed   of  Abram 

names  alleged  to  have  been  forged  Barnes  was  held  to  be  supported  by 

and  not  of  other  names,  the  forgery  proof  that  the   signature   was   A. 

of  which  is  not  charged:  P.  V.Marion,  Barnes:  Ham  v.  S.,  4  Tex.  Ap.  645. 

28  Mich.  253.  Variance  as  to  Tniddle  initial  is  im- 

1  Durham  v.  P.,  5  111.  173;  Rex  v.  material:  P.  v.  Smith,  103  CaL  563* 

Lovell,  3  East,  P.  C.  990.  «S.  v.  Nichols,  38  la.  110. 

aShinn  v.  S.,  57  Ind.  144;   a  v.  'a    v.    Bean,    19   Vt   530;   a  ▼. 

Jones,  1  McMuU.  236.  Wheeler,  85  Vt  261;  Powers  v.  a, 

»a  V.  Houseal,  2  Brev.  219;  En-  87  Ind.  97;  a  v.  CoUins.  115  N.  C. 
glish  V.  a,  30  Tex.  Ap.  470.    Further  716;   Parker  v.  P.,  97  HL  82;  a  v. 
as  to  variance  between  the  tenor  Lane,  80  N.  C.  407. 
and  the  purport  as  set  out  see  the  ^a  v.  Hill,  80  Wis.  416;  S.  ▼.  Hen- 
preceding  section.  derson,  29  W.  Va.  147;  a  ▼.  Clinton, 

« Jacobs  y.  a,  61  Ala.  448;  McClel-  67  Ma  880;  McGuire  v.  a,  87  Ala. 

Ian  V.  a,  32  Ark.  609;  Potter  v.  a,  9  161;  a  v.  Sherwood,  41  La.  An.  816; 

Tex.  Ap.  55;  Murphy  v.  a,  6  Tex.  Reg.  v.  Da  vies,  9  C.  <fc  P.  427;  Beg. 

Ap.  554.  V.  Collins,  2  M.  <fc  Rob.  461;  Rex  y. 

ft  Murphy  v.  a,  6  Tex.  Ap.  554  But  Burgiss,  7  C.  &  P.  490. 
an  allegation  that  a  forged  deed  pur- 
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designate  the  instrument  by  any  name  by  which  it  is  usually 
described.^  A  description  which  would  be  sufficient  in  an  in- 
dictment for  larceny  of  the  instrument  is  enough.*  Under  the 
usual  statutory  provision  that  a  variance  which  is  not  prejudi- 
cial to  the  defendant  shall  not  defeat  the  prosecution,  it  was 
held  that  a  variance  as  to  date  which  could  not  have  misled 
the  defendant  was  immaterial.' 

§  801.  Allegations  as  to  the  act. —  The  indictment  must  al- 
lege the  acts  constituting  the  forgery,  as  that  defendant  signed 
the  name  of  another  person  without  authority,  or  procured 
some  one  to  do  so,  or  the  like.  The  allegation  that  the  accused 
"forged"  the  writing  is  merely  a  legal  conclusion,  and  is  not 
sufficient.*  £ut  under  statutes  in  some  states,  a  general  allega- 
tion that  defendant  "forged,"  etc.,*  or  procured  the  forgery,  or 
acted  and  assisted  therein,*  is  sufficient.  Where  the  forgery 
consists  in  altering,  the  indictment  may  charge  the  alteration, 
or  simply  charge  the  false  making.^  And  similarly  it  has  been 
held  that  under  a  statute  for  altering,  corrupting,  or  defacing 
a  public  record,  it  was  sufficient  to  allege  that  defendant  "  al- 
tered" or  "corrupted,"  describing  the  record,  without  setting 
out  the  facts.*  The  charge  of  forging  and  counterfeiting  is 
not  repugnant.*  Under  an  indictment  charging  defendant  with 
the  act,  he  may  be  convicted  upon  proof  of  procuring  the  act 
to  be  done  by  another  in  his  presence.**  In  general  the  allega- 
tion as  to  the  act  done  must  be  such  as  to  connect  it  with  the 
accomplishment  of  the  fraud ;  for  instance,  if  the  charge  is  of 
forging  a  deed,  it  must  appear  that  the  party  intended  to  be 
defrauded  had  some  interest  in  the  property ;  **  or  where  the 

lav.  Clement,  43  La.  Ao.  688;  a  <  Huffman   v.    C,   6    Rand.    685; 

▼.  Pons,  28  La.  An.  43;  a  v.  Nelson,  Brown  v.  C,  2  Leigh,  769. 

28  La.  An.  46;  Hughes  v.  C,  89  Ky.  ^a  v.  Weaver,  13  Ired.  491.    And 

227;  P.  ▼.  Ryndersy  12  Wend.  42&  see  supra,  §  765.    But  to  allege  gen- 

*P.  y.  Stewart,  4  Mich.  655;  Cole-  erally  the  alteration  and  defacing, 

man  t.  C,  25  Grat.  865.  without  charging  the  acts  done,  is 

sa  T.  Blanchard,  74  la.  628.  not  sufficient:  a  v.  Knippa,  29  Tex. 

«a  T.  WUliams,    13   Bush,   267;  295. 

Stowers  ▼.  C,  12  Bush,  812.    The  *  Loehr  v.  P.,  133  III  504 

flame  rule  is  applicable  to  an  allega-  *  Hobbs  ▼.  a,  9  Ma  845;  Mackey  y. 

lion  of  uttering:  C.  v.  Williams,  18  a,  3  Ohio  St.  862,  overruling  Kirby 

Bull.  267.  Y.  a,  1  Ohio  St.  185. 

» Jones  T.  a,  50  Ala.  161;  a  ▼.  i<>  Hughes  y.  C,  89  Ky.  227. 

Maas,  87  La.  An.  292L  u  P.  v.  Wright,  9  Wend.  1931 
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forgery  charged  is  of  an  instrnment  transferring  a  note,  the 
•existence  of  the  note  must  be  shown.^  The  forging  of  a  part 
of  an  instrument  may  properly  be  charged  as  the  forgery  of 
the  whole  instrument.' 

§  803.  Allegation  of  Intent ;  feloniously. — The  offense  not 
•being  a  felony  at  common  law,  it  was  not,  and  in  general  is 
not,  necessary  to  allege  that  the  act  was  feloniously  done;  the 
only  object  of  such  allegation  being  to  show  the  criminal  in- 
tent, which  may  be  expressed  in  other  words  as  the  language 
of  the  statute  may  require.'  But  the  intent  to  defraud  must 
be  expressed  in  some  form.^  While  it  is  usual  to  charge  the 
instrument  as  having  been  *^ falsely''  made,  that  word  is  not 
^sseniial.^ 

§803.  Different  offenses;  duplicity.— It /seems  to  have 
been  usual  to  charge  in  one  count  the  forging  and  uttering  of 
the  forged  instrument,  and  such  an  indictment,  it  has  been 
held,  does  not  charge  two  offenses  so  as  to  be  obnoxious  to  the 
objection  of  duplicity.*  So,  under  statutes  which  forbid  more 
than  one  crime  being  charged  in  the  same  indictment,  it  is  held 
that  the  forging  and  the  uttering  may  be  charged  in  separate 
oounts.^  But,  notwithstanding  these  authorities,  it  is  undoubt- 
odly  the  correct  view  that  the  forging  and  uttering  are  distinct 
offenses,  neither  one  being  necessarily  involved  in  the  commis- 
sion of  the  other."  And  under  this  view,  counts  for  forging 
And  for  uttering  contained  in  the  same  indictment,  though 

1  Simms  T.  a,  82  Tex.  Ap.  377.  And  Neb.  454;  8.  v.  Bounds,  76  Me.  128; 

flee  Rex  v.  Wilcox,  Rasa.  &  Ry.  50.  P.  v.  Frank,  28  Cal  507;  P.  v.  Ley- 

sa  T.    Butterick,  100   Masa  12;  shon,  108  CaL  440;  Gardner  ▼•  B.,  96 

P.  y.  Clements,  26  N.  T.  193;  8.  v.  Ala.  12. 

McGardiner,  1  Ired.  27;  Ham  v.  a,       ^P.  v.  Adler,  140  N.  Y.  881;  P.  v. 

4  Tex.  Ap.  645.  Tower,  135  N.  Y.  457;  Parker  v.  P., 

SS.  y.  Murphy,  17  R.  L  608;  Cohen  97  UL  82;  a  v.  Zimmerman,  47  Kan. 

V.  P.,  7  Cola  274;  Miller  v.  P.,  8  UL  242;  Chester  v.  a,  23  Tex.  Ap.  577; 

23a  a  ▼.  Clement,  42  La.  An.  58a 

*P.  V.  Mitchell,  92  CaL  590;  Morris       "Parker  v.  P.,  97  IlL  82;  a  v.  Mo- 

V.  a,  17  Tex.  Ap.  660.  Cormaok,  56  la  585;  Page  v.  CI,  9 

ftp.  V.  MitoheU,  92  CaL  590;  a  v.  Leigh,  683;  Mowbray  v.  C.,11  Leigh, 

McKiernan,  17  Nev.  224.    As  to  in-  643;  Scott  v.  C,  14  Grat  687;  BeU  v. 

tent,  see,  also,  supra,  §§  766,  776,  778,  a,  57  Md.  108;  BaU  v.  S.,  48  Ark.  94; 

78a    As  to  knowledge,  see  g  789.  a  v.  Snow,  30  La.  An.,  Part  I,  401; 

•Parker  v.  P.,  97  UL  83;  P.  ▼.  Alt-  Hooper  v.  S.,  80  Tex.  Ap.  412;  Craw- 

man,  147  N.  Y.  473;  In  re  Walsh,  87  ford  v.  a,  81  Tex.  Ap.  51. 
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they  relate  to  the  same  instrument,  are  bad  for  duplicity.* 
Where,  however,  different  acts,  such  as  those  of  counterfeiting, 
passing,  having  in  possession,  etc.,  of  counterfeit  money,  are 
enumerated  in  one  section  as  constituting  a  crime  with  a  single 
punishment,  they  may  be  charged  conjunctively  in  one  count 
without  objection.'  So  the  doing  and  procuring  may  be 
charged  in  the  same  count,  being  made  criminal  by  the  same 
section  of  the  statute.'  If  a  minor  offense  is  charged  and 
proved,  there  should  be  a  conviction  although  the  evidence 
shows  a  higher  offense  of  the  same  character.*  The  forgery 
of  different  instruments  cannot  be  charged  in  the  same  count,* 
even  though  the  instruments  are  of  the  same  character,  and 
made  and  uttered  at  the  same  time.*  If  different  acts  to  con- 
stitute an  uttering  are  parts  of  the  same  transaction,  the  prose- 
cutor need  not  elect  as  to  which  shall  be  relied  on  until  the 
whole  evidence  is  in.^  The  possession  of  different  kinds  of  coin 
may  be  charged  in  different  counts  to  meet  the  evidence.' 

§  804.  Form  of  indictment. —  So  much  depends  upon  the 
statutes  describing  the  offense  and  also  the  general  statutory 
provisions  in  each  state  as  to  indictments  in  general,  that  it  is 
difficult  to  give  any  forms  which  can  be  relied  on,  but  the  fol- 
lowing will  suggest  the  allegations  which  are  usual  Statutes 
making  it  unnecessary  to  allege  the  name  of  the  person  in- 
tended to  be  defrauded  are  now  so  nearly  universal  that  it  is 
not  deemed  necessary  to  include  such  an  averment  among  the 
allegations.  The  pleader  must  consult  the  statutes  of  his  own 
state  as  to  details. 

ISL  ▼.  HcCormack,  66  la.  68SL  *  Anon.,  Bossl  A  "Rj.  87a     So  if 

>9L  ▼•  Mcpherson,  9  la.  63;  &  ▼.  the  evidence  proves  the  common-law 

Barrett^  8  la.  686;  S.  t.  Myers,  10  la.  offense,  defendant  may  be  convicted 

448;  McGregor  v.  S.,  16  Ind.  9;  S.  v.  accordingly,  although  the  statutory 

Murphy,  17  R  L  698.    Otherwise  if  offense  charged  in  the  indictment  is 

the  acts  are  by  statute  made  distinct  not  made  out:  S.  v.  Lamb,  66  N.  C 

offenses:  a  ▼.  Wilkins,  17  Vt  161.  419. 

»a  V.  Morton,  27  Vt  810;  Rasnick  »P.  v.  Wright,  9  Wend.  19a 

v.  G,  2  Va.  Caa.  356;  a  v.  Houseal,  2  •Barton  v.  S.,  23  Wia  687.    Contra, 

Brer.  219;  or  in  different  counts  of  Rex  v.  Thomas,  2  East,  P.  C.  934 

the  same  indictment:  U.  a  v.  King,  ^Rex  v.  Hart,  7  C.  <k  P.  652. 

5McLean,  208;  U.  a  v.  Burns,  6  Mc-  ^XJ.  S.  v.  Howell,  65  Fed.  R.  402L 
Lean,  2a 
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VORQEBT  IK  GSNIERAI.. 

That  A.  B.,  in ^  on ^  feloniously  did  falsely  and  fraud- 

olently  make  and  forge  a  certain  [name  the  instrument  accord- 
ing  to  the  statutory  description],  in  words  and  figures  following, 
to  wit:  [here  set  out  the  instrument],  with  intent  to  defraud. 

OF  AN  OBDSB  NOT  SST  OUT, 

That  A.  B.,  in ,  on ,  feloniously  did  falsely  and  fraud- 
ulently make  and  forge  a  certain  paper  writii^  purporting  to 
be  an  order  signed  by  0.  D.  and  directed  to  E.  F.,  requesting 

the  payment  by  said  E.  F.  to  said  A.  B.  of  the  sum  of dot 

lars,  and  which  said  paper  writing  is  lost  and  destroyed  and  a 
copy  thereof  cannot  oy  the  grana  jury  be  set  forth,  which  said 
paper  writing  was  so  feloniously,  falsely  and  fraudulently  made 
and  forged  with  intent  to  defraud. 

T7TTBBIN0. 

That  A.  B.,  at ,  on ^  feloniously  did  utter  and  at- 
tempt to  employ  as  true  a  certain  [name  the  instrument,  or 
say  a  certain  paper  writing],  in  words  and  figures  as  follows, 
to  wit :  [set  out  copy  of  the  instrument  or  state  that  it  is  lost^ 
or  otherwise  explain  the  inability  to  set  it  out],  with  intent  to 
defraud,  then  and  there  well  knowing  that  said  [naming  the 
instrument  as  above]  was  false  and  forged.^ 

VI.  Etidenob. 

§805.  Production  of  instrument. —  The  best  evidence  of 
the  forgery  is  the  production  of  the  instrument,  and  it  must  be 
produced  or  its  absence  accounted  for;'  thereupon  the  next 
best  evidence  is  required.'    In  the  absence  of  better  evidence 

1  See  S.  y.  Tingler,  82  W.  Vsu  540.  statute,  where   the   instrument  is 

'C.  T.  Snell,  8  Mass.  83;  S.  v.  Potts^  shown  to  be  in  the  defendant's  oon- 

9  N.  J.  20;  P.  T.  S wetland,  77  Mich,  trol,  notice  to  produce  is  not  neoes- 

68;  Kirk  v.  C,  9  Leigh,  027;  Mana-  sary  in  order  to  authorize  the  intro- 

way  V.  S.,  44  Ala.  875;  DoTalina  ▼.  duotion  of  the  record  thereof:  P.  v. 

a,  14  Tex.  Ap.  812;  Bex  y.  Hunter,  8  Swetland,  77  Mich.  5a 

a  ft  P.  591;  Rex  t.  Hunter,  4  a  ft  SU.  a  v.  Britton,  9  Mason,  464; 

P.  12a    If  the  instrument  is  sup-  Thompson  v.  a,  80  Ala.  28;  a  t. 

posed  to  be  in  the  control  of  defend-  Blodgett^  1  Boot,  584;  a  ▼.  Ford,  9 

ant,  notice  must  be  given  to  defend-  Boot,  98;  Boss  v.  Bruce,  1  Day,  100; 

ant  to  produce  it  before  secondary  Pendleton  ▼.  G.,  4  Leigh,  094;  Beg;  ▼• 

eyidenoe  is  admissible:  Bex  v.  Ha-  Hall,  12  Ck>z,  15&i 
worth,  4  a  ft  P.  254.    By  Michigan 
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the  contents  may  be  proved  by  the  oral  testimony  of  one  who 
has  seen  it  and  can  describe  it,  whether  by  reference  to  a  copy 
or  otherwise.^  ISTor  is  it  necessary  to  have  alleged  in  the  in- 
dictment that  the  instmment  is  lost  or  cannot  be  produced  in 
order  to  warrant  the  introduction  of  secondary  evidence  at  the 
trial,  when  such  fact  appears.'  The  original  is  properly  ad- 
mitted in  evidence,  however  badly  written,  if  it  is  decipherable ;  • 
bnt  where  it  is  so  faded  as  to  be  illegible,  a  photographic  copy  is 
admissible  upon  proof  that  it  is  an  exact  copy.^ 

§  806.  Comparison  of  handwriting. —  It  is  not  competent 
to  introduce  writing  supported  by  evidence  that  it  is  the  writ- 
ing of  defendant,  but  not  admitted  by  him  to  be  such,  for  the 
purpose  of  comparison  with  the  signature  alleged  to  be  forged.*^ 
Nor  is  it  proper  to  allow  the  prosecuting  witness  to  write  his 
name  in  the  presence  of  the  jury  for  the  purpose  of  comparison 
with  the  signature  alleged  to  be  forged.'  But  there  is  no  ob- 
jection to  a  witness  who  attempts  to  describe  the  gennine  sig- 
nature of  the  person  whose  name  is  alleged  to  be  forged,  making 
in  the  presence  of  the  jury  the  letters  of  such  name  for  the  pur- 
pose of  illustrating  how  such  party  usually  makes  his  signature.^ 
An  expert  may  not  testify  to  a  comparison  previously  made 
between  the  genuine  writing  of  the  person  whose  signature  is 
claimed  to  be  forged  and  the  signature  in  question.*  But  an 
expert  may  testify  as  to  the  condition  of  an  instrument  with 
reference  to  whether  it  appears  to  have  been  traced  or  not ;  * 
and  the  jury  may  inspect  the  document  with  a  magnifying- 
glass  in  order  to  understand  its  condition.^*  The  jury  may  ex- 
amine the  whole  instrument  for  the  purpose  of  f oiming  their 
own  conclusion  as  to  whether  it  was  produced  by  one  and  the 
same  hand,^^  and  draw  such  inference  as  they  may  think  war- 
ranted with  reference  to  the  order  in  which  the  different  sig- 

la  T.  SneU,   3   Mass.  82;    C.  v«  S.  ▼.  Ezekiel,  33  S.  C.  115;  a  y.  Fritz, 

HutchiiiBon,  1  Mass.  7.    And  it  is  not  23  La.  An.  65;  Reg.  v.  Aldridge,  8  F. 

neceasaiy  that  the  witness  testify-  &  F.  781. 

ing  to  the  contents  by  examination  ®  S.  v.  Koontz,  31  W.  Va.  127;  S.  ▼. 

be  an  expert:  Duffin  v.  P.,  107  HI  Lurch,  12  Oreg.  99. 

lia  'a  V.  Henderson,  29  W.  Va.  147. 

3  Mead  v.  a,  58  N.  J.  601.  8  P.  y.  Mitchell,  92  GaL  690. 

s  Hager  v.  a,  71  Ga.  164  •  Reg.  y.  WiUiams,  8  a  &  P.  484 

«Dttffin  V.  P.,  107  III  lia  w  Hatch  v.  a,  6  Tex.  Ap.  884. 

»a  ▼.  Henderson,  29  W.  Va.  147;  »  a  y.  Scott^  45  Ma  802. 
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natures  were  written  and  other  matters.^  The  testimony  of 
witnesses  acquainted  with  the  signatures  of  the  president  and 
cashier  of  a  bank  from  having  seen  them  on  notes  of  such  bank 
in  circulation  is  sufficient  to  prove  the  falseness  of  the  signa- 
tures on  the  bill  claimed  to  be  counterfeit.'  These  are  but  illus- 
trations of  the  application  of  rules  which  prevail  in  civil  as 
well  as  in  criminal  evidence,  and  it  is  not  necessary  to  go  at 
length  into  the  proof  of  handwriting  by  comparison  and  simi- 
lar questions. 

§807.  Capacity  of  defendant  and  other  matters. —  The 
mere  ability  to  commit  the  act,  as,  for  instance,  skill  in  imitat- 
ing peculiarities  of  signatures,  cannot  be  shown;'  but  proof  of 
the  manner  in  which  the  defendant  read  the  instrument  to  the 
witness  to  whom  he  offered  it  is  admissible  to  show  the  intent;^ 
and  the  fabrication  of  a  deposition  to  prove  the  authenticity 
of  an  instrument  may  be  shown  as  constituting  an  admisidon 
of  its  falsity.*  Evidence  of  the  pecuniary  condition  of  the  de- 
fendant at  the  time  a  receipt  alleged  to  be  forged  purports  to 
have  been  executed  to  him  is  admissible,  to  show  that  he  was 
not  able  at  that  time  to  pay  the  sum  appearing  by  the  instru- 
ment to  have  been  paid.' 

§  808.  Evidence  of  other  crimes. —  It  is  not  a  violation  of 
the  general  rule  that  on  the  trial  of  one  offense  proof  of  the 
commission  of  other  offenses  is  not  admissible,  to  allow  proo^ 
in  a  prosecution  for  forgery,  of  the  commission  of  another  for- 
gery at  or  about  the  same  time,  such  evidence  being  admissible 
to  show  the  intent  with  which  the  act  charged  was  committed.^ 
But  it  would  seem  that  such  evidence  sl^ould  be  limited  to  a 
case  where  the  other  transaction  was  with  reference  to  paper 
of  the  identical  character  of  that  involved  in  the  act  charged, 
and  that  it  must  b3  shown  that  the  other  transaction  consti- 
tuted a  crime,  and  the  instrument  referred  to  must  be  pro- 

1  a  V.  Butterick,  100  Mass,  la  ?  C.  v.  White,  146  Masa  893,  7  Aou 

^a  V.  Garr,  6  N.  H.  867;  at  least  Cr.  B.  192,  and  note;   McDonald  v. 

where  the  president  and  cashier  are  S.,  83  Ala.  46;  Francis  v.  S.,  7  Tex. 

beyond  the  reach  of  a  subpoena:  S.  Ap.  501;  Mason  y.  S.,  81  Tex.  Apw 

T.  McAllister,  24  Me.  189.  806.    Proof  of  another  forgery  com- 

s  S.  ▼.  Hopkins,  50  Vt  8161.  mitted  by  defendant  at  the  same  time 

^Butler  y.  S.,  22  Ala.  43.  is  admissible  to  identify  the  guilty 

*SL  v.  Williams,  27  Vt.  724.  party  and  the  transaction:  Cross  ▼• 

•a  V.  Henderson,  29  W.  Va.  147.  P.,  47  III  1521 
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daced,  or  its  absence  accounted  for.^  Especially  in  cases  of 
littering  forged  instmments  or  passing  connterfeit  money  is 
evidence  of  other  acts  of  ottering  and  passing  similar  paper  or 
money  admissible  to  show  guilty  knowledge  of  the  character 
of  the  instrument  or  money.'  So  in  a  charge  for  passing  or 
having  in  possession  counterfeit  money,  evidence  of  the  posses- 
sion about  the  same  time  of  other  counterfeit  money  is  admis- 
sible.' It  is  evident  that  the  other  guilty  act  of  possession 
must  be  nearly  enough  connected  in  point  of  time  with  the 
crime  charged  to  warrant  an  inference  by  the  jury  that  the 
intent  in  the  two  cases  was  the  same ;  but  it  is  said  to  be  imprac- 
ticable to  lay  down  any  general  rule  as  to  the  necessary  prox- 
imity in  point  of  time.^  If  the  transactions  are  not  in  any  way^ 
connected,  the  evidence  of  another  criminal  act  of  the  same 
character  will  not  be  admissible.'^    Admissions  or  confessions 


>  Sw  ▼.  Saunders,  68  la.  870;  Sw  ▼.  other  funds  in  a  conversation  in 

Breckenridge,  67  la.  204;  Hex  t.  Mil-  which  he  admitted  passing  the  check 

lardt  Rosa  A  By.  24&    It  most  be  in  question  was  held  admissible  to 

shown  that  the  other  instruments  show  his  intent  in  connection  with 

were  forgeries:  P.  v.  Altman,  147  N.  the  passing  of  the  check:  Strang  ▼• 

T.  47a  a,  82  Tex.  Ap.  2ia 

>P.  y.  Kemp^  76  Mich.  410;  Foute       'C.  v.  Russell,  166  Masa  106;  P.  ▼• 

T.  &,  15  Lea,  712;  Steele  ▼.  P.,  45  lU.  FarreU,  80  CaL  816;  Rex  v.  Hough, 

153;    Langford   v.  a,  88  Fla.   288;  Russ.  &  Ry.  120;  Reg.  v.  Zeigert,  10 

Bishop  T.  a,  55  Md.  188;  B.  v.  Cole^  Cox,  555.    So  the  possession  of  in- 

10  Wi&  129;  P.  y.  Stewart,  5  Mich,  struments  for  coining  may  be  shown 

248;  U.  a  y.  Doebler,  1  Bald.  510;  to  proye  guilty  knowledge:   S.  y. 

S.  y.  McAllister,  24  Me.  189;  P.  y.  Antonio,  8  Brey.  56a 
Frank,  28  CaL  507;  a  y.  Tindal,  5       «Reg.  y.  Salt,  8  F.  ft  F.  884    Simi- 

Harr.  488;  G.  y.  Bigelow,  8  Met  285;  lar  forgeries    by   defendant    nine 

C  y.  Price,  10  Gray,  472;  C.  y.  Hall,  months  after  the  one  in  question  are 

97  Mass.  570;  a  y.  Van  Houton,  8  not  admissible:  P.  y.  Baird,  104  CaL 

N.  J.  672;  a  y.  Robinson,  16  N.  J.  462L 

607;   a  y.  Houston,  1  Bailey,  800;       «IJ.  a  y.  Roudenbush,  1  Bald.  514; 

Finn  y.  O,  5  Rand.  701;  Martin  y.  C,  Morris  y.  a,  16  Miss.  762;  a  y.  Odel, 

8   Leigh,   745;   Hendrick   y.   C,   5  8  Brey.  552;  Rex  y.  Tayerner,  Car. 

Leigh,  707;  Ham  y.  a,  4  Tex.  Ap.  C.  U  195;  Reg.  y.  Moore,  1  F.  <fc  F. 

045;  Heard  y.  a,  9  Tex.  Ap.  1;  Reg.  78;  and  it  is  said  that  if  a  second 

y.  Salt,  8  F.  ft  F.  834;  Rex  y.  Ball,  uttering  is  the  subject  of  a  distinct 

RussL  ft  Ry.  182;  Rex  y.  Wylie^  1  N.  indictment*  it  can  be  giyen  in  eyi- 

B.  92;  Reg.  y.  Green,  8  C.  ft  K.  209;  dence  to  show  guilty  knowledge  in 

Reg;  y.  Goldongh,  L.  R  10  Ir.  241.  the  former  uttering:  Rex  y.  Smith, 

Syidenoe  of  the   admission  of  de-  2  a  ft  P.  688. 
fendant  of  the  embezzlement  of 
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as  to  other  criminal  acts  of  the  same  character  camiot  be 
shown.* 

§  809.  Inferences  from  tbe  act  or  possession. —  The  fact 
that  defendant  intentionally  derives  a  benefit  from  the  use  of 
the  false  instrument  is  admissible  as  showing  his  intent  to  de- 
fraud.' So  the  possession  of  a  forged  instrument  is  evidence 
that  the  party  having  it  in  possession  is  guilty  of  the  forgery.* 
Such  evidence  is  admissible  on  much  the  same  principle  as  evi- 
dence of  a  recent  possession  of  stolen  property  may  be  re- 
ceived as  indicating  guilt  of  the  larceny ;  ^  and  it  may  be  shown 
in  rebuttal  that  the  possession  was  not  exclusive.'^ 

§  810.  In  cases  of  conspiracy. —  Where  defendant  is  shown 
to  have  been  connected  with  others  in  the  transaction,  evi- 
dence of  criminal  acts  on  the  part  of  the  others  is  admissible  as 
though  they  had  been  done  by  defendant  himself.*     ^  ^ 

iFox  V.  P.,  95  in  71;  a  v.  Odel,  8  cer  v.  a,  2 Leigh,  751;  &  v.  Oute,  80 

BroT.  553;  Reg.  v.  Ckx)ke,  8  CX  ft  P.  La.  An.,  Part  II,  1155;  Reg.  t.  James. 

586.  4  Cos,  90.    But  such  possession  or 

'Anson  ▼.  P.,  148  111.  494;  Timmons  the  uttering  of  the  instrument  does 
T.  S.,  80  Qa.  216:  S.  t.  Patterson,  116  not  raise  a  presumption  that  def end- 
Ma  505;  Berrisford  ▼.  S.,  66  Ga.  58;  ant  forged  it,  but  is  simply  evidence 
S.  ▼.  Lane,  80  N.  G.  407;  CX  ▼.  Hide,  tending  to  prove  the  fact:  MiUer  t. 
94  Ky.  517;  IT.  a  v.  Brooks,  8  Mao-  a,  51  Ind.  405. 
Arthur,   815;    Rex  t.  Shepherd,   2  «  a  t.  AUen,  116  Ma  54a 
East,  P.  G.  967;  Reg.  v.  Johnson,  6  ^Pagaud  v.  a,  18  Miss.  491. 
Ck>z,  la  <  Martin  v.  C,  2  Leigh,  745;  IT.  a 

sa  ▼.  Talbot,  2  Allen,  161;  a  t.  t.  Craig,  4  Wash.  729;  a  v.  Morton, 

Haws,  98  Ma  188;  Hobbs  t.  a,  75  27  Vt  810;  a  v.  Thaden,  48  Minn. 

Ala.  1;  a  ▼.  Britt^  8  Dev.  122;  Spen-  25& 
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CHAPTER  32. 

MALICIOUS  MISCmEF;  WILFUL  TBESPASa 

§  811.  Nature  of  these  crimes. —  While  it  is  said,  as  will 
appear  in  some  of  the  following  sections,  that  the  malicious 
destruction  of  or  injury  to  property  was  recognized  at  com- 
mon law  as  a  misdemeanor,^  yet  the  cases  are  so  entirely  based 
upon  statutes  that  any  theoretical  discussion  of  what  might 
be  criminal  in  this  direction  without  a  statute  would  be  of  no 
Talue.  Inasmuch  as  the  kind  of  property  the  injury  of  which 
would  be  criminal  must  therefore  depend  upon  statutory  de- 
scription, and  no  uniform  distinction  as  between  what  prop- 
erty shall  and  what  shall  not  be  the  subject  of  the  offense  is 
maintained  among  the  statutes,  it  will  be  useless  to  try  to 
maintain  any  such  distinction  in  this  discussion.  It  will  be 
found  that  injury  to  animals  or  personal  property  in  general 
is  frequently  by  statute  included  under  the  head  of  malicious 
mischief,  although  injuries  to  buildings  and  to  trees  are  also 
included  in  that  offense ;  while  by  other  statutes  the  term  **  wil- 
ful trespass  "  or  *^  forcible  trespass  "  is  used  to  include  injuries 
to  real  property  and  to  some  extent  to  personal  property. 
Forcible  entry  and  detainer'  is  an  offense  with  reference  to 
real  property  only,  and  is  susceptible  of  more  accurate  defi- 
nition, but  in  many  states  the  statutes  with  reference  thereto 
are  not  criminal  but  provide  a  civil  remedy  only. 

§  812.  Kalicloos  mischief  by  early  statutes;  Black  Act. — 
Some  early  English  statutes  provide  for  the  punishment  of 
various  forms  of  malicious  mischief,  conspicuous  among  them 
being  the  so-called  Black  Act,  which  provided,  among  other 
things,  for  the  punishment  of  the  offense  of  setting  fire  to  houses, 
hay,  etc.,  the  killing  of  cattle,  the  destroying  of  trees,  etc.' 

»  a  V.  Wing,  9  Pick  1;  B.  v.  Watts,    contrary,  a  v.  Beekman,  27  N.  J. 
4S  Ark.  56;  Loomis  v.  Edgerton,  19    124;  S.  v.  Clark,  29  N.  J.  96;  KU- 
Wend.  419;  P.  ▼.  Smith,  6  Ck>w.  25S;    patrick  v.  P.,  5  Denio^  277. 
BiyetB  ▼.  SL,  10  Tex.  Ap.  177;  Besp.  t.       >  See  the  next  chapter. 
Teiflober,  1  DalL  885.  But  see  to  the       '4  BL  Com.  244;  2  East,  P.  C.  1086; 
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§§  813,  814.]  0FFXN8SS  AGAINST  PBOFEBTT.  [PaBT  YIL 

The  Black  Act  is  not  in  force  in  this  country  as  a  part  of  the 
common  law  and  has  not  nsuallv  been  re-enacted  in  that  form.^ 

§  813.  Distinguished  from  larceny. —  It  has  already  been 
stated  under  the  chapter  relating  to  larceny'  that  to  take  and 
carry  away  trees,  crops,  etc.,  which  are  a  part  of  the  realty 
does  not  constitute  larceny.  Some  statutes  are  evidently  de- 
signed to  obviate  this  objection  and  make  punishable  as  mali- 
cious mischief  the  act  of  depriving  the  owner  of  such  property.* 
To  carry  away  the  metal  from  a  building  or  the  like,  which  is 
likewise  not  larceny,  is  included  within  the  statutes  covering 
injuries  to  real  property.  But  these  acts  will  be  properly  con- 
sidered hereafter  in  this  chapter  in  sections  relating  to  tres- 
passes to  realty.*  The  destruction  of  trees,  crops,  etc.,  which 
would  also  not  be  larceny  for  the  additional  reason  that  there 
is  no  taking  and  carrying  away,  are  punishable  under  various 
statutes;*  but  to  come  within  these  statutes  the  property  must 
be  some  sort  of  agricultural  product  or  product  of  the  soil,' and 
there  must  be  a  destruction  total  or  partial;  the  mere  carrying 
away  will  not  be  suflBcient.^ 

§  814.  Injuries  to  personal  property. —  The  statutes  relat- 
ing to  malicious  mischief  are  generally  broad  enough  to  cover 
all  kinds  of  personal  property,  and  under  them  it  has  been  held 
criminal  to  maliciously  or  wantonly  injure  or  destroy  any  per- 
sonal property;*  but  under  some  statutes  the  offense  of  mali- 

a  T.  Sat<;liffe,  4  Strobh.  873.    And  now,  14  Neb.  484;  Bex  t.  Taylor, 

see  GL  y.  Williams,  110  Mass.  401,  and  Buss.  <fc  By.  87a 

&y.  Clark,  29  N.J.  06,  quoting  Blaok-  <  Murray  v.  S.,  21  Tex.  Ap.  620; 

stone's  definition.  Terry  v.  a,  25  Tex.  Ap.  714 

1  a  V.  Campbell  T.  IT.  P.  CharL166.  ^a  v.  Cole,  00  Ind.  112.  If  the 
The  so-called ''Ku-Ellux"  laws,  passed  statute  provides  for  punishing  the 
in  some  of  the  southern  states  soon  destruction  of  plants,  eta,  the  mere 
after  the  rebellion,  for  the  punish-  injury  thereto  from  which  death  re- 
ment  of  those  who  committed  depre-  suits  wiU  not  be  included:  Beg.  v. 
dations  while  masked,  somewhat  Boucher,  5  Jur.  709.  To  deaden  a 
resembled  the  English  statute;  espe-  tree  standing  on  public  ground  is 
ciaUy  in  imposing  a  very  heavy  pen-  indictable:  C.  v.  Eckert,  2  Browne, 
alty:  See  Walpole  v.  a,  9  Baxt  870.  240. 

2  Supra,  §  536.  *  Loomis  v.  Edgerton,  10  Wend.  419; 
»a  V.  Luther,  8  B.  L  151;  a  v.  Ma-    a  v.  Webster,  17  N.  H.  543;  P.  v.  01- 

lone,  46  Ark.  140.  sen,  6  Utah,  284;  Hannel  v.  a,  4  Ind. 

^  Infra,  §§  821-82a  And  see  a  v.  Ap.  48&  It  may  be  made  criminal 
Stone,  80  N.  J.  299.  to  deface  or  destroy  a  tombstone: 

»a  v.  Purdie,  67  N.  Q  826;  Ex  a  v.  Wilson,  94  N.  a  101&  It  has 
parte  Eads^  17  Neb.  145;  a  v.  Prieb-    been  held  not  indictable  to  remove 
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Ch.  32.]         MALICIOUS  mischief;  wilful  tbbsfass.  [§  815. 

oions  mischief  can  only  be  committed  as  to  the  realty,^  while 
other  statutes  have  been  held  applicable  to  personal  property 
only,  and  not  to  anything  a  part  of  the  realty.'  The  destruc- 
tion of  a  part  of  the  property  is  sufficient  to  constitute  the 
crime.* 

§815.  Injuries  to  animals. —  The  most  common  form  of 
the  offense  of  malicious  mischief  with  reference  to  personal 
property  is  that  involved  in  injuring,  maiming  or  killing  do- 
mestic animals  of  another.^  The  term  '*  cattle,"  as  used  in 
such  a  statute,  includes  horses,^  also  asses*  and  swine.^  The 
indictment  must,  however,  specify  the  kind  of  animal.*  There 
has  been  a  diversity  of  opinion  as  to  whether  injuring  or  kill- 
ing a  dog  is  within  statutes  relating  to  malicious  mischief.  It 
has  been  held  in  a  number  of  cases  that  the  term  ^^  domestic 
animals  '^  does  not  include  a  dog; '  but  there  are  other  cases  to 
the  contrary.^'  To  constitute  an  offense  under  these  statutes 
it  is  not  necessary  to  prove  the  use  of  any  instrument  to  in- 
flict the  wound.^^  And  it  is  not  necessarv  that  the  animal  be 
killed."  If  the  animal  is  killed  the  offense  is  committed  though 
the  act  is  unlawful  aside  from  the  result  in  the  death  of  the 
animal,  as,  for  instance,  by  setting  fire  to  a  stable  in  which 
cows  are  kept,  the  death  of  the  animals  resulting  therefrom ;  ^ 
nor  is  it  necessary  that  the  injury  be  permanent  ;^^  but  under 

a  com ei^Btone  in  a  boundary  line:  S.       *  Reg.  v.  Whitney,  1  Moody,  a 
T.  Bnrroaghfl^  7  N.  J.  42a  ^  Rex  y.  Chappie,  Rasa  <fc  Ry.  77; 

1  SheU  T.  &,  6  Humph.  288;  &  v.  8,  v.  Enslow,  10  la.  115.   And  see  Riv- 

Wheeler,  8  Vt  844  era  v.  a,  10  Tex.  Ap.  177,  to  the  effect 

<&  T.  Helmes^  5  Ired.  864;  CX  v.  that  an  allegation  of  maliciously  in- 

Dougherty,  6  Gray,  849.    A  Qeorgia  juring  a  hog  comes  within  the  stat- 

statutehasJbeen  held  applicable  only  utory  provision   as  to  swine.    As 

to  inanimate  property,  and  not  as  to  description  of  animals,  see  infra^ 

coyering  animals  of  any  kind:  Pat-  g  881,  n. 
ton  T.  a,  93  Ga.  lit  <  Rex  v.  Ghalkley,  Russ.  &  Ry.  25a 

<a  ▼.  Soule,  2  Met  21.     ,  *  a  v.  Harriman,  75  Me.  562;  Davis 

«a  ▼.  Alexander,  14  Rich.  247;  P.  t.  a,  17  Grat  617;  U.  a  v.  Gideon,! 

T.  Smith,  5  Cow.  258;  Snap  v.  P.,  19  Minn.  292. 

ni  80;  Respu  t.  Teischer,  1  DalL  885;      i^a  v.  McDuffie,  84  N.  H.  523;  a  v. 

a  T.  Godfrey,  07  N.  a  507;  a  v.  Latham,  18  Ired.  88;  a  v.  Sumner,  3 

Brigman,  94  N.  a  888;  T.  v.  Crozier,  Ind.  877;  Sosat  v.  a,  2  Ind.  Ap^  586; 

6  Dak.  8;  a  T.  Igo^  108  Ma  568;  Riv-  Kinsman  v.  a,  77  Ind.  18a 
en  T.  a,  10  Tex.  Ap.  177.  n  Reg.  v.  Bullock,  L.  R.  1  a  C  llflL 

»  a  ▼.  Cliffton,  78  Ala.  473 ;  Rex  v.      ^  Rex  v.  Owens,  1  Moody,  20& 
Pkitty,  2  East,  P.  G.  1074;  Rex  t.      i*  Rex  v.  Haughton,  5  a  <fc  P.  55a 
Moyle^  3  East,  P-  G.  1076.  i^Rex  v.  Haywood,  2  East,  P.  a 
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§  816.]  OFFENBBS  AGAINST  PBOPERTY.  [PaBT  VIL 

an  early  English  statute  it  was  held  not  criminal  to  injare 
sheep  by  setting  a  dog  upon  them.*  A  form  of  injury  which 
is  sometimes  specially  prohibited  is  mixing  poison  with  the 
feed  of  animals  or  putting  out  poison  with  the  intention  that 
it  shall  be  taken  by  them  and  cause  their  destruction ;  *  but  it 
has  been  said  that  aside  from  statute,  injury  to  animals,  no 
matter  how  malicious,  wanton  or  cruel,  is  not  a  crime  at  com- 
mon law,  being  a  mere  civil  trespass.'  Accordingly  it  is  said 
not  to  be  indictable  to  shave  the  mane  or  crop  the  hair  from 
the  tail  of  another's  horse,^  but  in  other  cases  such  an  act  has 
been  held  to  constitute  malicious  mischief.'  The  question  may 
become  material  whether  at  the  time  of  the  injury  to  the  ani- 
mal it  was  trespassing.  Some  statutes  make  that  fact  a  de- 
fense where  the  premises  are  surrounded  by  a  lawful  fence ;  * 
and  aside  from  statute  the  fact  would  have  a  bearing  on  the 
question  of  intent;^  but  the  fact  that  the  animal  is  trespassing 
is  not  in  itself  an  excuse  for  injuring  or  killing  it,^  nor  is  it  any 
defense  that  the  animal  is  unlawfully  at  large.* 

§816.  Altering  brandy  etc. —  One  form  of  injury  to  an 
owner  of  animals  is  by  altering  the  brand  or  mark  thereon,  and 
this  is  sometimes  prohibited  by  statute.  But  it  must,  of  course, 
be  wilful  and  with  intent  to  injure  or  defraud  the  owner.**  So 
it  may  be  made  criminal  to  unlawfully  mark  or  brand  the  ani- 
mal of  another.^*  In  Texas  it  is  made  criminal  to  drive  cattle 
off  their  accustomed  range.** 

1076.    But  this  wiU  depend  on  the  K.  C.  607.    If  it  is  made  criminal  to 

language   of  the   statute:   Reg.  v.  kill  or  abuse  the  animal  of  another 

Jeans,  1  C.  &  K.  5S9.  in  an  inclosure  not  surrounded  by  a 

1  Rex  ▼.  Hughes,  3  C.  &  P.  420.  lawful  fence,  it  is  not  sufficient  to 

But  see  Elmsley's  Case,  1  Lewin,  126.  charge  such  an  offense  as  commit- 

»  8.  V.  La  Bounty,  63  Vt  874;  P.  v.  ted  in  a  field:  a  v.  Stanton,  66  N.  a 

Keeley,  81  Cal.  210;  Rex  v.  Mogg,  4  660. 

G.  &  P.  864;  Daniel  v.  Janes»  2  C.  P.  7  GaskiU  v.  a,  66  Ind.  550;  Reedy 

D.  851.  V.  a,  22  Tex.  Ap.  271. 

s  a  ▼.  Beekman,  27  N.  J.  124;  8.  v.  8  Sosat  v.  a,  2  Ind.  Ap.  586;  Thomp- 

AUen,  72  N.  C.  114;  a  v.  Manuel,  72  son  v.  a,  67  Ala.  106. 

N.  C.  201;  a  ▼.  Waters,  6  Jones,  276;  «  a  v.  Brigman,  94  N.  Q  888. 

a  v.  Landreth,  2  Law  Repos.  446.  ^^8.  v.  Davis*  2   Ired.  163;  a  ▼. 

«a  T.  Smith,  Cheves,  157.  O'Neal,  7  Ired.  251;  West  t.  a»  82 

•Boyd  T.  a,  2  Humph.  89;  Oviatt  Tex.  651. 

▼.  a,  19  Ohio  St  57a  11  Murrah  t.  a,  61  Miss.  675;  a  ▼. 

<  Thomas  v.  S.,  80  Ark.  488;  Jones  Nichols,  12  Rich.  672;  Frierson  ▼• 

▼.  a,  8  Tex.  Ap.  228;  McMahan  v.  a,  Hewitt,  2  Hill  (a  C.\  499. 

29  Tex.  Ap.  848;  a  v.  Godfrey,  97  12  Darnell  v.  a,  48  Tex.  147;  Smith 
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Oh.  32.]      jcAUGious  hisohief;  wilful  trespass.    [§§  817-820. 

§  817.  Injuries  to  machinery. —  In  England  statutes  have 
heen  passed  for  the  punishment  of  malicious  injuries  to  ma- 
chinery of  various  kinds,  specially  named,  the  occasion  for  the 
passage  of  such  statutes  evidently  having  been  a  malicious 
destruction  of  machinery  by  those  who  considered  that  its  in- 
troduction was  injurious  to  their  employment.  The  cases  are 
sufficiently  referred  to  by  citing  them  together  in  the  note.^  A 
similar  statute  as  to  maliciously  cutting  the  cotton  warp  on 
looms  in  a  factory  is  found  in  Delaware.' 

1 818.  Injuries  to  vessels. —  English  statutes  also  especially 
provide  for  the  punishment  of  malicious  injury  to  vessels  or  to 
commerce.' 

§  819.  Iivjury  to  public  property. —  Malicious  injury  to  pub- 
lic property,  such  as  bridges^  and  public  buildings,*  is  made 
punishable  by  statute.  It  is  also  made  criminal  to  cut  down 
boundary-line  trees*  or  tear  down  public  notices.''  Such  stat- 
utes are  sometimes  passed  with  reference  to  injuring  railroad 
property,'  but  these  statutes  usually  apply  to  such  property  as 
pertains  to  or  is  connected  with  the  operation  of  the  road,  not 
to  such  a  structure  as  a  fence.*  Injuring  toll-gates,^*  or  dams," 
or  canal  banks,"  may  be  criminal. 

§  820«  Forcible  trespass. — In  some  states  there  are  statutes 
for  the  punishment  of  trespass  committed  by  force  or  violence, 
and  these  statutes  relate  to  personal  as  well  as  to  real  prop- 

T.  a,  48  Tex.  433;  LoDg  v.  S,,  43  Tex.  263;  Rex  v.  Hastings,  1  Moody,  83; 

407.  Harrod  v.  Worship^  80  U  J.  M.  a 

iRex  ▼.  Mackerol,  4  a  &  P.  448;  165. 

Beg.  y.  Whittingham,  9  C.  &  P.  234;  «  O'Dea  v.  a,  16  Neb.  241. 

Beg.  T.  Norris,  9  C.  ft  P.  241;  Deaa  »a  ▼.  CoeteUo,  62  Conn.  128;  C.  v. 

Cr.  L.  1517, 1518;  Rex  y.  Hill,  Russ.  Horrigan,  2  Allen,  159. 

A  Ry.  483;  Rex  v.  Tracy,  Russ.  <fc  «a  y.  Malby,  34  N.  J.  410.    As  to 

By.  452;  Reg.  y.  Smith,  6  Ck>x,  198;  remoying  land-marks  which  deter- 

Bex  y.  Aflhton,  2  R  ft  Ad.  750;  Reg.  mine  boundaries,  see  mipro,  §  45. 

y.  Qega,  8  Cox,  295;  Rex  y.  Wood-  ^Folwell  y.  8.,  49  N.  J.  31;  Penn- 

head,  1  M.  ft  Rob.  549;  Rex  y.  Fidler,  sylyania  y.  Gillespie,  Add.  267;  U.  a 

4  a  ft  P.  449;  Keg.  y.  Gray,  U  ft  a  y.  Buford,  8  Utah,  173;  supra,  §  45. 

866;  Reg.  y.  Fisher,  L.  R.  1  a  Q  7.  *  Johnson  y.  a,  98  Ala.  57. 

say.Hamflton,lHoustCr.C.281.  *a  y.  Walsh,  43  Minn.  444.    Ob- 

>Bex  y.  De  London  2  East,  P.  CL  struction  to  railways  is,  howeyer, 

1006;  Rex  y.  Bowyer,  4  C  ft  P.  559;  further  considered:  Infra,  %  1196. 

Beg.  y.  McGregor,  1 C.  ft  K.  429;  Reg.  lOBock  y.  a,  50  Ind.  281;  a  y.  Wat 

y.  Wallace,  Car.  ft  M.  200;  Reg.  y.  ters,  64  Ind.  226» 

K6hn,4F.  ftF.  68;  Reg.  y.  Wallace,  u  a  y.  Weeks,  80  Me.  182L 

2  Moody,  200;  Bex  y.  Philp,  1  Moody,  i'  a  y.  Bush,  29  Ind.  lia 
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§§  821-823.]  OFFENSES  AGAINST  PROPERTY.  [PaRT  VU^. 

evty}  To  constitute  the  offense  there  must  be  actual  employ- 
ment of  force,  in  excess  of  a  bare  civil  trespass  and  more 
than  mere  threatening  or  abusive  words.  There  must  be  a 
demonstration  by  means  of  weapons  or  other  outward  signs  of 
violence,  or  by  numbers  such  as  is  calculated  to  put  the  occa- 
pant  of  the  premises  or  the  person  who  is  in  possession  of  per- 
sonal property  in  fear.*  It  is  not  a  mere  invasion  of  property 
that  constitutes  the  offense,'  and  title  to  the  property  is  imma- 
terial.^ There  must  be  something  which  tends  to  or  consti- 
tutes a  breach  of  the  peace.'  A  mere  civil  trespass  without 
threats  of  violence  or  force  is  not  sufficient  to  constitute  the 
offense.'  Tb^  offense  as  affecting  real  property  is  similar  to 
that  of  forcible  entry,  to  be  considered  in  the  next  chapter. 

§  831.  Ii^nry  to  buildings. —  Some  statutes  contain  special 
provisions  with  reference  to  malicious  injury  to  a  dwelling- 
house  or  other  buildings,^  and  such  a  statute  covers  injury  to 
a  church  or  other  public  building.'  To  defile  a  building  with 
filth  comes  within  such  a  statute.' 

§  822.  Hunting  or  fishing  without  permission. —  Some 
statutes  contain  special  provisions  with  reference  to  trespass 
by  hunting  or  fishing  on  another's  land  without  permission.*' 

§823.  Injuries  to  real  property. —  Merely  to  break  and 
enter  the  close  of  another  is  a  civil  trespass  only;  but  if  such 
entry  be  attended  by  circumstances  constituting  a  breach  of 
the  peace  or  malicious  injury  to  the  premises,  it  may  be  crim- 
inal at  common  law."    Statutes  usually  make  it  criminal  to  thus 

la  V.  Gray,  109  N.  0.  790;  Q.  v.  ner,  93  N.  C.  798;  a  v.  McBeth,  49 

Barefoot,  89  N.  C.  565.  Kan.  584;  a  v.  Wilson,  8  Ma  126; 

»a  V.  Ck)vington,  70  N.  C.  71;  a  v.  a  v.  Morris,  8  Ma  127;  a  v.  Batohel- 

Widenhouse,  71  N.  0. 279;  a  v.  King,  der,  5  N.  H.  549. 

74  N.  a  177;  a  v.  Hinson,  83  N.  O.  8  a  v.  Brant,  14  la.  180. 

640;  a  T.  Lloyd,  85  N.  C.  578;  a  v.  «C.  v.  WiUiams,  110   Mass.  401; 

Barefoot*  89  N.  a  565;  a  v.  Gray,  Smith  y.  a,  63  Ga.  16a 

109  N.  C.  79a  ^^S.  V.  Turner,  60  Conn.  222;  Win- 

say.  Mace,  65  N.  C.  844.  lock  y.  a,  121  Ind.  531;  Wellington 

4  a  y.  Laney,  87  N.  C.  635.  y.  a,  62  Ark.  266;  Hdtzgraft  y.  a» 

»a  y.  Laney,  87  N.  C.  585;  a  y.  23  Tex.  Ajx  404 

Jacobs,  94  N.  C.  950.  "  Henderson  y.  C,  8  Grat  708;  a 

0 Temple  y.  a,  6  Bast  496;  Tem-  y.  Taylor,  5  Binn.  277.    As  to  the  of- 

pie  y.  a,  7  Bazt  109;  a  y.  Mills,  104  fense  of  forcible  trespass,  see^mpra^ 

N.  G.  905.  §  820;  as  to  forcible  entry,  see  next 

7  a  y.  Hockenberry,  11  la.  269;  a  ohaptex; 
y.  Semotan,  85  la.  57;  a  y.  White- 
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go  upon  another's  premises  and  cut  timber  or  trees.*  To  reck- 
lessly injure  the  shade  trees  in  a  highway  in  front  of  one's 
premises  is  a  crime  under  a  statute  providing  for  the  punish- 
ment of  wrongful  injuries  to  property.*  So  it  is  criminal  under 
perhaps  all  the  statutes  to  enter  the  premises  of  another  and 
maliciously  or  wantonly  destroy  or  tear  down  the  fences.* 
Where  the  oflfense  described  is  trespass  to  realty  there  must  be 
something  more  than  a  mere  removal  of  a  chattel  found  on  the 
premises.*  So  under  a  statute  providing  a  punishment  for  de- 
stroying a  pipe  used  as  an  aqueduct,  injury  to  the  pipe  must  be 
done  while  it  constitutes  an  aqueduct.*  And  in  general  a  stat- 
ute with  reference  to  injury  to  real  or  personal  property  will 
not  cover  a  mere  incorporeal  right.*  But  taking  ice  from  a 
pond  found  on  another's  land  is  a  criminal  trespass.^  The  fact 
that  one's  dog  does  damage  within  another's  field  does  not  con- 
stitute malicious  injury,*  though  it  may  by  statute  be  criminal 
to  cause  one's  animals  to  go  within  the  inclosed  field  of  an- 
other.* 

1  Brown  ▼.&,  100  Ala.  92.  CSarry-  owner  tears  down  a  part  of  such  fence 
ing  away  is  not  neoessary:  Johnson  and  the  other  replaces  such  part,  the 
T.  &,  61  Ala.  9;  and  to  carry  away  first  may  then  be  guilty  of  tearing 
wood  is  not  enough;  there  must  be  down  the  fence  of  another:  Jamison 
a  cutting  down  of  standing  timber:  t.  S.,  27  Tex.  Ap.  442.  Certainly  it  is 
&  T.MoConkey,  20  la.  574.  The  crime  not  criminal  to  remove  a  partition 
may  be  committed  by  a  tenant  in  fence  which  is  wholly  on  the  land  of 
possession  if  the  act  is  without  the  the  persbn  removing  it:  S.  ▼.  Watson, 
landlord's  authority:  Derizson  ▼.  S.,  86  N.  G.  626.  Mere  posts  set  in  the 
65  Ind.  885u  A  crime  may  be  com-  ground  to  prevent  persons  driving 
mitted  in  cutting  and  carrying  away  out  of  the  highway  across  an  ad  join- 
timber  from  school  land!  the  title  of  ing  field  do  not  constitute  a  fence: 
which  is  still  in  the  United  States:  S.  ▼.  Roberts,  101  N.  0.  744.  The 
Chalfont  v.  U.  S.,  Morris,  214.  Burn-  mere  taking  down  of  a  fence  for 
ing  woodland  of  another  is  crim-  more  convenient  passage,  without 
inal:  Phillips  ▼.  S.,  19  Tex.  158.  exposing  crops  to  depredation  and 

^  Daily  ▼.  S.,  51  Ohio  St  8^8.  the  like,  is  not  criminal:  Hooks  v. 

^Brazleton  t.  a,  66  Ala.  96;  B.  ▼.  S.,  25  Tex.  Ap.  601. 

Hovis,  76  N.  C.  117;  &.  ▼.  Diggers,  108 '  *  Bates  v.  S.,  81  Ind.  72. 

N.  a  760;  Dawson  v.  a,  52  Ind.  478;  »a  v.  Jones,  38  Vt  44a 

a  ▼.  Hoover,  81  Ark.  676;  0.  v.  Drass,  <  Laws  v.  Eitringham,  8  Q.  R  D. 

146  Pa.  St  55;  Roberts  v.  a,  17  Tex.  288. 

Ap.  148;  Woodyard  v.  S.,  19  Tex.  Ap.  ^  S.  v.  Pottraeyer,  80  Ind.  287. 

516.    In  case  of  joint  owners  of  a  ^Reg.  v.  Prestney,  8  Cox,  505. 

fence  it  is  not  criminal  for  one  to  *  Cleveland  v.  a,  8  Tex.  Ap.  44; 

tear  it  down:  Drees  ▼.  a,  87  Ark.  122;  Coggins  t.  a,  12  Tex.  Ap.  109. 
Hurlbut  V.  a,  12  Tex.  Ap.  252.    If  one 
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§  824.  Trespass  after  warning^  or  when  forbidden. — Some 
statutes  make  it  criminal  to  go  upon  another's  premises  after  a 
warning  not  to  do  so,  or  when  forbidden  to  do  so,  irrespective 
of  any  damage  that  may  be  done  to  the  premises.^ 

§825.  Offenses  against  possession.— The  statutes  as  to 
criminal  trespass  are  for  the  protection  of  the  person  in  pos- 
session of  the  land,  and  not  for  the  protection  of  the  owner  as 
distinct  from  the  person  in  possession.'  Thus,  one  may  be 
guilty  of  a  crime  in  pulling  down  a  fence  on  premises  to  which 
he  claims  title  if  another  is  in  peaceable  possession ; '  but  the 
owner  entitled  to  possession  cannot  be  prosecuted  for  acts  com- 
mitted on  premises  in  the  occupation  of  a  mere  trespasser  or 
person  without  legal  right  ;^  and  it  is  not  competent  for  de- 
fendant to  prove  title  in  a  person  other  than  the  complainant 
in  possession.  The  question  of  title  is  not  in  issue.*  Mere  con- 
structive possession  is  not  enough.  Thus,  a  tenant  who  has  aban- 
doned the  premises  has  not  such  possession  that  he  can  maintain 

iRyan  ▼.  a,  5  IncL  Ap.  890.    But  ^a  t.  Oumee,  14  Kan.  IIL 

tbe  warning  must  be  such  as  to  con-  'Garter  ▼.  a,  18  Tex.  Apt  (S73;  a 

stitute  an  actual  notice:  Owens  t.  v.  Marsh,  91  N.  C  682;  lawson  v.  a, 

a,  74  Ala.  401;  and  the  entry  must  100  Ala.  7. 

follow  the  warning.  One  already  in  *B.y.  Clark,  29  N.  J.  96;  Malone  ▼. 
possession,  even  though  without  a,  11  Lea.  701;  Windsor  y.  a,  IS 
right,  cannot  by  a  warning  be  ren-  Ind.  876.  Verbal  permission  to  plant 
dered  guilty  of  the  crime:  Gold*  a  patch  of  turnips  in  defendant's 
smith  V.  S.,  86  Ala.  55.  The  warning  field  without  consideration  and  with- 
should  be  by  the  person  in  posses-  out  specifying  any  part  of  the  fields 
sion:  Matthews  t.  a,  81  Ala.  66;  held  not  to  render  defendant  ccim- 
Sewell  V.  a,  82  Ala.  57;  a  v.  Lawson,  inally  liable  for  trespass  in  destroy- 
101  N.  C.  717;  a  ▼.  Green,  85  a  a  ing  the  crop  so  planted?  a  t.  Gada- 
266.  But  where  the  statute  refers  den,  20  a  0.  456. 
to  notice  by  the  owner  it  is  not  neo-  ^Elnight  t.  a,  64  Miss.  802;  a  ▼. 
essary  to  aver  that  the  owner  him-  Bums,  123  Ind.  487;  Jenkins  v.  a,  7 
self  was  in  possession:  Beggs  v.  a,  Tez.  Ap.  146.  But  title  in  a  third 
122  Ind.  54  The  term "  premises,"  person  under  whom  defendant 
used  in  such  a  statute,  means  any  claims  to  have  lawfully  acted  may 
real  estate  for  the  entry  on  which  a  be  shown:  S.  v.  Boyce,  109  N.  G.  789; 
civil  action  might  be  maintained,  Ryan  v.  a,  5  Ind.  Ap.  896.  Where 
and  includes  an  inclosed  field  though  both  parties  are  in  possession  claim- 
situate  at  a  distance  from  the  dwell-  ing  adversely,  one  cannot  be  con- 
ing of  the  owner:  Sandy  v.  a,  60  vlcted  for  criminal  trespass  with 
Ala.  18w  But  under  such  a  statute  reference  to  such  premises:  White 
a  wharf  was  held  not  to  be  within  v.  S.,  14  Tez.  Api  449L 
the  definition  of  "inclosed  land:" 
Daniels  v.  a,  01  G&  1. 
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a  prosecution  for  going  apon  such  land  without  his  consent.' 
Nor  is  it  trespass  upon  the  improved  land  of  another  to  destroy 
grain  growing  on  land  forming  a  portion  of  the  public  high- 
way.' And  one  who  has  peaceably  entered  upon  land  and 
erected  buildings  thereon  is  not  guilty  of  criminal  trespass  in 
tearing  them  down  on  discovering  that  the  land  belongs  to  an- 
other.' One  who  is  a  tenant  in  common  in  possession  is  not 
punishable  for  trespass;^  nor  is  a  tenant  guilty  of  criminal  tres- 
pass in  removing  from  the  premises  crops  in  which,  as  a  tenant, 
he  has  an  interest,  though  the  removal  is  without  the  consent 
of  the  landlord,  who  has  title  to  and  control  of  the  crops.* 

§826.  The  intent;  malice.— The  statutes  usually  employ 
terms  indicating  that  wilfulness,  maliciousness  or  wantonness  in 
the  act  is  essential  to  make  it  criminal,  and  something  more  than 
a  mere  intentional  doing  of  that  which  is  wrong  must  appear 
to  warrant  a  conviction.*  It  is  not  enough  that  the  act  be  vol- 
untarily and  knowingly  done ;  there  must  be  an  evil  purpose 
connected  with  it.^  To  constitute  the  offense  of  cutting  down 
trees  which  are  monuments  of  boundary,  it  must  appear  that 
the  intent  was  to  destroy  a  tree  as  constituting  such  monu- 
ment; and  the  mere  destruction  of  the  tree  without  knowledge 
of  its  character  would  not  be  sufBcient.*  There  must  be  the 
intent  to  maliciously  injure  or  destroy  the  property ;  if  the  in- 
JQiy  is  the  accidental  result  of  an  attempt  to  injure  the  person 
of  another,  the  offense  is  not  committed.'  Therefore  any  evi- 
dence tending  to  show  that  the  act  was  done  without  malicious 
intent  is  admissible.^*    Thus,  if  the  act  is  in  good  faith  under  a 

1  Hester  v.  a,  67  Miss.  129.  119.    And  see  Reg.  t.  Latimer,  17  Q. 

s  P.  V.  O'Brien,  00  Mich,  a  R  D.  359.    Where  the  death  of  an 

s&  ▼.  Reynolds,  95  N.  C  610.  animal  resulted  from  the  adminis- 

4  Mays  V.  S.,  89  Ala.  37.  tration  of  poisonous  substances  in- 

^  Padgett  V.  S.,  81  Ga.  406.  tended  to  improve  his  appearance^ 

'CL  ▼.  Walden,  3  Cush.  558;  C  ▼.  Tield,  that  no  crime  was  committed r 

WiUiams,  110  Mass.  401;  Duncan  y.  Rex  y.  Mogg,  4  0.  &  P.  804.    Break- 

8.,  49  Miss.  331 ;  Pippen  y.  8.,  77  Ala.  ing  down  the  bank  of  a  fish-pond 

81;    Hampton    v.  SL,  10   Lea,   639;  was  held  not  criminal  under  an  Eng- 

Branch  y.  S.,  41  Tex.  622;  Browder  lish  statute  providing  for  such  aa 

y.  &,  30  Tex.  Ap.  614  act,  where  it  appeared  that  the  ob- 

^Folwell  y.  S.,  49  N.  J.  31;  G  t.  ject  was  to  steal  the  fish  and  not  ta 

Kneeland,  20  Pick.  200^  let  them  escape  through  the  breach: 

•a  y.  Malloy,  34  N.  J.  410.  Rex  y.  Ross,  2  East,  P.  a  1067. 

»Reg.  y.  PembUton,  L.  R.  2  a  Q      ^^8.y.  Bush,  29  Ind.  lia 
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mistake  of  fact  ^  or  under  compolsion,'  no  crime  is  committodL 
So  to  kill  an  animal  to  prevent  its  trespassing,'  or  to  destroy 
other  property  in  the  attempt  to  protect  the  possession  or  en- 
joyment of  one's  own  property,*  is  not  criminal.  But  this  mat- 
ter must  after  all  be  determined  largely  by  the  language  of  the 
statute ;  and  if  the  language  is  such  as  to  make  the  doing  of  a 
particular  act  of  injury  criminal,  it  is  not  necessary  to  show 
maliciousness ;  ^  and  in  such  cases  the  intentionally  wrongful 
doing  of  the  act  is  enough.*  In  such  cases  the  wrongful  intent 
may  be  sufficiently  shown  by  the  doing  of  the  forbidden  act 
without  any  claim  of  right  or  excuse;^  and  a  mistake  of  fact 
as  to  the  title  of  the  property  will  not  be  a  defense  if  defendant 
might  have  ascertained  by  the  use  of  reasonable  means  that 
the  property  was  not  his  own.'  An  offer  to  pay  the  damages 
will  not  be  a  defense.* 

§  827.  Under  claim  of  right. — From  what  has  been  said  in 
the  preceding  siection,  it  is  evident  that  there  is  no  criminal 
liability  for  the  acts  contemplated  in  this  chapter  where  they 
are  done  in  a  bona  Jlde  exercise  of  a  supposed  right  and  with- 
out malicious  purpose;^  but  if  the  right  which  is  claimed  is 
exercised  maliciously  for  the  purpose  of  intentionally  injuring 
another,  it  will  be  no  defense.^    The  determination  of  the  ques- 

1  Lossen  t.  S.,  63  Ind.  437;  Palmer  to  frighten  them,  the  carelessness 

▼.  S.,  45  Ind.  388;  S.  v.  Newkirk,  49  would  supply  the  wrongful  intent: 

Ma  84;  &  t.  Hanks,  66  N.  C.  6ia  &  ▼.  Barnard,  88  N.  a  66L 

SRexT.Crutchley,5G.  &P.  183.  •Clark  v.  a,  50  Ark.  570;   a  ▼. 

« Wright  V.  a,  30  Ga.  325.  Fisher,  109  N.  G  817. 

*P.  V.  Kane,  131  N.  Y.  Ill;  a  C,  »a  v.  Doig,  2  Rich.  179;  Boe  ▼.  a, 

142  N.  Y.  366.  82  Ala.  Oa 

^Tatum  V.  a,  66  Ala.  465;  Johnson  ^^  Barlow  ▼.  a,  120  Ind.  66;  Palmer 

T.  a,  1  Ala.  SeL  Ca&  7a  v.  a,  45  Ind.  388;  Goforth  ▼.  a,  8 

^'av.  Doig,2Rich.  179;  av.Coun-  Humph.  37;  Reg.  v.  Matthews,  14 

oil,  1  Overt  305.  Cox,  5;  even  though  the  claim  is 

7  P.  V.  Stevens,  109  N.  Y.  159;  unfounded:  S.  v.  Hanse,  71  N.  a  5ia 
Knight  V.  S.,  64  Miss.  802;  Wallace  So  professional  advice  may  be  shown 
V.  a,  30  Tex.  758;  Reg.  v.  Pembliton,  to  indicate  good  faith:  Dawson  v. 
L.  R.  2  C.  C.  119;  Reg.  v.  Welch,  1  Q.  a,  52  Ind.  478;  but  such  advice  is 
R  D.  23.  Under  a  statute  forbidding  immaterial  if  defendant  had  no 
injury  to  a  toll-gate,  malice  need  not  claim  of  right:  Watson  v.  S.,  63  Ala. 
be  alleged:  S.  v.  Walters,  64  Ind.  226.  19.  The  question  of  good  faith  is  for 
Where  the  killing  of  trespassing  the  jury:  a  v.  Luther,  8  R.  L  151. 
animals  in  enclosures  not  lawfully  ^^  Harris  v.  a,  73  Ga.  41;  a  v.  How- 
fenced  was  forbidden,  it  was  held  ell,  107  N.  C.  835;  Rex  y.  Whateiey, 
that  if  the  killing  was  by  careless-  4  M.  &  Rob.  431* 
ness,  as  by  negligently  firing  a  gun 
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tion  whether  defendant  acted  nnder  a  lona  fvde  claim  of  right 
may  involve  the  title  to  the  property.* 

§  828.  Under  claim  of  authority. —  If  the  act  is  done  under 
a  good-faith  belief  of  authority  derived  from  one  who  might 
properly  authorize  the  act  it  is  not  criminal; '  so  where  the  act 
of  defendant  in  breaking  the  lock  on  a  church  door  was  done 
under  a  reasonable  claim  of  right  to  do  so  as  an  officer  of  the 
church,  he  was  held  not  punishable.'  If  one  acts  in  good  faith 
under  supposed  authority  as  an  officer  he  is  not  punishable  for 
malicious  mischief  or  trespass;'  but  if  the  act  of  the  officer  is 
unlawful  *  or  under  process  issued  without  jurisdiction  he  may 
be  guilty  of  the  crime.* 

§  829.  Malice  against  owner. —  Under  some  statutes  it  has 
been  held  that  to  constitute  malicious  mischief  the  injury  done 
must  be  with  malice  towards  the  owner  of  the  property  and  with 
the  purpose  of  doing  him  an  injury,  and  that  mere  malice  to- 
wards an  animal  injured,  or  wantonness,  is  not  sufficient.^  This 
malice  may,  however,  appear  from  the  circumstances  of  the  act.' 
In  some  cases  it  has  been  held  that  malice  towards  the  owner 
is  immaterial,  and  that  it  is  the  wilful  or  wanton  injury  of 
the  animal  which  constitutes  the  crime.' 

§830.  Indictment;  ownership  of  property. —  In  some  stat- 
utes the  offense  is  so  described  that  the  property  must  appear 

iBohanoon  v.  a,  78  Ala.  47;  a  ▼.  ^a  v.  Newby,  64  N.  C.  23;  a  v. 

RUiDg,  10  Ney.  97.  Jackson.  12  Ired.  829;  a  v.  Robinson, 

«a  V.  Winslow,  95  N.  C.  649;  Reg.  3  Dev.  &  B.  130;  U.   S.  v.  Gideon,  1 

V.  James,  8  C.  &  P.  131.    But  defend-  Minn.  292;  a  v.  Wilcox,  8  Yerg.  277; 

ant  relying  on  such  authority  must  a  ▼.  Pierce,  7  Ala.  728;  Hobson  v. 

establish  it:  Ritter  v.  a,  88  Tex,  608.  a,  44  Ala.   380;  Northcot  v.  a,  43 

Even  though  defendant  knew  the  Ala.  330;  P.  v.  Olsen,  6  Utah,  284; 

title  to  be  in  dispute  he  cannot  be  Rex  v.  Pearce,  2  East,  P.  C.  1072; 

held  criminally  liable    for  having  Rex  v.  Shepherd,  2  East,  P.  C.  1073. 

acted  under  authority  from  one  of  The  intent  to  injure  the  owner  can- 

the  parties,  having  relied  thereon  in  not  be  presumed  from  the  mere  fact 

good  faith:  Lackey  v.  S.,  14  Tex.  Ap.  of  doing  the  injury:  Newton  v.  a, 

164  8  Tex.  Ap.  245. 

»  Woodward  ▼.  a.  33  Tex.  Ap.  564.  ^s.   v.  Enslow,  10  la.  115;  a  v. 

<a  ▼.  Lyle,  100  N.  C.  497;  Denny  Linde.  54  la.  189;  a  v.  Williamson, 

T.Thwaites,  2  Ex.  D.  21;  but  not  if  68  la.  351;  P.  v.  Olsen,  6  Utah,  284; 

the  acts  are  malicious  and  with  mo-  Hill  v.  S.,  48  Ala.  335. 

tlves  of  ill-will  though  in  the  line  of  *  Brown  v.  S.,  26  Ohio  St  176;  T. 

his  duty:  Lemasters  v.  a,  10  Ind.  891.  v.  Crozier,  6  Dak.  8;  Johnson  v.  a, 

*a  V.  Whitaker,  107  N.  C.  802.  37  Ala.  457;  Reg.  v.  Tivey,  1  C.  &  K. 

•&  y.  Tarborough,  70  N.  C  250.  704.    See  infra,  %  1161. 
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§  831.]  OFFENSES   AGAINST  PBOPEBTT.  [PaBT  YIL 

to  be  that  of  some  one  other  than  the  defendant,  and  in  snch 
cases  the  ownership  should  be  alleged  in  order  to  show  the  nec- 
essary fact.'  But  aside  from  this  there  must  of  course  be  some  ^ 
description  of  the  property,  and  it  is  usually  held  that  the  name 
of  the  owner  must  be  particularly  alleged,'  or  stated  to  be  un- 
known.* The  allegation  as  to  ownership  must  be  proven  as 
alleged.*  The  ownership  may  of  course  be  laid  in  the  party  in 
possession,  though  he  be  only  bailee  or  agent  or  tenant.*  It 
seems  to  have  been  held,  however,  in  a  few  cases  that  where 
the  injury  alleged  is  to  animals  the  name  of  the  owner  is  not 
material  in  the  description.*  And  where  the  charge  was  of 
injury  to  a  designated  public, bridge  it  was  held  not  necessary 
to  aver  ownership.'' 

§  831  •  Other  description. — It  is  usually  deemed  unnecessary 
to  describe  the  property,  if  it  be  land,  other  than  by  the  name 
of  the  owner  and  the  locality,  sufficiently  to  bring  the  offense 
within  the  jurisdiction  of  the  court.*  In  other  cases  some  de- 
scription, such  as  "a  fence"  or  "a  saddle,"  should  be  given.* 

1  Ex  parte  Eads,  17  NeU  145;  a  ▼.  ^Rez  ▼.  Woodward,  2  East,  P.  C 

Smith,  21  Tex.  748;  Woodward  t.  a,  668;  Reg.  ▼.  Jones,  1  G.  &  K  181;  a 

88  Tex.  Ap.  654    But  if  the  name  of  v.  Whittier,  21  Ma  841. 

the  owner  is  given  it  is  not  neces-  *  Davis  v.  G.,  80  P^  St  421;  a  v. 

sary  to  aUege  that  the  property  did  Brocker,  82  Tex.  611;  Smith  v.  a,  43 

not  belong  to  defendant:  a  v.  Pur-  Tex.  433. 

die,  67  N.  0.  826.  ?  Owens  v.  a,  62  Ala.  400. 

» Davis  V.  C,  80  Pa.  St  431;  a  v.  'Newland  v.  a,  80  Ind.  Ill;  John- 

Jackdon,  7  Ind.  270;  Dorrell  v.  a,  80  son  v.  a,  68  Ind.  43;  P.  v.  O'Brien,  60 

Ind.  566;  Rex  v.  Patrick,  2  East,  P.  G.  Mich.  8.    Bat  in  one  case  it  is  stated 

1059.    Description  of  the  land  upon  that  the  description  in  the  indict*- 

which  trespass  was  committed  as  men t  as ''the  premises  of,"  etc.,  was 

belonging  to  the  estate  and  heirs  of  insufficient:  a  v.  French,  120  Ind 

a  person  named,  deceased,  held  suffl-  229.    Sometimes  there  is  a  descrip- 

cient:  a  v.  Paul,  81  la.  596.  tion  of  the  premises  as  ''the  home- 

'Moyer  v.  G.,  7  Pa.  St  489;  a  v.  stead  of,"  etc:  Bitter  v.  a,  33  Tex. 

McOonkey,  20  la.  574;  Ostler  v.  a,  3  608;  or  as  a  place  of  a  given  name: 

Ind.  Ap.  122.  Watson  v.  a,  68  Ala.  la 

«a  V.  Weeks,  80  Me.  182;  Mayes  v.  »a  v.  Smith,  7  Ind.  Api  166;  Han- 

a,  83  Tex.  840.    But  it  has  been  said  nel  v.  a,  4  Ind.  Ap.  485.    So  a  de- 

not  to  be  essential  to  instruct  the  scription  of  trees  cut  down  as  "  oma- 

jury  that  such  allegation  must  be  mental  and  shade  trees "  was  held 

proven  beyond  a  reasonable  doubt  sufficient:  a  v.  Priebnow,  14  NeK 

where  they  have  been  directed  that  484    Under  a  statute  punishing  the 

they  must  be   satisfied  as  to  the  shooting  of  a  hog,  eta,  evidence  is 

ownership:  a  v.  Sears,  PhilL  146;  a  admissible  to  show  the  shooting  of  a 

T.  Knox,  PhilL  SU  sow:  Shubrick  v.  a,  2  a  a  21;  but 
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Ch.  32.]        MALIOIOUS  HTSOHIBF;  wilful  TBBSFAS8.      [§§  832,  833. 

But  if  it  consists  of  a  promissory  note  the  indictment  should 
state  whether  it  was  payable  in  money  or  property.^ 

§833.  The  act^  how  charged. —  In  general  it  is  essential 
to  state  the  kind  and  extent  of  the  injury  done,  or  the  destruc- 
tion of  the  property,  as  the  case  may  be,  in  order  to  bring  the 
act  within  the  terms  of  the  statute.^  It  is  not  sufficient  to  say 
that  defendant  "  did  wilfully  injure,*'  but  the  manner  of  the 
injury  must  be  particularly  shown.' 

§  833.  As  to  intent. — Under  statutes  with  reference  to  ma- 
licious mischief  or  malicious  injury  it  is  held  necessary  to  charge 
the  act  as  maliciously  done;^  bat  where  the  intentional  doing 
of  the  act  is  all  that  is  required  by  the  statute  it  is  not  neces- 
sary to  allege  it  to  have  been  maliciously  done.^  In  such  cases, 
however,  it  is  sometimes  said  to  be  necessary  to  charge  the  act 
as  knowingly  done.*  It  is  not  necessary  to  charge  the  act  as 
unlawfully  done  where  that  fact  appears  from  the  other  aver- 
ments.^ At  common  law,  of  course,  it  is  necessary  to  charge 
the  act  as  felonious,  provided  it  is  a  felony ; '  but  the  aver- 
ment that  it  was  done  with  force  and  arms  is  wholly  super- 
fluous.* Where  a  particular  intent,  such  as  that  of  converting 
to  the  wrong-doer's  own  use,  is  specified,  it  must  be  charged.^* 
Where  the  offense  consists  in  entering  without  license  the 
license  should  be  negatived.^^ 

proof  of  wUfal  JdUing  of  a  gelding  ^P.  v.  O'Brien,  60  Mich.  8. 

is  not  admissible  under  the  aUega-  *S.  ▼.  StaUs,  87  Tex.  440;  S.  v.  Ar- 

tionof  the  kimng  of  ahorse:  Ghols-  nold,  89  Tex.  74;  or  <*  wilfully"  if 

ton  ▼.  Sw,  83  Tex.  842.    Further,  as  to  that  is  the  word   in  the   statute: 

description  of  animals,  see  the  same  Uecker  v.  S.,  4  Tex.  Ap.  234.    But 

question  under  the  head  of  larceny,  the  allegation  of  guilty  knowledge 

tupra,  %  1^94  is   unnecessary  where   the   act   is 

^Birdg  V.  &,  31  Ind.  88.  charged  as  wilful  and  malicious:  C. 

« Brown  ▼.  a,  76  Ind.  85;  a  ▼.  Ay-  v.  Falvey,  108  Mass.  804. 

delottk  7  Blackf .  157.  ^a  v.  Maddox,  85  Ind.  585;  a  v. 

*  a  V.  CoeteUo^  62  Conn.  128.   But  in  Martin,  107  N.  0.  904.    On  the  other 

other  cases  it  has  been  held  sufficient  hand  it  was  held   unnecessary  to 

to  charge  that  defendant  "did  do-  charge  the  act  as  knowingly  and 

stroy  and  injure  and  cause  to  be  de-  wilf uUy  done  where  it  was  averred 

stroyed  and  injured:  **  a  v.  Slocum,  as  unlawful:  a  v.  Hartman,  8  Baxt 

8  Black!  815;  Boswell  v.  a,  8  Ind.  884 

49a  "Reg.  V.  Gray,  9  Cox,  417. 

«Boyd  V.  a,  3  Humph.  89;  a  ▼.  •  Taylor  ▼.  a,  6  Humph.  285. 

Jackson,  13  Ired.  829;  Thompson  v.  lOMcCord  t.  a,  79  Ala.  269. 

a,  51  Mi8&858;  Bex  v. Lewis, 3 Buaa  iia  ▼.  Bullard,  73  N.  G  446. 
Cr.l066L 
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§  884.  Yalae  of  property. —  It  seems  to  hare  been  thought 
necessary  in  some  cases  that  the  amount  of  the  injury  to  the 
owner  should  be  alleged.^  At  any  rate  this  is  necessary  where 
the  punishment  is  made  to  depend  upon  the  amount  of  damage 
done ; '  and  in  such  case  the  injury  to  the  owner,  and  not  merely 
the  value  of  the  property,  should  be  stated.*  But  where  the 
punishment  does  not  depend  upon  the  value,  it  has  been  held 
unnecessary  that  any  finding  of  the  value  be  made  by  the  jury.* 
If  an  increased  punishment  is  provided  for  where  the  damage 
is  above  a  certain  amount,  it  is  unnecessary  to  allege  value  in 
order  to  secure  conviction  and  a  minimum  punishment.*  By 
statute  the  necessity  of  alleging  value  may  be  dispensed  with 
entirely,  even  where  the  value  determines  the  amount  of  the 
fine  which  may  be  imposed.* 

§  835.  Joinder. — Injury  to  different  animals  at  different 
times  cannot  be  charged  in  the  same  count;  ^  but  injury  at  the 
same  time  to  property  of  different  owners  may  be  charged  as 
one  offense." 

^S.  V.  Garner,  8  Porter,  447;  S.  v.  to  the  property  instead  of  to  the 

Heath,  41  Tex.  426w  owner   is    not  a   material   defect: 

3  a  V.  Sparks,  60  Ind.  298.    Under  Kinsman  v.  a,  77  Ind.  132;  a  ▼.  Pit- 

the  English  statutes,  see  Reg.  t.  Dod«  zer,  62  Ind.  362. 

son,  9  A.  &  E.  704;  Reg.  ▼.  White-  «a  ▼.  Gigher,  231a.  8ia 

man,  Deara  853;  Reg.  v.  Williams,  9  »  C.  v.  Cox,  7  Allen,  577. 

Cox,  338;  Reg.  v.  Thomas,  12  Cox,  54.  <  Dorrell  v.  a,  80  Ind.  566. 

3  a  y.  Peden,  2  Blackf.  371;  Har-  ?  Burgess  v.  a,  44  Ala.  190. 

ness  V.  a,  27  Ind.  425;  Nicholson  v.  •Smith  y.  a,  63  Ga.  16&    An  in- 

a,  3  Tex.  Ap.  31.    But,  of  course,  if  dictment  for  "cutting  and  remoy- 

the  property  is  destroyed,  a  state-  ing"  timber  does  not  charge  two 

ment  of  the  value  of  such  property  offenses:  U.  a  y.  Stone^  49  Fed.  R 

is  sufficient:  a  y.  Shadley,  16  Ind.  84a 
230.    To  charge  the  injury  as  being 
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CHAPTER  33. 

FORCIBLE  ENTBY  AND  DETAINEIL 

§  836.  Common-law  offenses. — The  offense  of  violently  tak- 
ing or  keeping  possession  of  lands  or  tenements  with  menaces, 
force  and  arms  and  without  authority  of  law^  was  indictable 
by  the  early  common  law.*  But  the  whole  matter  has  been 
regulated  by  statute  in  England  from  early  times.*  The  early 
statutes  are  said  to  have  been  declaratory  of  the  common  law 
and  in  force  in  this  country.*  They  did  undoubtedly  extend 
the  law  so  as  to  make  punishable  the  act  of  forcibly  asserting 
even  a  legal  right  of  possession  as  against  one  in  the  occupancy 
of  the  premises.'  The  statutes  also  provide  for  restitution, 
which  is  the  feature  of  the  proceeding  regarded  as  of  principal 
importance  in  this  country ;  so  that  while  in  England  the  pro- 
cedure was  criminal,  and  in  some  of  our  states  is  still  technic- 
ally so,*  yet  at  most  with  us  it  is  partly  civil  and  partly  criminal, 
the  provision  for  the  fine  rendering  it  a  criminal  proceeding,^ 
while  the  provisions  as  to  restitution  are  in  the  nature  of  a 
civil  remedy.'  In  many  of  the  states  the  criminal  feature  has 
been  entirely  abandoned  and  the  action  is  deemed  a  civil  one.' 

§  837.  What  constitntes  forcible  entry. —  To  constitute  the 
offense  of  forcible  entry  there  must  be  entry  by  actual  force 

1 4  BL  Com.  128.  cute  a  criminal  action  for  interfer- 

s  C.    V.    Shattuck,    4    Cush.    141 ;  ence  with  his  possession  is  not  valid : 

Cruiser  ▼.  a,  18  N,  J.  206;  Rex  v.  Edwick  v.  Hawkes,  18  Ch.  D.  199. 

Bathurst,  Say.  225;  Rex  t.  Wilson,  «  C.  v.  Meyer,  2  Serg.  &  R.  45a 

8  T.  R.  357.  7  a  V.  Harvey,  8  N.  H.  65;  a  v. 

>See  5  Rich.  2,  St  1,  ch.  8;  15  Lord,  5  N.  H.  835. 

Rich.  2,  ch.  2;  8  Henry  6,  oh.  9;  81  ^a  v.  Harvey,  8  N,  H,  65. 

Eliz.,  ch.  11;  21  James  1,  ch.  15.  »a  v.  Morgan,  59  N.  H.  322:  P.  v. 

«a  T.  Morgan,  59  N.  H.  322.  Runkle,  9  John&  147;  P.  v.  Hickox, 

*4  BL  Com.  148,  and  Hammond*s  3  Hill,  446;  Covenhaven  v.  a,  1  N.  J. 

note  thereto;  Newton  v.  Harland,  2  258.    In  New  Jersey  the  civil  rem- 

Scott,  N.  R  474;  Pollen  y.  Brewer,  edy  is  deemed  only  a  substitute  for 

7  C.  Bw  (N.  a)  371 :  Turner  v.  Meymott,  the  English  statutory  provisions  as 

1  Bing:  158;  Beddall  v.  Maitland,  17  to  restitution,  and  the  act  is  still 

Ch.  D.  174    And  a  contract  by  a  punishable  as  a  common-law  offense: 

tenant  waiving  his  right  to  prose-  Cruiser  v.  a,  18  N.  J.  206. 
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§§  838,  889.]  OFFEN8B8  AGAINST  PSOPEIKTT.  [PaKT  VIL 

and  violence  against  the  person  in  possession,  or  with  such 
numbers  of  persons  and  show  of  force  as  would  be  calculated 
to  deter  the  rightful  owner  from  maintaining  his  possession  or 
making  resistance.^  But  the  entry  must  be  ^*  with  a  strong 
hand/'  and  the  ordinary  allegation  of  trespass  by  force  and 
arms  is  not  sufficient.' 

§  838.  Forcible  detainer. —  One  of  the  early  English  stat^ 
utos  extended  the  remedy  to  cases  where  the  entry  was  peace- 
able, but  the  detainer  was  by  force.*  The  entry,  however, 
must  have  been  unlawful.^  If  the  entry  is  rightful,  even  though 
it  could  not  properly  have  been  made  with  force,  yet  it  may  be 
maintained  by  force.*  Although  forcible  entry  and  forcible 
detainer  are  therefore  distinguished  as  different  offenses,  never- 
theless, when  relating  to  the  same  transaction,  they  may  be 
charged  in  one  count.* 

§  839.  Possession  involyed. —  Even  though  there  is  a  right 
to  possession,  yet  if  the  entry  is  made  with  force  it  will  be 
criminal.^  Thus,  a  prosecution  may  be  maintained  by  a  person 
who  has  been  in  possession  of  lands  without  title  against  the 
true  owner  for  expelling  complainant  with  a  strong  hand.*  It 
is  said  that  one  having  a  right  of  entry  may  at  common  law 
use  force,  provided  it  does  not  amount  to  an  actual  breach  of 
the  peace,  whereas  one  not  having  a  right  of  entry  is  indict- 
able if  he  enter  with  a  strong  hand  under  circumstances  calcu- 
lated to  excite  terror,  although  the  force  used  does  not  amount 
to  a  breach  of  the  peace.*  One  early  case  in  this  country  con- 
fined the  remedy  to  a  case  where  there  was  lawful  possession, 

IC.  T.  Shattuck,  4  Cush.  141;  Liss-  >&  v.  Morgan,  59  N.  H.  822;  P.  v. 

ner  v.  a,  84  Oa.  669;  Reap.  ▼.  Sloane,  Rickert,  8  Cow.  226. 

2  Yeates,  229;  8.  ▼.  Davis,  109  N.  C.  ^Rex  ▼.  Oakley,  4  R  &  AcL  307; 

809;   a  V.  Talbott,  97    N.  C.  494;  Rex  v.  Vy^ilson,  8  A.  A  R  817. 

Brazeev.  a,  9  Ind.  Ap.  618;  Rex  v.  ^Vess  v.  a,  93    Ind.  211;   (X  v. 

Smyth,  6  G.  &  P.  201;  Milner  y.  Mao  Knarr,  135  Pa.  St  35. 

lean,  2  C.  &  P.  17.  Acts  which  would  •  C  v.  Rogers,  1  Serg.  &  R  124;  Q 

induce  force  in  resistance  may  be  v.  MiUer,  107  Pa.  St  276^ 

sufficient:  Pennsylvania  v.  Robison,  ?  Pennsylvania   v.   Leach,  Addi& 

Addi&  14;   but  not  a  mere  trivial  352;  Reg.  v.  Studd,  14  L.  T.  63a 

trespass:  Thompson  v.  C,  116  Pa.  St  *Beattie  v.  Mair,  L.  R  10  Ir.  208; 

155.    Nor  is  a  mere  forcible  attempt  Rex  v.  Smyth,  5  G.  &  P.  201. 

to  enter  sufficient:  a  v.  Bryant,  103  *a  v.  Ross,  4  Jones^  315;  a  v. 

N.  G.  436.  Smith,  100  N.  a  46a 

>C.  v.  Brown,  138  Pa.  St  447;  S.  v. 
Pearson,  2  N.  H.  55a 
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Ch.  83.]  FOBCIBLB  KNTBY  AND  DETAINER.         [§g  840,  841. 

as  under  a  lease  not  yet  terminated ;  ^  but  the  weight  of  au- 
thority is  to  the  effect  that  the  legality  of  the  right  of  posses- 
sion is  not  involved  and  that  actual  peaceable  possession  is 
sufficient.'  But  mere  constructive  possession  after  the  termi- 
nation of  actual  occupation  is  not  sufficient.'  A  possession 
which  is  not  exclusive  of  that  of  the  owner,  but  is  simply  the 
occupancy  of  the  owner  himself,  is  not  sufficient.*  Nor  is  a 
possession  sufficient  which  is  merely  temporary,  obtained  under 
fraudulent  pretense  of  title.' 

§  840.  Description  of  premises. —  It  is  not  necessary  that 
the  description  be  perfect,  as  by  courses  and  distances  or  the 
like,  but  a  description  which  is  sufficient  in  ejectment  at  com- 
mon law  will  be  enough.*  The  proof  must  correspond  with 
the  description  given.'' 

§841.  Restitution. —  The  statute  of  Henry  VI.'  provided 
for  the  making  of  restitution  of  possession  by  the  magistrate 
authorized  to  proceed  in  the  case,  and  a  statute  of  Elizabeth ' 
limited  this  right  to  cases  where  the  wrong-doer  had  not  been 
in  possession  for  three  years.*'  But  three  years'  peaceable  pos- 
session does  not  bar  prosecution  for  the  crime.**  To  entitle 
the  complainant  to  restitution,  the  estate  possessed  by  him 
should  be  set  out.*' 

1  P.  V.  Nelson,  18  Johns.  340.  w  8,  v.  Morgan,  69  N.  H.  823;  G  ▼. 

sp.    V.  Leonard,   11   Johns.    604;  Stoever,  1   Serg,  &   R  480;    CL  v. 

S wails  ▼.  S.,  4  Ind.  616;  Reg.  ▼.  Child,  Rogers,  1  Serg.  &  R.  124. 

2  Cox,  102;  Rex  v.  V^iUiams,  9  R  &  ii  Pennsylvania  v.  Robison,  Addi& 

a  549;  Lows  ▼.  Telford,  1  App.  Ca&  14. 

414.  "Vanpool  t.  C,  18  Pa.  St  891; 

•  Pennsylvania  ▼.  Lemmon,  Addis.  Burd  ▼.  C,  6  Serg.  &  R  252;  Tor- 
815.  rence  v.  C,  9  Pa.  St  184;  Reg.  v. 

« Allen  V.  England,  3  F.  &  F.  49.  Bowser,  8  DowL  P.  C.  128;    Rex  v. 

•  Collins  V.  Thomas^  1  F.  &  F.  416.  Hoare,  6  Mau.  &  8,  266;  Rex  v.  Dil- 

•  Dean  v.  Q,  8  Serg.  &  R  418;  Va]>  Ion,  2  Chit  814.    Further  as  to  the 
pool  V.  C.,  18  Pa.  St  891.  proceeding  in  regard  to  restitution, 

7  Bali  T.  a,  26  Ind.  15&  see  Reg.  ▼.  Harland,  8  A.  &  E.  826; 

•  8  Henry  6,  ch.  a  Rex  v.  Hake,  4  M.  &  R  488;  Rex  v. 
'81  Eliz.,  oh.  It                                 WilUams,  9  R  &  C.  54a 
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CHAPTER  34. 

FRAUDULENT  CONVEYANCES;  CONCEALMENT  OF.PEOPBETY. 

§  842.  General  characteristics. —  Forms  of  fraud  consisting 
in  putting  property  beyond  the  reach  of  creditors  by  means  of 
concealment  or  fraudulent  conveyances,  or  in  defrauding  pur- 
chasers by  a  second  conveyance  of  property,  or  in  defrauding 
chattel  mortgagees  or  other  lien-holders  by  concealing  or  re- 
moving property  covered  thereby,  are  recognized  by  statute, 
although  they  were  not  indictable  at  common  law. 

§  843.  Concealing  or  disposing  of  property  to  defraud  cred- 
itors.—  It  is  not  a  "  secreting "  to  refuse  to  give  up  a  watch 
which  one  is  carrying  on  his  person,  when  required  to  do  so 
by  an  officer  levying  execution.^  To  constitute  a  secreting  it 
is  not  necessary  that  the  possession  of  the  property  be  concealed 
from  every  one;  thus,  where  a  town  officer  was  prosecuted  for 
secreting  the  books  of  the  town,  it  was  held  he  committed  the 
crime  by  refusing  to  give  them  up  and  denying  their  posses- 
sion, although  some  of  the  citizens  knew  them  to  be  in  his  pos- 
session.* The  statutes  against  the  secreting  of  property  apply 
to  those  who  assist  the  debtor  in  doing  so  as  well  as  to  the  debtor 
himself.  Thus,  a  mortgagee  under  a  fraudulent  mortgage  may 
be  guilty  of  the  offense  of  concealing  the  property  of  the  mort- 
gagor even  though  the  mortgage  is  recorded  and  the  mortgagee 
has  been  garnished.*  But  one  who  buys  or  receives  property 
without  knowledge  of  any  claim  thereon,  and  then  refuses  to 
disclose  the  location  of  the  property,  is  not  criminally  punish- 
able.* The  charge  of  removing  property  to  a  place  unknown 
is  not  sufficient  to  show  a  violation  of  a  statute  prohibiting  re- 
moval out  of  the  county.*  The  charge  of  fraudulently  receiv- 
ing the  property  of  a  debtor  to  prevent  its  seizure  for  his  debts 
is  not  sufficient  under  a  statute  forbidding  the  fraudulent  re- 
ceiving of  a  mortgage,  pledge  or  conveyance,  or  a  fraudulent 

1  P.  V.  Morrison,  13  Wend.  899.  *  Thomas  v.  a,  92  Ala.  49. 

sa  V.  Williams,  80  Me.  484.  •  Thomas  v.  P.,  19  Wend.  48a 

sa  V.  Johnson,  38  N.  H.  441. 
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concealment.*  In  cliarging  the  offense  of  secreting  goods  tor 
the  purpose  of  avoiding  the  payment  of  debts  and  thereby  de- 
frauding creditors,  it  is  not  suflSoient  to  follow  the  language  of 
the  statute,  but  the  time,  place  and  circumstances  must  be  al- 
leged and  the  names  of  the  parties  intended  to  be  defrauded.' 
§  844.  Fraudulent  conyeyances. —  The  conveyance  of  prop- 
erty with  intent  to  defraud  creditors  may  be  made  criminal, 
the  intent  being  the  essential  element  of  the  crime.'  Such  a 
statute  is  constitutional.^  A  conveyance  such  as  is  made  crim- 
inal by  the  statute  is  void.*  Another  form  of  fraudulent  con- 
veyance sometimes  made  criminal  is  making  a  second  deed 
without  reciting  or  disclosing  a  former  one  to  the  same  prop- 
erty,* or  conveying  land,  knowing  that  it  is  incumbered,  with 
intent  to  defraud.'  But  the  giving  of  a  mortgage  upon  land 
by  one  who  has  already  conveyed  his  title  to  it  is  not  the  dis- 
posing of  the  land  by  fraudulent  sale,  after  having  once  sold  it, 
within  statutory  language.'  It  is  sometimes  provided  that  the 
act  of  a  vendor  of  property  disposed  of  by  conditional  sale 
in  retaking  it  without  refunding  to  the  purchaser  the  amount 
paid  by  him  is  criminal.'  But  the  usual  recording  acts  furnish 
protection  against  subsequent  conveyances,  etc.,  and  provisions 
for  the  punishment  of  such  conveyances  as  criminal  are  not 
common.  Another  offense  somewhat  similar  in  character  is 
that  of  the  removal  by  the  mortgagor  of  real  property  of  build- 
ings therefrom  without  obtaining  the  mortgagee's  consent.*'  In 
any  of  these  cases  the  description  of  the  land  involved  should 
be  sufficiently  particular  to  identify  it;  a  mere  location  of  it, 
as  within  the  county,  not  being  sufficient."  The  instrument  by 
which  the  fraud  was  committed  must  also  be  described.*'  The 
intent  to  defraud  may  be  alleged  in  the  words  of  the  statute 

» S.  V.  Leslie,  1©  N.  H.  93.  "S.  v.  Decker,  53  Kan.  19a 

« Hartmann  v.  C,  5  Pa.  St  60.  "  C.  t.  BrowD,  16  Gray,  189.    But 

>LiiUie  ▼.  McMillan,  53   la.  463;  it  may  be  sufficient  to  describe  the 

Davenport  v.  Cummings,  15  la.  319.  property  generally   as   that   mort- 

<  Herold  t.  S.,  31  Neb.  50.  gaged  to  a  certain  named  party,  giv- 

*  Davenport  v.  Cummings,  15  la.  ing  the  date  of  the  mortgage  and 

219.  *  alleging  that  a  more  particular  de- 

*Si  ▼.  Jones,  68  Ma  197.  scription  cannot   be   given:    GL  v. 

^a  V.  Hunkins,  90  Wia  364.  Strangford,  113  Mass.  389. 

•P.  ▼.  Cox,  45  Cal  843.  WC.  t.  Brown,  16  Gray,  189. 


»Weii  ▼.  a,  46  Ohio  St  45a 


78 


§§  S45,  846.]  OFFENSES  AGAINST  PBOPEITIT.  [FaBT  YIL 

without  going  into  details  so  long  as  the  act  is  saflSciently  set 
oat  to  show  the  particular  transaction  referred  to.^ 

§  845.  Fraud  perpetrated. —  It  is  necessary  to  allege  and 
prove  that  in  some  way  the  parties  named  as  those  intended  to 
be  defrauded  were  or  could  have  been  prejudiced  by  the  act 
charged ;  *  for  instance,  where  the  charge  is  of  mortgaging  prop- 
erty to  defraud  creditors,  it  must  be  averred  that  the  property 
was  not  exempt  from  levy.'  But  it  is  not  necessary  to  show  that 
the  creditor  was  in  a  position  to  seize  the  property  at  the  time 
the  fraudulent  act  is  charged  to  have  been  done,  and  an  imme- 
diate or  prospective,  absolute  or  contingent,  right  on  the  part 
of  the  creditor  is  sufficient.^ 

§  846.  Bemoval  or  disposal  of  property  covered  by  chattel 
mortgage. —  In  various  states  there  are  statutes  making  it 
criminal  to  dispose  of  or  to  remove  out  of  the  state  personal 
property  which  is  covered  by  chattel  mortgage  without  the 
written  consent  of  the  mortgagee.*  And  such  a  statute  covers 
a  transfer  by  exchange  as  well  as  a  sale.*  But  where  it  is  dis- 
posal which  is  prohibited,  taking  out  of  the  state  is  not  crim- 
inal.^ Where  the  statute  prohibits  the  disposal  of  personal 
property,  having  knowledge  of  any  mortgage  or  lien  thereon, 
without  written  consent,  etc.,  or  without  paying  the  mortgage, 
it  is  criminal  for  the  holder  of  a  junior  mortgage  or  lien  to  dis- 
pose of  the  property  without  such  consent  and  without  pro- 
viding for  the  payment  of  the  prior  mortgage  or  lien.*  It  is 
immaterial  that  the  defendant  had  no  title  to  the  property.* 
The  mortgage  must  be  valid  at  the  time  of  the  act  complained 
of.  If  given  by  a  minor  and  not  ratified  no  offense  is  com- 
mitted,^* for  the  sale  is  a  disaffirmance  of  the  mortgage.^^  A 
mortgage  on  unplanted  crops  constitutes  a  valid  and  lawful 
claim  thereon  when  planted;^  and  a  mortgage  on  cows  covers 

1  a  T.  Miller,  08  Ind.  70.  7a  v. Rice, 43  a  a  200;  a  ▼.  Julien, 

sa  ▼.  Chapman,  68  Me.  477;  Day  48  la.  445. 

T.  Lown,  61  la.  864;  a  ▼.  Robinson,  sa  v.  Reeder,  86  a  Q  407. 

29  N.  H.  274  »  a  ▼.  V^UUams,  82  Minn.  587. 

*a  y.  Collins,  62  Vt  195.  i^a  v.  Plaisted,  48  N.  H.  4ia 

4  a  T.  Johnson,  88  N.  H.  441.  U  Jones  ▼.  a,  81  Tex.  Ap.  252. 

•Conley  v.  S.,  85  Ga.  848;  WiUiams  »  Varnum  v.  a,  78  Ala.  28;  Hamil- 

V.  a,  27  Tex.  Ap.  258;  Moye  v.  a,  9  ton  v.  a,  04  Ga.  77a    Contra,  Harde- 

Tex.  Ap.  88;  S.  T.  Harberson,  48  Ark.  man  y.  a,  16  Tex.  Ap.  1.    A  cropper's 

878;  Cooper  y.  a,  87  Ark.  412.  right  to  his  share  may  be  mortgaged, 

*  Johnson  y.  a,  69  Ala.  59a  and  the  sale  of  such  interest  may 
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their  increase.^  It  is  not  usually  criminal  to  purchase  the  mort- 
gaged property  from  the  mortgagor.^  But  some  statutes  are 
broad  enough  to  cover  the  purchaser  as  well  as  the  seller.' 

§  847.  Consent  of  mortgagee. —  While  the  statutes  require 
the  consent  of  the  mortgagee  to  be  in  writing,  yet  a  consent 
given  before  the  execution  of  the  mortgage  may  perhaps  con- 
stitute a  continuing  consent  and  prevent  an  act  done  in  accord- 
ance with  such  consent  from  being  criminal.  Such  consent 
may  lead  the  mortgagor  to  naturally  suppose  that  he  could 
rightfully  do  the  act.*  "Where  consent  is  given  it  does  not  con- 
stitute a  waiver  of  the  mortgagee's  lien  on  the  property.* 
Some  statutes  make  it  criminal  to  sell  without  the  written  con- 
sent of  the  mortgagee,  or  without  informing  the  person  to 
whom  the  sale  is  made  that  the  property  is  mortgaged^  and 
under  such  statutes  compliance  with  one  of  the  conditions  is 
suflBcient.* 

§  848.  Selling  or  removing  property  snbject  to  lien. —  An 
offense  analogous  to  that  above  described  with  reference  to 
property  covered  by  chattel  mortgage  is  that  provided  for  by 
some  statutes  of  selling  or  removing  property  subject  to  a  lien 
without  satisfying  the  lien  or  obtaining  consent  of  the  lien- 
holder,  or  giving  previous  notice  of  the  intention  to  sell  or  re- 
move. These  statutes  are  applicable  mainly  to  cases  of  land- 
lords' liens.' 

§  849.  The  Intent. —  While  it  may  be  said  that  intent  to  de- 
fraud is  material,  yet  it  is  the  wrongful  doing  of  the  prohibited 
act  which  constitutes  the  crime,  and  therefore  it  is  generally 
held  that  the  intent  to  defraud  may  be  inferred  from  the  in- 
tentional making  of  the  sale  without  consent,  etc.;^  and  under 
this  view  it  is  not  necessary  to  charge  that  the  act  was  done 
with  intent  to  defraud.*    But  it  has  been  held  that,  where  only 

conatitlite  a  crime:  Beard  t.  S.,  43       *C.  v.  Damon,  105  Mass.  580. 

Ark.  284  ?  Money  v.  a,  89  Ala.  110;  Smith 

iDyer  v.  &,  88  Ala.  225.  ▼.  a,  84  Ala.  438;  a  ▼.  Tamer,  106 

SMcDonald  ▼.  Norton,  72  la.  052.  N.  Q  691;  a  v.  Smith,  106  N.  a  658; 

Therefore  a  subsequent  mortgage  on  a  v.  Williams,  106  N.  G.  646;  a  v. 

the  same  property  by  the  mortgagor  Johnson,  20  a  C,  887. 

18  not  void:  Tootle  y.  Taylor,  04  la.       *C.  v.  Cutler,  153  Mass.  252;  Beard 

6201  V.  a,  43  Ark.  284;  a  v.  Reeder,  36 

<&  ▼.  Woods,  104  N.  a  89a  a  C.  497. 

« Walker  ▼.  Camp,  69  la.  741.  •ay.  Hurds,  19  Neb.  316.    Contra, 

•  Oswald  ▼.  Hayes,  42  Lk  104  Satohell  y.  Q,,  1  Tez.  Ap.  48a 
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a  part  of  the  mortgaged  property  was  disposed  of,  it  is  improper 
to  charge  that  the  intent  will  be  presumed  from  wilfully  and 
knowingly  doing  the  prohibited  act,  inasmuch  as  in  such  cases 
the  act  would  not  naturally  and  necessarily  result  in  injury  to 
the  mortgagee.^  It  is  essential  that  there  be  knowledge  of  the 
existence  of  the  mortgage  or  lien.' 

§  850.  Venae. —  Where  the  offense  consists  in  removing  prop- 
erty from  the  state  it  is  one  which  cannot  be  committed  wholly 
within  the  state,  and  therefore  it  falls  within  statutory  provis- 
ions such  as  are  found  in  Texas  relative  to  the  place  of  prose- 
cuting crimes  committed  wholly  or  partly  without  the  state 
and  made  punishable  by  law  within  it.  Under  such  provisions 
the  prosecution  is  to  be  had  in  the  county  where  the  defendant 
is  found  and  not  in  the  county  from  which  the  property  was  re- 
moved.' A  prosecution  for  fraudulent  sale  of  property  under  a 
lien  should  be  commenced  in  the  county  where  the  sale  was  made.^ 

§851.  Indictment. —  The  indictment  need  not  set  out  the 
mortgage  by  its  tenor,  nor  aver  the  amount  of  the  indebtedness 
which  it  was  given  to  secure,  nor,  in  case  of  removal  of  the 
property,  the  value  of  the  property;'  and  it  is  not  necessary 
that  it  describe  the  property  as  it  is  described  in  the  mortgage, 
if  the  description  given  is  sufficient  to  identify  the  property.* 
In  case  of  sale  it  must  allege  the  value  of  the  property  at  the 
time  of  sale  in  order  to  show  that  there  was  a  wrong  done  to 
the  mortgagee,  and  under  a  statute  by  which  double  damages 
are  authorized  to  be  given  to  the  injured  party,  in  order  to  show 
the  amount  of  such  damage.^  The  indictment  should  also  show 
that  the  mortgage  was  valid,  subsisting  and  unpaid  at  the  time 
the  act  complained  of  was  done,'  the  place  of  the  wrongful  act 
so  as  to  show  the  venue,'  and  the  name  of  the  person  to  whom 
the  property  was  sold  or  disposed  of,  where  that  is  the  wrong 
alleged ;  ^®  and  it  should  negative  the  written  consent  of  the 
mortgagee,  naming  him.^^ 

1  a  ▼.  Manning,  107  N.  C.  910.  <S.  v.  Gustafson,  50  la.  194;  Satcb- 

s  Foster  ▼.  a,  88  Ala.  183.  eU  ▼.  S.,  1  Tex.  Ap.  4Sa 

»  Williams  v.  a,  27  Tex.  Ap.  25a  »a  v.  Hinkle,  27  Kan.  30a 

4  Robberson  v.  a,  3  Tex.  Ap.  502.  ^^S,v.  Hughes,  88  Neb.  806;  Smith 

•  Wilson  V.  a,  43  Nebi  745.  v.  a,  26  Tex.  Ap.  577;  Alexander  t. 

•Glass  V.  a,  23  Tex.  Ap.  425.    As  S.,  27  Tex.  Ap.  94;  Armstrong  t.  S^ 

to  general  requisites  of  the  indict-  27  Tex.  Ap.  462. 

ment,  see  a  v.  Pickens,  79  N.  C.  652.  ^^  a  ▼.  Hughes,  38  Nebi  366L 
7a  ▼  Ladd,  32  N.  H.  110. 
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OFFENSES  AGAINST  PUBLIC  JUSTICE. 
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PERJURY. 
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I.  What  Constttutes. 

§  852.  Definition. —  Perjury  is,  in  its  essence,  an  attempt  to 
-subvert  public  justice  by  false  swearing.^  An  early  English 
statute  on  the  subject*  relates  only  to  the  perjury  of  a  wit- 
ness in  giving  his  testimony,  and  therefore  the  crime  under  that 
statute  and  others  similar  to  it  in  terms  does  not  include  such 
-cases  as  false  oath  to  an  answer  in  chancery,  or  in  swearing 
the  peace  against  another,  and  the  like.'  But  the  common  law 
seems  to  recognize  a  much  broader  scope  for  the  offense.^  As 
the  definition  is  usually  given,  the  crime  consists  in  the  taking 
of  a  wilful  false  oath  in  a  judicial  proceeding  in  regard  to  a 
matter  or  thing  material  to  a  point  involved  therein.^    Doubt- 

i&  ▼.  Whittemore,  50  N.  H.  245.  Ala.  81;  Rex  v.  Aylett,  1  T.  R.  6a 

*5  Eliz.,  oh.  9.  The   definition   from    Hawkins   is 

'Respi  V.  NeweU,  3  Yeates,  407;  somewhat  more  elaborate:  "A  wil- 

Rilher's  Case,  Cra  Eliz.  148;  Mat-  ful  false  oath  by  one  who,  being 

thew's  CSase,  2  Leon.  201;  Miller's  lawfully  required  to  depose  the  truth 

Case,  Yelv.  120;  Agar's  Case,  Moore,  in  any  proceeding   in   a  course  of 

'027.  justice,  swears  absolutely  in  a  mat- 

*  Reap.  T.  NeweU,  8  Yeates,  407.  ter   of   some   consequence   to   the 

*GLT.PGweU^Met(Ky)10.Gafehran  i)oint  in  question,  whether  he  be 

*▼.  a,  39  MJsB.  541;  Hood  v.  a,  44  believed  or  not:"  1  Hawk.  P.  C,  oh. 
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less  this  definition,  as  well  as  the  others  given  in  the  note,  is 
too  restricted  to  cover  the  cases  which  are  now  by  statute  in- 
cluded in  the  crime.  The  offense  is  almost  universally  extended 
so  as  to  include  false  swearing  in  any  case  where  an  oath  is 
authorized  by  law.*  Many  cases  of  perjury  under  the  statu- 
tory definitions  do  not  relate  to  any  judicial  proceeding  what- 
ever, but  it  is  impossible  to  form  a  definition  which  shall  cover 
all  cases,  as  statutes  frequently  make  particular  forms  of  false 
oath  criminal  without  regard  to  or  in  addition  to  a  general 
definition.  Bv  some  statutes  there  is  an  offense  of  false  swear- 
ing  which  covers  cases  outside  of  common-law  perjury.*  The 
cases  just  cited  illustrate  the  fact  that  under  such  statutes  the 
taking  of  a  false  oath  may  be  criminal  although  not  in  any 
judicial  proceeding,  and  in  such  cases  it  is  evident  that  there  is 
not  the  same  requirement  as  to  materiality  as  in  cases  arising 
in  a  judicial  proceeding.'  At  common  law,  falsehood  not 
strictly  amounting  to  perjury  may  be  an  indictable  misde- 
meanor.^ The  offense  is  a  misdemeanor  only,  unless  under  the 
statutes  it  is  made  a  felony.* 

§  853.  Elements  of  the  offense.—  From  the  definition  of  the 
offense  it  will  appear  that  the  testimony  or  statement  relied 
upon  as  constituting  the  perjury  must  be  (1)  under  oath,  (2)  in 
a  court  having  jurisdiction,  or  (3)  under  circumstances  where 
the  taking  of  an  oath  is  authorized,  (4)  in  a  material  respect, 

69.    Blackstone  adopts  Coke's  defi-  Scowden,  02  Kj.  120;  a  ▼.  StiU,  83 

nition  as  follows:   **  A  crime  oom-  Ky.  275;  S.  v.  Runyan,  180  Ind.  208; 

mitted  when  a  wilful  oath  is  admin-  S.  v.  Baker,  64  Vt  355;  Davidson  v. 

istered  in  some  judicial  proceeding  S., 22  Tex.  Ap.  372;  Steber  ▼.  a,2dTex. 

to   a   person  who  swears  wilfully,  Ap.  176;  U.  S.  t.  Dickey,  Morris,  412; 

absolutely  and  falsely  in  a  matter  Rex  t.  Hodgkiss,  I*  R.  1  G.  G.  212. 

material  to  the  issue   or   point  in  Though  a  particular  form  of  false 

question : "  4  BL  Com.  137.    Bishop's  swearing  may  be   made  a  misde- 

definition   is,    "The   wilful    giving  meaner,  it  may  also  constitute  per- 

under  oath  in  a  judicial  proceeding  jury:  P.  v.  Flatty  07  Cal.  21.  Perjury 

or  court  of  justice  of  false   testi-  is  not  contempt  of  court:  S.  v.  Las- 

mony  material  to  the  issue  or  point  aras,  37  La.  An.  401. 

of  inquiry:"  2  Bish.  Cr.  L.,  §  1015.  »a  v.  Flagg,   25  Ind.  24a    Fur- 

1G.T.  Hughes,  5  Allen,  499;  S.  v.  ther   as  to  materiality,  see  infra, 

Byrd,  28  a  a  18;  U.  a  v.  Bedgood,  §  86L 

49  Fed.  R  54;  U.  a  v.  Liandsberg,  23  «  Ex  parte  Overton,  2  Rose,  257; 

Fed.  R.  685;  U.  a  t.  Ambrose,  108  Reg.  v.  Chapman,  2  a  &  K  84a 

U.a836.  »Anon.,R.]kLCharlt22a 

sa  T.  Maynard,  91  Ey.  181;  a  ▼. 
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(5)  false,  and  (6)  wilfully  and  corruptly  so.  The  discussion  of 
the  questions  which  arise  may  conveniently  be  arranged  under 
these  headings  with  the  addition  of  matters  pertaining  to  the 
indictment  and  the  evidence.  Subornation  and  attempts  will 
be  discussed  under  a  concluding  heading. 

IL  Thb  Oath. 

§  854.  Essential. —  It  is  absolutely  essential  to  the  offense 
that  the  testimony  or  statement  relied  on  as  constituting  per- 
jury was  under  an  oath  actually  administered.  Without  this 
there  can  be  no  conviction  for  the  offense.^  It  is  not  enough 
that  the  defendant  made  and  subscribed  in  open  court  a 
false  and  corrupt  oath;^  but  there  must  have  been  some  oral 
form  of  oath  or  affirmation  by  the  affiant  recognizing  the  so- 
lemnity of  the  act,  equal  to  the  invocation  of  the  Deity,  and 
not  a  mere  statement.'  The  usual  form  of  charging  the  offense 
is  to  allege  that  defendant  took  his  ^  corporal "  oath  to  speak 
the  truth,  etc.,  but  such  an  allegation  is  sufficiently  proved  by 
evidence  that  he  assented  by  some  corporal  action,  whether 
by  kissing  the  testament,  or  holding  up  his  hand,  or  in  any 
other  of  the  ways  practiced  to  signify  such  assent.^  If  the 
false  oath  charged  is  a  written  statement  sworn  to  by  defend- 
ant, it  is  immaterial  whether  the  oath  was  administered  before 
or  after  the  statement  was  reduced  to  writing  and  signed.^ 

iQase  y-.  P.,  76  N.  Y.  242;  O'Reilly  &  v.  Mace,  86  N.  Q  66a    A  witness 

V.  P.,  86  N.  T.  154;  S.  v.  Divoll,  44  N.  who  takes  an  oath  without  object- 

H.  140;  P.  V.  Bartman,  81  CaL  200.  ing   to  the  manner  in  which  it  is 

<S.  V.  Divoll,  44  N.  H.  140.    One  offered  and  swears  falsely  is  guilty 

may  "swear"  who  is  not  "sworn."  of  perjury:    S.  v.  Whisenhurst,  2 

If  no  oatb  is  administered  there  is  Hawks,  458. 

no  perjury;  U.  S.  ▼.  McConaughey,  *G.  v.  Sargent,  129  Mass.  116.  Under 

33  Fed.  R.  168.  a  federal  statute  for  the  punishment 

'O'Reilly  v.  P.,  86  N.  T.  154  of  one  who  shall  falsely  "state ''  or 

«SL  V.  Norris»  9  N.  H.  96;  U.  S.  t.  "subscribe,"  eta,  either  form  of  fal- 

Baer,  18  Blatch.  49dL   The  averment  sification  is  sufficient:  XT.  S.  v.  Neale, 

that  the  witness  took  his  corporal  14  Fed.  R  767.    Making  a  mark  in 

oath  ia  unnecessary,  and  proof  of  any  response  to  the  direction  "If  you 

method  of  assent  used  in  the  courts  swear  to  this  statement  put  your 

is  sufficient:  C  t.  Reynolds,  89  Ky.  mark  here,"  is  sufficient  under  fed- 

147.    If  the  evidence  shows  that  the  eral  statute:  U.  Q,   v.  Mallard,  40 

oath  was  administered,  the  presump-  Fed.  R  161. 
tion  is  that  it  was  rightfully  done: 
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Indeed,  it  is  immaterial  whether  the  writing  was  signed  at  all, 
the  material  point  being  that  the  statement  was  sworn  to.^ 

§  865.  Before  authorized  offleer. —  It  is  essential  to  the 
offense  that  the  oath  shall  have  been  administered  by  an  offi- 
cer authorized  to  do  so.'  Thus,  if  the  person  administering 
the  oath  as  officer  has  not  qualified  to  act  as  such,'  or  is 
not  yet  authorized  to  enter  upon  the  discharge  of  his  duties,^ 
or  is  acting  under  an  invalid  appointment,^  or  after  his  au- 
thority to  act  has  terminated,'  or  acts  outside  of  the  limits  of 
the  territory  within  which  he  has  authority  to  act,^  there  can 
be  no  conviction  for  the  false  swearing.  If  a  deputy  is  author- 
ized to  administer  oaths,  the  oath  before  him  will  be  effectual;' 
but  the  allegation  must  in  such  case  charge  the  administration 
of  the  oath  by  the  deputy  and  not  by  the  principal.'  Where 
the  oath  was  administered  by  an  assistant  of  the  clerk  of  the 
court  at  his  request,  it  was  said  that  it  would  be  presumed  to 
have  been  done  with  the  assent  of  the  presiding  judge,  and 
therefore  to  have  been  properly  administered.^'  But  where  it 
was  charged  that  upon  a  coroner's  inquest  the  oath  was  ad- 
ministered by  a  justice  of  the  peace  in  the  presence  and  by  the 
direction  of  the  coroner,  it  was  held  that  the  oath  was  insuffi- 
cient, the  justice  having  no  jurisdiction  to  act  in  such  a  case.'^ 
If  the  oath  is  taken  in  a  court  having  jurisdiction,  it  is  sufficient 
if  the  officer  acting  is  one  of  a  class  haxing  prima  facie  au- 
thority ;  but  if  the  oath  is  not  in  a  judicial  proceeding,  but  ex 
partej  the  officer  must  be  one  authorized  to  administer  such 
oath." 

§  856.  Acting  officer. —  It  is  not  necessary,  however,  to  prove 
the  authority  of  the  officer  by  producing  his  commission  or  cer- 

^  C.  ▼.  Carel,  105  Masa  582.  thority  to  administer  an  oath  is  im- 

2U.  S.  V.  Curtis,  107  U.  8.671;  U.S.  plied:  Peters  v.  U.  a,  2  OkL  11«. 

V.  Hall,  181  U.  a  50;  Morrell  v.  P.,  82  »BiggerstaflP  v.  G,  11  Bush,  169. 

111.  499;  Van  Dusen  v.  P.,  78  111.  645;  ^a  v.  Phippen,  62  la.  64. 

a  V.  Owen,  73  Ma  440;  U.  a  v.  Bed-  *Muir  v.  a,  8  Blaokt  154. 

good,  49  Fed.  R  54.    For  cases  under  >  a  v.  Cannon,  79  Ma  34a 

English  statutes,  see  Rex  v.  Hanks,  'Van  Dusen  v.  P.,  78  IlL  645. 

8  C.  &  P.  419;  Reg.  v.  Stone,  Dears.  «  Warwick  v.  S.,  25  Ohio  St  21;  P. 

261;  Reg.  v.  Hallett,  2  Den.  237;  Reg.  t.  Waite,  102  Cal.  251. 

T.  Dunn,  12  Q.  B.  1026.    Where  a  » Hitesman  v.  S.,  48  Ind.  473. 

register  or  receiver  of  the  land  office  ^®  Stephens  v.  S.,  1  Swan,  157. 

is  authorized  to  take  testimony,  au-  ^^  S.  v.  Knight,  84  N.  C.  789. 

»a  ▼.  Dreifus,  88  I^a.  An.  877. 
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tificate  of  election  or  appointment;  proof  that  when  the  oath 
was  administered  he  was  an  acting  officer  is  sufficient.^  Indeed, 
it  was  said  in  one  case  that  even  thoagh  the  officer  had  not 
been  legally  appointed,  if  he  had  openly  and  notoriously  dm- 
charged  the  functions  of  his  office  and  administered  the  oath 
in  his  official  capacity  it  would  be  sufficient.^  But  the  rule 
generally  recognized  is  that  the  officer  must  be  one  authorized 
ds  Jure  and  not  merely  de  facto.*  It  is  only  when  there  has 
been  originally  a  valid  authority  in  the  elective  or  appointing 
power,  and  the  election  or  appointment  is  irregular,  that  the 
officer  may  be  considered  as  authorized  de  facto  although  not 
strictly  de  jure.  If  the  appointment  was  without  authority 
from  the  beginning,  the  oath  is  not  official  and  perjury  cannot 
be  predicated  upon  it.* 

§857.  State  officer  acting  under  federal  statute. —  The 
statutes  of  the  United  States  authorize  oaths  in  various  cases 
to  be  taken  before  justices  or  notaries  appointed  under  state 
authority,  and  under  such  statutes  there  may  be  a  conviction 
in  the  federal  court  for  perjury  committed  in  swearing  falsely 
before  a  state  officer  in  a  case  where  the  oath  is  thus  author- 
ized.* But  the  case  must  be  one  in  which  authority  is  given 
bv  the  federal  statute  to  the  state  officer  to  administer  such 
oaths.* 

III.  Ik  a  Coubt  B[avinq  JuEisnionoir. 

§  858.  Jnrisdietlon  essential. — False  swearing  in  a  proceed- 
ing in  a  court  which  has  no  jurisdiction  thereof  cannot  consti- 
tute perjury."^  There  must  be  a  tribunal  so  constituted  as  to  be 
authorized  to  proceed  in  the  case,*  and  a  matter  under  in vestiga- 

1  Server  v.  S.,  2  Blackf.  85;  a  v.  Boggs,  81  Fed.  R.  837;  U.  S.  v.  Law, 

Gregory,  2  Murph.  69;  Keator  v.  P.,  50  Fed.  R.  915. 

9^  Mich.  48 1;  Reg.  v.  Newton,  1  C.  &  «  U.  a  v.  Curtis,  107  U.  a  671; 

K.  469;  Reg.  v.  Howard,  1  M.  &  Rob.  U.  a  v.  Howard,  87  Fed.  R.  666;  U.  a 

1S7;  Rex  v.  Verelst,  3  Campb.  482.  v.  Manion,  44  Fed.  R.  800. 

»Izerv.  a,  77Md.  110.  ^s.  v.  Alexander,  4  Hawks,  183; 

•Staight  V.  a,  89  Ohio  St  496;  a  v.  Wyatt,  2  Hayw.  56;  a  v.  Whit- 
Lambert  v.  P.,  76  N.  Y.  220.  temore,  50  N.  H.  245;  a  v.  Furlong, 

<  Lambert  v.  P.,  76  N.  Y.  220.  26  Me.  Q»;  a  v.  Hay  ward,  1  Nott  &  M. 

»U.  a  T.  Curtis,  107  U.  a  671;  646;  S.  v.  McCroskey,  8  McCord,  808. 

U.  a  V.  Bailey,  9  Pet  288;  U.  a  v.  »P.  v.  Tracy,  9  Wend.  265;  a  v. 

Madison,  21  Fed.  R  628;  U.  a  v.  Peters,  57  Vt  86;  Reg.  v.  Lloyd,  19 

Hearing,  26  Fed.  R  744;  U.  a  v.  Q.  K  D.  2ia 
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tion  before  such  tribunal  which  it  is  authorized  to  inrestigate.^  If 
the  proceeding  is  void  on  its  face  there  can  be  no  perjury  ;^  but 
mere  irregularity  will  not  constitute  a  defense.*  Thus,  if  the 
proceeding  in  which  the  false  oath  was  taken  was  criminal  and 
commenced  by  warrant,  it  will  not  defeat  the  prosecution  for 
perjury  that  such  warrant  was  issued  without  complaint  or 
aflSdavit>  But  where  the  prosecution  could  only  be  on  indict- 
ment found  and  the  grand  jury  ignored  the  bill,  it  was  held 
tiiat  the  proceeding  was  so  far  without  jurisdiction  that  false 
swearing  in  a  motion  to  tax  the  costs  could  not  be  perjury.^  If 
the  objection  to  the  jurisdiction  is  one  based  on  the  exemption 
of  the  person  only  and  not  on  defect  in  the  court,  there  will 
not  be  such  want  of  jurisdiction  as  to  constitute  a  defense  for 
perjury  committed.'  If  a  preliminary  examination  is  held  be- 
fore a  magistrate  not  authorized  to  hold  an  examination  for 
the  crime  charged,  false  swearing  therein  will  not  be  punish- 
able.^ So  it  must  appear  that  some  charge  had  been  made 
before  the  magistrate  pending  the  investigation  of  which  the 
false  testimony  was  given; *  and  if  the  sworn  information  does 
not  show  the  requisite  statutory  facts  to  authorize  such  prose- 

» Pankey  v.  P.,  2  lU.  80;  Mackin  <  a  v.  Peters,  107  N.  C.  87e.  So  the 
▼.  P.,  115  111.  812;  Reg.  v.  Ewington,  fact  that  there  was  not  a  legal  sum- 
Car.  &  M  819.  If  the  proceeding  is  mons  or  information  wiU  be  irama- 
based  on  an  ordinance  or  other  such  terial:  Reg.  ▼.  Fletcher,  U  R.  1  C  C. 
municipal  action,  and  the  ordinance  820;  Reg.  v.  Hughes,  4  Q.  B.  D.  614; 
or  action  is  void,  there  is  no  juris-  Reg;  v.  MiUard,  Dears.  166;  Reg.  v. 
diction,  and  false  swearing  therein  Berry,  Bell,  46;  Reg.  v.  Simmons, 
wiU  not  be  perjury:  S.  v.  Crumb,  68  Bell,  168;  Reg.  v.  Shaw,  I*  &  C.  579. 
Ma  206;  Buell  v.  S.,  45  Ark.  836;  The  test  is  whether  the  prosecution 
Kerfoot  ▼.  C,  89  Ky.  174  would  bar  another  prosecution  for 

>  Collins  V.  S.,  78  Ala.  438.  the  same  offense:  Anderson  v.  S.,  24 

« a  V.  Lavalley,  9  Ma  824;  &  v,  Tex.  Ap.  705. 

Ridley,  114  N.  C.  827;  Ryalls  v.  Reg.,  *  a  v.  Gates,  107  N.  C.  832 

11  Q.  B.  781;  Reg.  v.  Proud,  L.  R  1  •Cordway  v.  a,  25  Tex.  Ap.  405. 

G  C.  71;  Reg.  v.  Johnson,  K  R.  2  'S.  v.  Furlong,  26  Me.  69;  a  v. 

a  C.  15.    Thus,  if  the  jurisdiction  is  Jenkins,  26  a  C.  121 ;  a  v.  Wymberly, 

improperly  exercised  by  reason  of  40  La.  An.  460. 

non-residence,  but  such  objection  is  ^  Reg.  v.  Pearson,  8  C.  &  P.  119. 

not  made,  the  court  cannot  be  said  But  as  an  affidavit  to  hold  to  bail 

to  be  without  jurisdiction:  P.  v.  Mo-  may  be  sworn  to  before  the  issuing 

Gaffrey,  75  Mich.   115;    Walker   y.  of  the  writ  of  summons,  an  indict- 

Beg.,  8  K  &  B.  439.  So  if  the  informa-  ment  for  perjury  committed  in  such 

tion  is  defective,  but  might  be  made  an  affidavit  need   not  allege  that 

0Dod  by  amendment,  it  is  sufficient:  there  was  an  action  pending:  Eling 

liaynard  v.  P.,  185  IlL  4ia  v.  Reg.,  14  Q.  R  8t 
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cution  there  can  be  no  perjury.^  There  must  be  a  proceeding 
pending  in  which  the  f alse^  testimony  is  given,'  and  if  it  ap- 
pears that  jurisdiction  thereof  was  not  yet  acquired/  or  had 
already  been  lost/  there  can  be  no  perjury.  But  it  is  imme- 
terial  what  the  result  of  the  proceeding  may  be.* 

IV.  "Whbeb  Aisr  Oath  is  Authoeizbd. 

§  859.  Collateral  proceedings  in  eonrt. — Under  the  stat- 
utes it  is  not  necessary  that  the  oath  shall  have  been  in  a  ju- 
dicial proceeding;*  but  it  must  be  one  that  is  authorized  by 
law  or  the  taking  of  it  wiU  not  be  perjury.'  Thus,  false 
swearing  in  a  bill  or  answer  under  oath  in  chancery,  where  a 
sworn  bill  or  answer  is  not  called  for,  is  not  perjury.*  But 
perjury  may  be  committed  in  the  verification  of  a  pleading 
where  a  sworn  pleading  is  authorized  by  statute.*  At  various 
stages  of  a  judicial  proceeding  affidavits  may  be  appropriate 
for  securing  service  by  publication;^*  or  to  procure  a  writ  of 
habeas  corpus;  "  or  to  secure  submission  to  arbitration;"  or  on 
a  motion  for  continuance,"  or  other  motion ; "  and  false  swear- 
ing in  any  such  affidavit  may  be  perjury.  But,  as  will  here- 
after be  shown,  there  must  have  been  occasion  for  the  use  of 
such  affidavit  or  it  will  not  be  deemed  material.^  False  swear- 

1  Johnson  v.  a,  58  Ga.  897;  Beg.  v.  'C.  t.  KimbaU,  108  Mass.  47a 

Sootton,  5  Q.  B.  49a  ^^B.  v.  Banker,  88  Kan.  787. 

s  a  y.  Hanson,  89  Me.  887.  ii  White  v.  a,  9  Misa  149. 

<a  T.  Plummer,  50  Me.  217;  Beg:  1>S.  v.  Stephenson,  4  McCk>rd,  165; 

T.  Bishop,  Car.  &  M.  d02b  or  in  submitting  evidence  to  a  board 

^  As  by  failure  to  grant  a  continu-  of  arbitration:  Beg.  t.  Vreones,  1  Q. 

ance:  a  v.  Hall,  49  Me.  412.    As  to  B.  D.  (1891)  330. 

defeating  the  jurisdiction   by  un-  i'  a  t.  Johnson,  7  Blackf.  49;  a  t. 

authorized  amendment  as  to  parties:  Shupe,  16  la.  86;  Morrell  v.  P.,  82  IlL 

Reg.  V.  Pearce,  3  R  &  a  58t  499;  Sanders  v.  P.,  124  111.  218. 

*  Beg.  y.  Bray,  9  Coz,  218.  i«  P.  t.  Fox,  25  Mich.  492;  Byalls  v. 

•a  y.  Dayton,  23  N.  J.  49.    And  see  Beg.,  11  Q.  B.  781;  Beg.  y.  Alsop,  U 

supra,  %  852.  Cox,  264.    So  an  affidayit  before  a 

7  a  y.  Mace,  76  Ma  64;  a  y.  Mo-  justice  of  the  peace  by  defendant  in 

Garthy,  41  Minn.  69;  Collins  y.  a,  88  anaction  on  a  note,  to  the  effect  that 

Fla.  446;  U.  a  y.  Babcock,  4  McLean,  he  neyer  signed  the  note,  was  held 

118;  U.  a  y.  Nickerson,  1  Sprague,  sufQcient  as  a  plea,  and  subject  of 

283;  Oyerton  y.  Beg.,  4  Q.  B.  88;  perjury:  a  y.  Boberts,  11  Humph. 

Lamden  y.  a,  5  Humph.  8a  639. 

•Silyer  y.  a,  17  Ohio,  865;  P.  y.  i» Morrell  y.  P.,  82  HI.  499;  infra, 

Gaige,  26  Mich.  80;  Beg.  y.  Tates»  §  879. 
Gar.  &  M.  13a 
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ing  of  a  jaror  on  an  examination  touching  his  competency 
may  constitute  perjury,  although  no  formal  issue  as  to  his 
competency  has  been  raised.^  A  false  oath  made  before  a 
magistrate  for  the  purpose  of  instituting  a  criminal  prosecu- 
tion, being  in  a  matter  authorized  by  law,  is  perjury;'  so  is 
false  testimony  in  an  investigation  before  a  grand  jury.'  So, 
perjury  may  be  committed  in  testifying  in  an  investigation  by 
a  legislative  body  on  a  charge  of  bribery  against  one  of  its 
members;*  or  in  a  proceeding  by  a  poor  debtor  to  secure  his 
discharge  from  imprisonment;*  or  in  qualifying  as  surety  on 
a  bond  authorized  by  law/  False  swearing  in  a  naturalization 
proceeding  is  perjury.''  Other  illustrations  are  given  in  the 
note.® 

§  860.  Proceedings  not  in  court. — The  illustrations  in  the 
preceding  section  have  related  mainly  to  evidence  by  way  of 
affidavits  or  otherwise  used  in  some  form  in  proceedings  before 
a  court ;  but  affidavits  are  also  sometimes  authorized  for  other 
purposes  than  use  before  a  court;  thus,  where  the  officers  of  a 
bank  were  required  by  statute  to  make  report  under  oath,  the 
making  of  a  false  report  was  held  to  be  perjury,  although  such 

iHiUiard  v.  S.,  U  Lea»  648;  &  v.  martial  (semble):  Beg.  v.  Heane,  4 

WaU,  9  Yerg.  847.  B.  &  a  947. 

•Langford  v.  a,  9  Tex.  Api  283;  *Arden  v.  a,  11  Conn.  408;  C  v. 

Carpenter  v.  a,  4  How.  (Miaa)  163;  Calvert,  1  Va.  Cas.  181. 

Pennaman  v.  a,  58  Ga.  836.    But  if  *T.  v.  WeUer,  3  New  Mex.  470; 

the  sworn  accusation  is  deficient  in  Ralfe  v.  U.  a»  11  Biss.  88. 

the  facts  required  bj  statute  to  give  ^i^ump  v.  C,  80  Pa.  St  475;  a  v. 

the  tribunal  jurisdiction,  no  i)er jury  Whittemore,  60  N.  H.  345;  XT.  a  ▼. 

is  committed:  Johnson  y.  a,  58  Ga.  Jones,  14  Blatchf.  90;  U.  a  v.  Grott- 

397.    One  who  is  examined  before  a  kau,  80  Fed.  R.  672;  U.  a  v.  Lehman, 

magistrate  as  to  whether  there  is  89  Fed.  R.  49;  U.  a  v.  Lehman,  89 

cause  for  a  complaint  being  filed  Fed.  R.  768. 

cannot  be  prosecuted  for  perjury  in  ^  Special  proceedings  against  an 

swearing  falsely,  there  being  no  pro-  attorney:  Rex  y.  Crossley,  7  Term  R 

ceeding  pending:  P.  y.  Tltmus,  102  815.      Proceedings    before    marine 

Mich.  318.  board:  Reg.  v.  Tomlinson,  L^  R.  1 

^a  y.  McCormick,  62  Ind.  169;  a  C.    C.    49.     Bastardy    proceedings: 

y.  Offutt,  4  Blackf.  355;  Pipes  v.  S.,  Maynard  y.  P.,  135  IlL  416;  Reg.  y. 

^  Tex.  Ap.  318;  P.  y.  Young,  81  CaL  Fletcher,  L.  R.  1  a  a  820;  Reg.  v. 

^63.    And  the  testimony  of  a  grand  Berry,  Bell,  46;  Reg.  y.  Cooke,  2  Den. 

juror  is  competent  to  proye   that  462;  Reg.  y.  Hughes,  Dears.  &  B.  188; 

such  false  eyidence  was  giyen:  P.  y.  Reg.  v.  Chugg,  11  Cox,  558.  Coroner's 

Young,  31  Cal.  563.  inquest:  Reg.  y.  Johnson,  U  R  2 

<Ex  parte  McCarthy,  29  Cal.  395;  C.  C.  15, 
or  in  proceedings  before  a  court- 
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report  was  not  for  use  in  any  judicial  proceeding.*  So  an  affi- 
davit may  be  required  in  connection  with  the  filing  for  record) 
of  a  chattel  mortgage;*  or  in  connection  with  the  acknowl- 
edgment of  a  deed;'  or  in  procuring  a  marriage  license;*  or 
in  connection  with  public  accounts;*  or  the  return  of  property 
for  taxation;*  or  in  the  payment  of  customs  duties;^  or  in 
claiming  exemption  from  military  duties;*  or  in  land  claims  or 
contests  in  a  United  States  land  office.* 

V.   MATEEIALnr. 

§  861  •  Essential. —  To  constitute  perjury  the  false  statement 
under  oath  must  be  with  reference  to  a  material  matter.  If 
the  false  swearing  is  as  a  witness  it  must  be  as  to  some  fact  mate- 
rial to  the  issue  in  the  case;^*  and  the  materiality  of  the  testi- 
mony must  appear  either  by  direct  allegation  or  from  the  other 
averments  of  the  indictment;**  and  must  be  established  by  the 
evidence ;  it  cannot  be  left  to  presumption  or  inference.**  Where 
the  statute  extends  the  offense  to  other  cases  of  false  swearing 
than  those  in  a  judicial  proceeding  so  as  to  cover  in  general 
false  oaths  in  a  matter  where  an  oath  is  authorized  by  law,  it  is 
not  necessary  that  the  false  statement  under  oath  be  with  ref- 
erence to  an  issue  in  a  judicial  proceeding;**  but  even  in  such 
cases  some  materiality  to  the  subject  in  regard  to  which  the 
false  statement  under  oath  is  made  must  appear.**    The  mere 

1  a  ▼.  Dayton,  23  N.  J.  49.  40  N.  H.  229;  Plath  ▼.  Braunsdorff, 

«S.  v.  CoUins,  62  Vt  195.    And  see  40  Wi&  107;  a  v.  Dodd,  8  Murphy, 

Reg.  T.  Hodgkiss,  Lb  R.  1  C.  C.  212.  226;  a  v.  Ammons,  8  Murphy,  128; 

SEz  parte  Carpenter,  64  CaL  267.  a  ▼.  Bailey,  84  Mo.  850;  Hinch  ▼.  a, 

«Gell  V.  a,  20  Ohio  St  880;  a  v.  2  Ma  158;  a  v.  Hattaway,  2  Nott  & 

Floto^  81  Md.  600;  Maybush  v.  C,  29  M.  118;  P.  v.  Perazzo,  64  CaL  106;  P. 

Grat  857,  8  Am.  Cr.  R  292;  Rex  v.  v.  Ah  Sing,  95  CaL  657;  White  v.  S., 

Foster,  Russ.  &  Ry.  459;  Reg.  v.  Chap-  9  Mis&  149;  Nelson  v.  a, 47  Miss.  621 ; 

man,  2  a  &  E.  846.  MiUer  v.  S.,  15  Fla.  577;  U.  a  v.  Rob- 

OU.  a  y.  Ambrose,  108  U.  a  836;  inson,  4  Dak.  7a 

Vance  v.  S.,  62  Misa  137;  O'Bryan  v.  "a  v.  Beard,  25  N.  J.  884;  a  v. 

a,  27  Tex.  Aix  889.  Geer,  46  Kan.  529;  a  ▼.  Anderson, 

•a  V.Smith, 48 Tex. 655;  a T. Can-  108  Ind.  170;  U.  a  v.  Robinson,  4 

non,  79  Ma  843.  Dak.  72.    And  see  as  to  the  indict- 

T  U.  a  V.  Barton,  Gilp.  439.  ment,  infra,  §  878. 

*n.  a  ▼.  Sonachall,  4  Biss.  425.  ^2  s.  v.  Aikens,  82  la.  40a 

•Caha  V.  U.  a,  153  U.  a  211;  U.  a  "S.  v.  Byrd,  28  a  C.  la 

▼.  Wood,  70  Fed.  R.  485.  "  U.  a  v.  Shinn,  14  Fed.  R  447, 

M Pankey  v.  P.,  2  BL  80;  a  v.  Hobbs, 
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allegation  of  an  intent  to  defraud  by  means  of  the  false  afS- 
davit  is  not  enough  without  showing  that  it  might  effect  such 
result.^  If  the  false  statement  in  an  affidavit  is  of  a  matter  not 
necessary  to  be  alleged  for  the  purpose  for  which  the  affidavit 
is  to  be  used,  it  will  not  be  perjury.*  Not  only  must  the  evi- 
dence be  material  with  reference  to  the  fact  sought  to  be 
proved,  but  the  fact  must  be  material  to  the  issues.' 

§  862.  Collateral  facts. —  There  may  be  perjury,  however, 
in  falsely  swearing  as  to  facts  which  are  not  immediately  in 
issue,  but  which  constitute  material  circumstances  legitimately 
tending  to  prove  or  disprove  facts  which  are  in  issue,  or 
strengthen  or  weaken  the  testimony  with  reference  to  such 
facts.^  So  where  the  question  is  as  to  what  testimony  was 
given  at  a  former  trial,  the  statement  of  the  witnesses  with 
reference  thereto  is  material,  although  the  evidence  referred 
to  on  the  former  trial  was  not  material  in  that  case.^  A  gen- 
eral inquisitorial  investigation  by  a  grand  jury,  directed  to  no 
specific  end,  does  not  constitute  such  a  proceeding  that  false 
testimony  therein  will  be  perjury,  as  such  testimony  is  not  ma- 
terial to  any  particular  issue.* 

§  863.  Illustrations. —  In  general,  a  variance  in  the  testi- 
mony of  a  witness  as  to  the  date  of  a  circumstance  connected 
with  a  criminal  act  will  not  serve  as  a  basis  for  a  prosecution 
for  perjury.^  But  the  date  of  particular  circumstances  may 
become  material  so  that  false  swearing  with  reference  thereto 
may  be  punishable.'  The  words  "  value  received "  not  being 
material  in  a  note,  false  testimony  by  a  witness  that  he  had 

la  V.  Lamont,  3  Wis.  437;  S.  v.  >S.  v.  Bailey,  84  Ma  850. 

Collins,  C2  Vt  195.    The  fact  that  ^Dilcher  v.  a,  89  Ohio  SL  180;  a 

the  affidavit  may  have  some  actual  v.  Clogston,  63  Vt  215;  Mackin  v.  P., 

«frect  will  not  make  it  material  if  it  115  III.  312;  a  v.  Day,  100  Ma  242; 

in  not  legally  material:  Reg.  v.  South-  S.  v.  Hunt.  137  Ind.  537;  Williams  v. 

wood,  1  F.  &  F.  356.  a,  68  Ala.  551 ;  Robinson  v.  a,  18 

2  Pollard  V.  P.,  69  HI.  148;  Gibson  Fla.  898;  Smith  v.  Deaver,  6  Jones, 

V.  a,  44  Ala.  17;  Hood  v.  S.,  44  Ala.  563;  U.  S.  v.  Landsberg,  28  Fed.  R. 

81 ;  a  V.  Helle,  2  HiU  (S.  C).  290:  U.  S.  585. 

T.  Howard,  87  Fed.  R.  666.    Whether  » S.  v.  Mooney,  65  Ma  494. 

in  an  affidavit  the  description  of  the  ^  Banks  v.  S.,  78  Ala«  14 

deponent  at  the  commencement  of  'Rhodes  v.  C,  78  Va.  692;  U.  Q.  v. 

it  is  to  be  deemed  a  material  part,  Shinn,  14  Fed.  R.  447. 

quoere:  Reg.  v.  Chapman,  2  C.  &  E.  ^C.  v,  Monahan,  9  Gray,  119;  Hen- 

846.  derson  v.  P.,  117  IlL  26& 
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executed  a  note,  but  none  with  those  words,  was  held  not  pw- 
jary  .*  False  testimony  tending  to  prove  an  alibi  will  be  perjury.* 
False  testimony  as  to  matters  of  aggravation  or  mitigation  in 
a  criminal  prosecution  may  be  perjury.'  Other  illustrations 
of  cases  where  testimony  as  to  a  collateral  fact  was  held  suffi- 
cient to  constitute  perjury  are  given  in  the  note.* 

§864.  As  to  credibility  of  witness. —  Testimony  as  to  a 
fact  which  affects  the  credibility  of  other  witnesses  is  mate- 
rial,  and  if  false  constitutes  perjury.*  And  this  is  true  as  to 
false  testimony  given  in  answer  to  a  question  asked  with  a  do- 
sign  to  impair  the  credit  of  the  witness  himself.*  Thus,  it  is 
perjury  to  testify  falsely  as  to  having  previously  made  a  differ- 
ent statement.^  But  it  is  said  that  if  the  witness'  evidence  in 
chief  is  immaterial,  perjury  cannot  be  predicated  upon  false 
testimony  given  on  cross-examination  as  to  matters  affecting 
his  credibility  only.* 

§  865.  ElTeet  immaterial. —  Perjury  is  in  its  essence  an  at- 
tempt to  subvert  public  justice  by  false  swearing,  and  it  is  imr 
material  that  it  has  never  become  effective  to  accomplish  its 
purpose.  If  made  in  an  afBdavit  which  was  intended  to  be 
used  and  might  have  been  used  in  a  proceeding,  it  will  consti- 
tute no  defense  that  the  affidavit  was  not  used.*    ^Neither  is  it 

1  P.  V.  McDermott,  8  CsL  28a  Strat,  1  Murphy,  124;  WiUiams  ▼.  SI, 

2S.  V.  Gibbs,  10  Mont  2ia  28  Tex.  Ap.  801;  Reg.  v.  Overton, 

•ay.  Keenan,  8  Rich.  456;  Ste-  Car.  &  M  655;  Reg.  t.  Lavey,  3  0.  ft 

phens  y.  a,  1  Swan,  157.  K  26;  Reg.  y.  Baker,  1  Q.  K  D.  (1899) 

•Tuttle  y.  P.,  36  N.  Y.  431;  a  y.  797. 

Blize,  111  Ma  464;  Reg.  y.  Ty^on,  ^P.  y.  Barry,  63  CaL  62;  U.  a  r. 

L.  R  1  a  C.  107;  Reg.  y.  Mullany,  HaU,  44  Fed.  R.  864. 

L.  &  G  693;  Reg.  y.  Berry,  Bell,  46l  » Stanley  y.  U.  S.,  1  OkL  336. 

In  a  prosecution  of  a  husband  for  *a  y.  Whittemore,  50  N.  H.  245; 

assault  upon  his  wife,  false  testi-  P.  y.  Naylor,  82  CaL  607;  U.  S.  y. 

mony  as  to  adultery  committed  by  Volz,  14  Blatch.  15;  Rex  y.  Whiter 

the  wife  is  not  material,  as  it  would  M.  &  M.  271 ;  Reg.  V.  Chapman,  2  G. 

not   constitute  a  defense:  Reg.  y.  &  E.  846;  Rex  y.  Crossley,  7  TermR. 

Tate,  12  Cox,  7.  315;  Reg.  y.  Vreones,  1  Q.  R  D.  (1891) 

^Dilcher  y.  a,  89  Ohio  St  130;  360;  nor  that  there  was  some  in« 

Washington  y.  a,  22  Tex.  Ap.  26;  formality  about  the  affidavit  which 

and  it  wiU  make  no  difference  that  would  have  prevented  its  being  used: 

such  evidence  is  legally  inadmissible  Reg.  v.  Christian,     Car.  &  M.  888; 

for  that  purpose,  and  ought  not  to  nor  that  the  court  refused  to  take 

have  been  received:  Reg.  y.  Gibbon,  jurisdiction   under  such  affidavit: 

Ia  &  a  1091  Stewart  v.  a,  22  Ohio  St  477. 
•P.  y.  Courtney,  94  N,  Y.  490;  8,  y. 
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any  defense  as  to  the  giving  of  false  testimony  that  such  testi- 
mony would  not  alone  have  been  eflFectual  for  the  purpose  for 
which  it  was  offered.^  If  the  oath  was  material  when  taken, 
the  fact  that  some  other  circumstance  has  intervened  or  has 
not  been  shown,  which  renders  the  oath  ineffectual  for  the  pur- 
pose intended,  does  not  aflfect  its  materiality;*  it  is  enough 
that  the  evidence  might,  from  some  point  of  view  or  in  some 
event,  be  material.'  Neither  is  it  of  any  consequence  that 
the  false  testimony  assigned  as  perjury  was  not  legally  ad- 
missible, if  it  was  actually  admitted.*  Indeed,  it  is  not  a 
defense  that  the  testimony  was  not  received,  if  it  was  taken  by 
proper  authority  with  a  view  of  its  being  introduced  in  the 
ease.*  So  if  the  witness  could  have  interposed  an  objection  to 
being  called  to  testify  in  the  matter  but  waived  it,  perjury  may 
be  predicated  npon  his  false  answer.'  Nor  is  it  material  that 
the  witness  was  not  competent  to  testify  as  to  the  facts  sworn 
to.^  It  seems,  however,  that  if  the  testimony  is  wholly  incom- 
petent and  shonld  not,  under  the  law,  be  considered,  it  cannot 
constitute  perjury.' 

I S.  V.  Flagg,  27  Ind.  34;  Gtalloway  erly  sworn  will  not  render  false  tea- 

T.  S.,  29  Ind.  442;  S.  y.  Norris,  9  N.  EL  timony  as  to  what  was  testified  to 

M;  Dilcher  t.  S.,  39  Ohio  St  180;  by  such  witness  immaterial:   Rob- 

Hoch  V.  P.,  3  Mich.  552;  nor  that  the  ertson  v.  S.,  54  Ark.  604 

jury  did  not  give  credit  to  the  oath:  »S.  y.  Langley,  34  N.  H.  629;  Rex 

Hampers' Case,  3  Leon.  230;  nor  that  y.  Hailey,  1  G.  &  P.  258;  Reg.  y. 

the  testimony  did  not  affect  the  re-  Christian,  Car.  &  M.  888. 

suit:  Reg.  v.  Moreau,  11  Q.  B.  102a  •  P.  v.  Courtney,  94  N.  Y.  490;  San- 

«a  y.  Dayton,  23  N.  J.  49;    Sanders  ford  y.  Gaddis,  13  HL  829;  Mackin  y. 

▼.  P.,  124  IlL  2ia  Thus,  the  fact  that  P.,  115  IlL  312;  Haley  v.  McPherson, 

the  jury  in  the  case  in  which  the  3  Humph.  104;  Sharp  y.  Wilhite,  2 

false  testimony  was  given  was  not  Humph.  434;  S.  y.  Hawkins,  115  N.  C. 

Bwom  does  not  prevent  such  testi-  712;  S.  v.  Maxwell,  28  La.  An.  361; 

mony  from  being  perjury:  Smith  v.  Mattingly  v.  S.,  8  Tex.  Ap.  345;  Pipes 

S.,  31  Tex.  Ap.  315.  y.  S.,  26  Tex.  Ap.  3ia 

«P.  V.  Nay  lor,  82  CaL  607:  S.  v.  7  Montgomery  y.  S.,  10  Ohio,  220; 

Wakefield,  73  Mo.  549;  G.  v.  Grant,  Rex  v.  Browne,  3  C.  &  P.  572. 

116  Mass.  17;  G.  v.  Pollard,  12  Met  « Crump  v.  C.  75  Va.  922;  Warner 

225;  Wood  v.  P.,  59  N.  Y.  117;  P.  v.  v.  Fowler,  8  Md.  25;  a  v.  Trask,  42 

Hitchcock,  104  Cal  482.  Vt  152.  Thus,  it  is  said  that  a  sworn 

^Chamberlain  v.  P.,  28  N.  Y.  85;  answer  denying  a  promise  which  is 

Cronk  v.  P.,  131  IlL  56;  S.  v.  Molier,  absolutely  void  by  the   statute  of 

1  Dev.  263;  Reg.  v.  Gibbon,  L.  &  C.  frauds   cannot  constitute  perjury: 

109;  Reg.  v.  Philpotts,  3  C.  &  K  135.  Rex  v.  Dunston,  Ry.  &  M.  109;  Rex 

The  fact  that  a  witness  testifying  v.  Benesech,    Peaks'  Add.  Gas.  93; 

before  a  grand  jury  was  not  prop-  but  where  a  statute  authorizes  the 
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§  866.  Materiality  is  for  the  court. —  The  question  as  ta 
whether  the  alleged  false  oath  was  material  to  the  issues  in  the 
case  in  which  it  was  taken  is  for  the  court  and  not  the  jury;* 
but,  like  any  other  question  of  law,  the  materiality  of  the  tes- 
timony may  depend  upon  the  facts,  and  in  such  a  case  it  should 
be  submitted  to  the  jury  on  proper  instructions.* 

VI.  Falsity. 

§  867.  Essential. — As  will  appear  under  the  next  subdivision 
the  oath  must  be  false  in  its  intent,  but  it  must  also  be  false  in 
fact;  and  the  falsity  of  the  statement  relied  on  to  constitute 
perjury  is  a  material  element  of  the  crime.'  As  testimony  must 
always  be  with  reference  to  what  the  witness  believes  to  be 
true,  even  though  he  testifies  absolutely  as  to  a  fact,  the  falsity 
of  the  testimony  consists  in  a  statement  which  is  contrary  to  the 
witness'  knowledge  and  belief;  and  if  the  witness  actually  be* 
lieves  his  statement  to  be  true  there  is  no  falsity,  however  much 
he  may  be  mistaken  as  to  the  truth  of  the  matter  testified  to.* 
And  accordingly  it  has  been  said  that  it  is  not  necessary,  in 
order  to  constitute  perjury,  that  the  facts  testified  to  be  untrue, 
if  the  witness  swears  to  them  without  knowing  or  believing 
them  to  be  true.*    On  the  other  hand,  one  may  be  convicted  of 

proof  of  an  oral  contract  which  is  v.  S.,  71  Ga.  252;  S.  v.  Nickerson,  46^ 

within  the  statute  of  frauds  by  the  la.  447;  C.  v.  Monahan,  9  Gray,  119; 

testimony  of  the  party  sought  to  be  Urquhart  v.  S.,  103  Ala.  90.    The  fal- 

chargedU  his  false  testimony  with  sity  of  the  testimony  must  therefore 

reference  thereto  wiU  be  perjury:  be  charged  in  the  indictment:  See 

a  V.  Voght,  27  la.  117.  infra,  §  880. 

1  Gordon  v.  a,  48  N.  J.  611;  8,  v.       *C.  v.  Brady,  5  Gray,  78;  Scott  v. 

WiUIams.  30  Ma  364;  P.  v.  LemYou,  Cook,  1  Duv.  314;  C.  v.  Cornish,  6 

97  CaL  224;  Smith  V.  a,  27  Tex.  Ap.  50;  Binn.  249;  a  v.  Cockran,  1  Bailey, 

a  V.  Spencer,  45  La.  An.  1;  Peters  v.  50;  Aguierre  v.  S.,  31  Tex.  Ap.  519; 

U.  a,  2  Okl.  138;  U.  a  v.  Singleton,  U.  a  v.  Shellmire,   Bald.  370;  Rex. 

54  Fed.  R  488;  Beg.  v.  South  wood,  1  v.  Edwards*  3  Rus&  Cr.  !• 
F.  &F.  856.  ^a  V.  Cruikshank,  6  Blackf.  62; 

•Washington  v.  a,  23  Tex.  Ap.  336;  S.  v.  Gates,  17  N.  H.  373;  U.  S.  v.  At- 

Foster  v.  a,  32  Tex.  Ap.  39;  Mackin  kins,  Sprague,  558;  but  this  propo- 

V.  P.,  115  IlL  312;  Stanley  y.  U.  S.,  1  sition  has  been  pronounced  unsound 

OkL  336;  Reg.  v.  Schlesinger,  10  Q.  as  a  legal  definition  of  perjury,  and 

K  670;  Reg.  v.  Lavey,  3  C.  &  E.  26;  it  has  been  urged  that  there  must  be 

Reg.  V.  Goddard,  2  F.  &  F.  861 ;  2  Bish.  some  fact  falsely  stated  with  knowl- 

Cr.  L,,  §  1039a.  edge  of  its  falsity,  before  there  can  bo 

•a  V.  Tappan,21  N.  H.  56;  Thomas  perjury:  U.  a  v.  Moore,  2  LoweU,  232; 
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perjury  in  falsely  testifying  as  to  what  he  believes,  if  he  has  not 
probable  ground  for  such  belief,  and  might  by  reasonable  care 
have  known  the  truth.^  As  the  criminal  falsity  depends  upon 
the  intent  of  the  person  making  the  statement,  it  is  for  the  jury 
to  say  what  his  meaning  was  in  using  the  words  charged.' 

§  868.  Statement  of  fact. —  It  is  nevertheless  a  false  state- 
ment of  fact  which  constitutes  perjury;  thus,  perjury  cannot 
be  predicated  upon  a  mere  promissory  oath ;  •  but  this  is  so  self- 
evident  that  it  is  not  necessary  in  general  to  instruct  the  jury 
to  the  effect  that  the  false  statement  must  relate  to  something 
past  or  present.^  The  testimony  must  be  as  to  a  fact  distin- 
guished from  a  conclusion  or  deduction.*  For  instance,  perjury 
cannot  be  predicated  upon  an  assertion  involving  the  legal  con- 
struction of  a  statute.^  But  a  mere  belief  may  be  a  subject  of 
false  testimony,  the  difficulty  being,  however,  to  prove  the  belief 
as  alleged.^  Thus,  perjury  may  be  committed  in  swearing  to  an 
account  as  just  and  true  to  siffiant's  best  knowledge  and  belief," 
or  as  to  the  value  of  property.* 

yil.  Intent. 

§  869/  What  essential. —  The  usual  definition  of  perjury  in- 
volves the  wilful  and  corrupt  taking  of  a  false  oath.^*  Thus,  it 
is  proper  to  show  by  way  of  defense  that  the  evidence  was 
given  under  a  mistake.^   It  is  sufficient,  however,  that  the  false 

IC.  V.  Cornish,  6  Binn.  249;  John-  'Reg.  v.  Schlesinger,  10  Q.  B.  670; 

«on  V.  P.,  94  IlL  505;  S.  v.  Knox,  PhilL  S.  v.  Hascall,  6  N.  H.  852;  Floyd  v. 

«12;  Rex  v.  Pedley,  1  Leach,  325.  a,  80  Ala.  511. 

2C.  V.  Rutland,  119  Mass.  317;  Her-  «  Patrick  v.  Smoke,  3  Strobh.  147. 

nandez  v.  S.,  18  Tex.  Ap.  134.  »  C.  v.  Rutland,  119  Masa  817. 

»U.  a  V.  Glover,  4  Cranch,  C.  C.  "Green  v.  a,  41  Ala.  419;  Hood  ▼. 

190.  a,  44  Ala.  81;  Coyne  v.  P.,  124  Dl. 

*  Kitchen  v.  a,  26  Tex.  Ap.  165.  17;  Hicks  v.  Rising,  24  IlL  566;  a  v. 

fi  a  V.  Henderson,  90  Ind.  406;  a  v.  Higgins,  124  Mo.  640;  Foster  ▼.  a,  8d 

Marshall,  47  Ma  378;  a  v.  Lloyd,  77  Tex.  Ap.  89. 

Wia  630;  Harp  v.  a,  59  Ark.  113.  "Hood  v.  a,  44  Ala.  81;  Flemister 

But  if  the  falsity  is  as  to  the  facts  v.  a,  48  Ga.  170;  Rrookin  v.  a,  27 

from  which  the  deduction  is  made  Tex.  Ap.  701.    In  Texas,  though  the 

as  well  as  the  deduction  itself,  the  statute  provides  that  the  false  testi* 

statement  may  be  perjury:  Hoch  v.  mony  given  through  mistake  or  in- 

P.,  3  Mich.  552.  advertence  is  not  perjury,  it  is  not 

8  a  V.  Woolverton,  8  Blackf.  452;  necessary  in  the  indictment  to  negar 

Rex  V.  Crespigny,  1  Esp.  280;  Rex  v.  tive  the  fact  of  its  being  thus  made: 

Pepys,  Peake,  13a  Brown  v.  S.,  9  Tex.  Ap.  171. 
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testimony  is  wilfully  given  with  intent  that  it  shall  be  acted 
upon;  further  evidence  of  its  being  corruptly  given  is  not  nee- 
essary.^  Where  the  false  testimony  is  given  in  an  aflSdavit  it 
must  appear  that  it  was  with  intention  that  the  affidavit  should 
b3  used.^  Substantial  truth  of  a  statement  is  all  that  is  neces- 
sary to  disprove  the  criminal  intent.*  The  intoxication  of  de- 
fendant at  the  time  the  testimony  was  given  may  be  shown  to 
negative  the  intent;^  but  threats  against  the  defendant  pre- 
viously made  out  of  court  to  induce  him  to  testify  falsely  will 
not  serve  as  an  excuse  for  such  false  testimony .• 

§  870.  Advice  of  counsel. —  It  being  material  to  determine 
whether  the  testimony  as  given  was  wilfully  false,  the  fact  that 
advice  of  counsel  was  taken  in  reference  to  the  facts  about 
which  the  testimony  is  given  may  be  shown  for  the  purpose  of 
negativing  the  criminal  intent.*  But  the  advice  of  counsel  based 
on  an  assumption  of  fact  known  by  the  witness  to  be  false  wiU 
not  justify  or  excuse  the  false  statements 

VIII.  The  Indictment. 

§  871.  Jurisdiction. —  In  accordance  with  general  principles 
of  the  criminal  law,  which  need  not  be  here  amplified,  there 
can  be  no  prosecution  for  perjury  committed  in  a  foreign  state.* 
But  it  is  said  that  any  person  making  or  knowingly  using  a 
false  affidavit  made  abroad  is  guilty  of  a  misdemeanor  in  at- 
tempting to  pervert  public  justice.*  Perjury  committed  in  a 
judicial  investigation  under  authority  of  acts  of  congress  is  an 
oflfense  against  the  United  States  and  exclusively  cognizable  in 
the  federal  courts.^*  The  power  to  punish  a  witness  for  falsely 
testifying  in  a  judicial  proceeding  inheres  in  the  government 
in  whose  tribunal  the  proceeding  is  had." 

§  873.  Requisites. —  In  general  the  indictment  must  name 
the  court  and  the  parties  to  the  action  in  which  the  false  tes- 

la  ▼.  Anderson,  92  la.  764  60  N.  v.  S.,  20  Ga.  156;  U.  S.  v.  Stanley,  6 

W.  R  630;  Morgan  ▼.  a,  63  Mis&  McLean,  409. 

16a  7  Barnett  v.  a,  89  Ala.  165. 

«a  V.  Smith,  8  Wash.  14  «Musgrave  v.  Medex,  19  Ve&  6521 

»a  V.  Lawson,  98  N.  C.  759.  •Omealey  v.  Newel,  8  East,  364 

<Lyle  ▼.  a,  81  Tex.  Api  lOa  "Ex  parte  Bridges,  2  Woods,  428; 

»  Bain  v.  S.,  67  Miss.  557.  P.  v.  Kelly,  38  Cal.  145. 

«a  V.  McKinney,  42  la.  205;  Jesse  ^i  In  re  Loney,  134  U.  a  872L 
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timony  is  alleged  to  have  been  given,  the  oflBcer  by  whom  the 
oath  was  administered  and  state  that  he  had  authority  so  to 
do,  set  out  the  testimony  alleged  to  be  false,  aver  its  material- 
ity, and  state  that  it  was  false  and  was  wilfully  and  corruptly 
given.*  As  to  these  matters  the  common-law  requirements  are 
very  strict  and  specific,  as  will  hereafter  appear  under  the  dis- 
cussion of  the  various  requisites;  and  to  obviate  the  necessity 
of  this  strictness,  which  is  such  as  to  frequently  defeat  the 
prosecution  on  purely  technical  grounds,  statutes  have  been 
passed  in  many  of  the  states  prescribing  what  shall  be  suffi- 
cient in  such  an  indictment.  These  statutes,  as  a  rule,  preserve 
the  essential  requisites  as  here  enumerated,  but  allow  them  to 
be  alleged  more  generally  than  is  permitted  according  to  com- 
mon-law rules.*  Some  of  these  statutes  are  quite  specific  as 
to  what  is  necessary  to  be  alleged,  making  it  sufficient  that  the 
indictment  state  the  substance  of  the  controversy  or  matter  in 
respect  to  which  the  crime  was  committed,  the  authority  of 
the  officer  to  administer  the  oath,  the  testimony  complained  of 
and  its  falsity  and  materiality,  without  setting  forth  any  part 
of  the  record  or  proceeding,  or  the  commission  or  authority  of 
the  court  or  officer.*  That  the  legislature  has  authority  to 
thus  regulate  the  form  of  the  indictment  cannot  be  questioned ;  * 
but  these  provisions  as  to  the  form  of  the  indictment  do  not 
change  the  constituent  elements  of  the  offense,  which  must  be 
proved  as  before;*  and  the  facts  must  still  be  set  forth  with 
such  particularity  and  certainty  as  to  give  the  accused  reason- 
able notice  of  what  he  is  to  defend  himself  against.'    Practi- 

iLytle  V.  a,  81  Ohio  St.  196;  Per-  Mo.  461;  Massie  v.  a,  5  Tex.  Ap.  81; 

due  V.  C,  96  Pa.  St  811;  C.  v.  Kane,  West  v.  S.,8  Tex.  Ap.  119;  Mattingly 

92  Ky.  457;  Lodge  v.  C,  2  Grat  579;  v.  S.,  8  Tex.  Ap.  345;  Fisher  v.  U.  S^ 

C.  V.  Stockley,  10  Leigh,  678;  Cox  v.  1  Okl.  252. 

a,  13  Tex.  Ap.  479;  S.  v.  Harlis,  83  «P.  v.  Phelps,  5  Wend.  9;  Burk  v. 

La.  An.   1173;  Stanley  v.  U.   S.,  1  a,81  Ind.  128;  HaHeck  v.  a,  11  Ohio, 

Okl.  336.  400;  8.  v.  DivoU,  44  N.  H.  140. 

2  a  V.  Peters,  107  N.  C.  876;  S.  v.  <S.  v.  Moore,  104  N.  C.  743;  a  v. 

Gates,  107  N.  C.  832;  S.  v.  Corson,  59  Peters,  107  N.  C.  876. 

Me.  137;  a  v.  Camley,  67  Vt  832;  »a  v.  Peters,  107  N.  C.  876;  a  v. 

Flint  V.  P.,  35  Mich.  491;  Brown  v.  Corson,  59  Me.  137;  S.  v.  Ah  Lee,  18 

a,  47  Ala.  47;  Barnett  v.  S.,  89  Ala.  Oreg.  540. 

165;  Walker  v.  S.,  96  Ala.  53;  S.  v.  «Stofer  v.  S.,  3  W.  Va.  602;  Davis 

Bchill,  27  la.  263;  a  v.  Newton,  1  v.  S.,  79  Ala.  20;  a  v.  Powell,  28  Tex. 

Greene  (la.),  160;   a  v.  Foulks,  57  626;  Markham  v.  U.  S.,  160  U.  S.  819. 
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cally  the  same  result  has  been  reached  under  the  general 
provision  that  the  indictment  shall  not  be  deemed  insufficient 
by  reason  of  any  defect  in  matter  of  form  which  does  not  tend 
to  the  prejudice  of  the  defendant.^ 

§  873.  The  proceeding. —  The  indictment  must  specify  the 
court,  tribunal,  or  officer  in  or  before  which  the  false  testimony 
was  given,  in  such  way  as  to  show  jurisdiction,  and  if  the  tri- 
bunal is  not  a  court  of  general  jurisdiction,  but  having  only  a 
special  power  of  inquiry,  it  must  appear  that  it  was  legally 
constituted  and  authorized  to  act.*  At  common  law,  if  the 
false  testimony  is  given  in  a  judicial  proceeding,  it  is  necessary 
to  set  forth  the  style  of  the  court,'  the  pleadings,  the  proceedings 
and  the  evidence.*  Sut  under  statutes  it  is  sufficient  to  state 
the  substance  of  the  controversy  upon  which  the  false  oath 
was  taken."  Thus,  if  the  proceeding  in  which  the  perjury  is 
charged  to  have  been  committed  was  a  criminal  prosecution, 
it  is  not  necessary  to  describe  the  crime  charged  in  such  pros- 
ecution with  technical  particularity .•  The  indictment  should 
distinctly  aver  what  was  the  subject  of  inquiry  before  the 
court,  so  that  the  materiality  of  the  testimony  may  appear.^ 
But  under  the  usual  statutory  provisions  the  issue  may  be  al- 
leged in  general  terms,^  and  the  substance  only  of  the  contro- 
versy need  be  set  out.*  Variance  between  the  allegation  and 
the  proof  as  to  the  names  of  the  parties  to  the  proceeding  will 
be  fatal  ;^  as  will  also  a  variance  between  the  pleadings  if  set 
out  and  the  proof  thereof,  although  it  may  not  have  been 

IP.  V.  Phelpe»  6  Wend.  9;  S.  v.  See,  arrest  of  judgment:  Pennaman  ▼. 

4  Wash.  344  a,  58  Ga.  830. 

«U.  a  V.  WUcox,  4  Blatch.  891;  «C.  v.Flynn,8  Cush.525;  Kimmell 

Conner  v.  C,  2  Va.  Cas.  80.  ▼.  P.,  92  IlL  457;  Rex  v.  Dowlin,  5 

>a  V.  Street,  1  Murph.  150.  Term  R  811. 

<a  V.  StiUman,  7  Coldw.  841;  Reg.  ?  Conner  v.  C,  2  Va.  Cas.  80;  Per- 

V.  Gardiner,  8  C.  &  P.  737.  due  v.  C,  96  Pa.  St.  811;  S.  v.  McCor- 

»a    V.    Stillman,    7   Coldw.    841;  mick,  53  Ind.  169. 

Woodav.  a,  14Lea.460;  av.Hoyle,  ^Covey  v.    S.,    23   Tex.  Ap.  388; 

6  Ired.  1;  a  ▼.  Bishop,  1  D.  Chip.  120;  Peters  ▼.  U.  S.,  2  Okl.  isa 

Crusen  v.  a,  10  Ohio  St.  258;  C.  v.  •S.  v.  StiUman,  7  Coldw.  341;  Burk 

Warden,  11  Met  406;  a  v.  Oppen-  v.  S.,  81  Ind.  128;  Flint  v.  P.,  85  Mich, 

heimer,  41  Tex.  82;  a  v.  Witham,  6  491;  a  v.  Divoll,  44  N.  H.  140. 

Oreg.  866.    Any  mere  vagueness  or  i^S.  v.  Green,  100  N.  C  547;  a  v. 

incompleteness  of  the  description  of  Harvell,  4  Jones,  55;  Rex  v,  Stoveld, 

the  proceeding  must  be  taken  ad-  6  C.  &  P.  489. 
vantage  of  before  trial  and  not  in 
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necessary  to  set  out  the  pleadings  in  describing  the  issue.^  So 
where  the  proceeding  in  which  the  false  testimony  was  charged 
to  have  been  given  was  a  criminal  prosecution  for  selling  a  lot- 
tery ticket,  and  a  copy  of  the  ticket  in  Chinese  characters  was 
set  out  without  translation,  the  indictment  for  perjury  was  held 
insufficient  on  a  motion  in  arrest  of  judgment.'  But  where  the 
perjury  charged  was  in  a  prosecution  for  swindling  a  bank  by 
means  of  a  draft,  and  the  draft  was  set  out  in  the  indictment 
for  perjury,  by  way  of  inducement,  a  variance  therefrom  in 
the  evidence  was  held  immaterial.'  So  a  variance  as  to  the 
day  of  holding  the  court  at  which  the  perjury  is  charged  as 
committed  will  be  immaterial.^  Under  indictment  charging 
the  proceeding  to  have  been  before  the  sheriff,  it  was  held  not 
a  variance  to  prove  it  to  have  been  before  the  under-sheriff  or 
secondary;*  but  under  an  indictment  for  perjury  committed 
before  A.,  proof  of  perjury  committed  before  A.  and  T.  was 
held  fatally  variant.' 

§  874.  Description  of  the  oath  • —  It  is  not  necessary  in  the 
indictment  for  perjury  to  allege  in  what  particular  form  the 
person  charged  was  sworn ;  it  is  sufficient  to  allege  that  he  was 
"duly  sworn,"  or  to  use  other  words  to  the  same  general  effect.^ 
But  any  averment  describing  the  manner  in  which  the  oath 
was  administered  is  material  and  must  be  proved  substantially 
as  alleged,  although  a  mere  verbal  variance  will  not  be  mate- 
rial.' It  is  sufficient  to  allege  that  the  oath  was  taken  before 
the  officer,  and  it  is  not  required  that  the  indictment  shall  state 
that  it  was  administered  by  him.'  But  it  must  distinctly  ap- 
pear that  defendant  was  sworn ;  ^'  and  it  is  not  enough  to  charge 
that  in  certain  answers  in  the  deposition  he  did  "  depose  and 
swear."  "    The  material  fact  is  that  he  swore  to  the  truth  of 

^S.  T.  Aromons,  8  Murphy,  128.  Bex  t.  McCarther,  Peake,  155;  Bex 

«P.  V.  Ah  Sum,  93CaL  64a  v.  Bowley,  By.  &  M.  2»9;  Beg.  v. 

'King  V.  a,  82  Tez.  Ap.  46a  South  wood,  1  F.  &  F.  856. 

*a  V.  Clark,  2  Tyler.  277.  «a  v.  Gates,  17  N.  H.  878;  a  v. 

•Beg.  V.  Dunn,  7  C.  &  P.  780;  Beg.  Davis,  69  N.  C.  888;  S.  ▼.  Porter,  2 

Y.  Schlesinger,  10  Q.  B.  670.  Hill  611. 

«  a  V.  Mayson,  8  Brev.  284.  •  Campbell  v.  P.,  8  Wend.  636;  a  v. 

'Tuttle  V.  P.,  86  N.  Y.  481;  a  v.  Ellison,  8  Blackf.  225. 

Farrow,  10  Bich.  165;  Dodge  v.  a,  24  ^^a  v.  Hamilton,  7  Ma  800. 

N.  J.  455;  Jackson  v.  S.,  15  Tex.  Ap.  "  U.  a  ▼.  McConaughy,  83  Fed.  B, 

579;  Beach  ▼.  S.,  82  Tex.  Ap.  240;  168 ;  U.  a ▼.  Henderson , 88 Fed. B.  170. 
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certain  facts,  not  that  he  was  sworn  to  make  a  written  state- 
ment or  that  he  was  sworn  to  the  truth  of  it,  where  such  state- 
ment is  the  basis  of  the  prosecution.^  Irregularity  in  the  venue 
or  jurat  of  the  affidavit  on  which  the  charge  of  perjury  is  based 
wiU  be  immaterial.* 

§  875.  Anthority  of  officer. —  The  indictment  mnst  aver 
that  the  oath  was  administered  by  or  taken  before  some  one 
having  authority  to  administer  the  same ; '  and  this  may  be 
done  by  setting  out  such  facts  as  make  it  judicially  appear  that 
the  officer  had  such  authority  and  jurisdiction.^  It  must  be 
alleged  before  whom  the  oath  was  taken,  in  order  that  the  ac- 
cused may  inquire  into  the  authority  of  the  officer  who  admin- 
istered it;*  but  an  allegation  that  it  was  taken  on  the  trial  of 
the  cause  in  a  court  named  need  not  designate  the  officer  who 
administered  it.*  The  commission  or  other  authority  of  the 
officer  need  not  be  specially  alleged;  it  is  sufficient  to  aver 
generally  that  he  was. authorized  and  duly  qualified  to  act  in 
that  respect.^  The  court  will  take  judicial  notice  of  the  au- 
thority of  the  proper  officer  to  administer  the  oath.' 

§  876.  Jurisdiction  of  the  court. — Aside  from  statute  it  is 
necessary  to  allege  in  specific  terms  the  nature  of  the  court  or 
tribunal  before  which  the  cause  or  inquiry  was  pending  in 
which  the  false  oath  is  alleged  to  have  been  taken.*  If  the 
case  is  one  of  special  jurisdiction,  the  facts  showing  such  juris- 
diction in  the  court,  tribunal  or  officer  must  be  alleged.^*    But 

iC.  ▼.  Hatfield,  107  Masa  227;  0.  v.  Ap.  297;  Rich  ▼.  U.  a,  2  OkL  146; 

Carel,  105  Ma8&  682.  Rex  y.  Callanan,  6  R  &  C.  102.    But 

s&  v.  Hopper,  183  Ind.  460.  under  federal  statute,  held,  that  it 

*  S.  V.  Nickerson,  46  la.  447.  was  not  sufficient  to  describe  the 
*Q,Y,  Cunningham,  66  la.  04;  S.  v.  officer  as  "  a  cominissioner  of  the 

HDpper,  188  Ind.  460;  a  v.  Green,  24  United  States  duly  appointed,*'  with- 

AriL  591.  out  averring  how,  or  by  whom,  or 

*  Kerr  v.  P.,  42  HI.  807.  under  what  statute  or  for  what  pur- 
*a  T.  Spencer,  6  Oreg.  162;  a  ▼.  pose  he  was  appointed:  U.  a  v.  Wil- 

O'Hagan,  88  la.  504;  Keator  v.  P.,  82  cox,  4  Blatch.  801. 

Mich.  484  «  Baboock  ▼.  U.  a,  84  Fed.  R.  878; 

7]farkham  y.  XJ.  a,  160  XJ.  a  819;  U.  a  v.  Lehman,  89  Fed.  R.  49. 

a  Y.  Hughes,  5  Allen,  499;  G.  ▼.  Hat-  'S.  ▼.  Hamilton,  65  Ma  667;  An- 

field,  107  Mass.  227;  S,  v.  Marshall,  derson  v.  S.,  18  Tex.  Ap.  17. 

47  Ma  878;  a  v.  Keel,  54  Ma  182;  ^opor  instance,  in  a  case  of  false 

Johnson  y.  P.,  94  IlL  505;  Stewart  v.  swearing  before  a  register  or  receiver 

a,  6  Tex.  Ap.  184;  Bradberry  v.  a,  7  of  the  United   States  land  office: 

Tex.  Ap.  875;  St  Clair  v.  a,  11  Tex.  Rich  v.  U.  a,  1  OkL  854.    But  where 
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nnder  the  statutes  it  is  usually  sufficient  to  aver  generally  the 
jurisdiction  of  the  court,  tribunal  or  officer  without  specifying 
the  particulars  of  such  jurisdiction.^  And  especially  in  a  case 
of  a  court  of  general  jurisdiction  it  is  sufficient  to  show  that 
the  case  is  one  over  which  the  court  might  have  had  jurisdic- 
tion.* If  the  case  was  a  criminal  prosecution  it  need  not  be 
alleged  whether  jurisdiction  was  acquired  by  indictment  or  in- 
formation.* 

§877.  The  matter  falsely  sworn, —  The  indictment  must 
set  out  the  substance  and  effect  of  the  testimony  constituting 
the  perjury;*  and  the  fact  that  the  evidence  was  given  or  the 
affidavit  was  made  by  the  accused  must  be  clearly  charged ;  • 
but  it  is  enough  to  say  that  the  facts  alleged  were  sworn  to.* 
If  the  false  swearing  is  in  a  written  instrument,  such  as  an 
Affidavit,  it  is  usual  to  set  the  instrument  out  by  its  tenor  as 
well  as  by  substance  and  effect,  unless  there  is  special  statutory 
provision  to  the  contrary.  The  precedents  are  not  uniform  in 
this  respect,  but  the  older  ones  set  out  the  affidavit,^  and  in 
Indiana  and  Texas  this  is  held  essential.*  A  federal  statute, 
following  an  English  statute,  makes  it  unnecessary  to  set  out 
the  instrument  by  its  tenor  in  indictments  in  the  federal  courts.* 
Probably  statutes  in  many  of  the  states  have  the  same  effect. 
It  is  not  necessary  to  set  forth  the  whole  instrument  or  the 
whole  of  the  evidence  in  which  the  perjury  was  committed, 
but  only  so  much  as  is  necessary  to  show  in  what  particular  it 

the  false  swearing  was  charged  as  *  Powers  v.  &,  17  Tex.  Ap.  428;  S. 

before  an  election  board,  it  was  held  v.  Wise,  8  Lea,  88;  Steinston  ▼.  S.,  6 

sufficient  to  allege  that  such  board  Terg.  680. 

was  organized  according  to  law  with-  *  S.  ▼.  Groves,  Busbee,  402L 

out  charging  the  manner  of  such  or-  >  Copeland  v.  S.,  23  Miss.  257;  Rex 

ganization:  Johnson  v.  P.,  94  III  505.  y.  Stevens,  6  B.  &  C.  240. 

So  where  the  charge  was  of  perjury  <  Flint  v.  P.,  85  Mich.  491. 

committed  in  a  prosecution  before  ?  2  Bish.  Cr.  Pr.,  §  915. 

a  city  courts  it  was  held  necessary  ^Coppaok  v.  S.,  86  Ind.  613;  S.  ▼. 

to  show  that  such  court  had  jurisdio-  Blackstone,  74  Ind.  592;  S.  v.  Umb- 

tion  to  entertain  and  determine  the  denstock,  48  Tex.  554;  Rohrer  v.  S., 

proceeding:  Franklin  v.  a,  91  Ga.  712.  18  Tex.  Ap.  lOa    For  a  form  setting 

1 C  ▼.  Knight,  12  Mass.  278;  C.  v.  out  the  affidavit,  see  P.  ▼.  Sweet- 

Butland,  119  Mass.  817;  Franklin  v.  man,  8  Park.  Cr.  R  858;  and  for  a 

€.,  91  Ga.  712;  S.  v.  Peters,  42  Tex.  7.  similar  form  omitting  the  affidavit, 

«Eighmy  v.  P.,  79  N.  Y.  546;  a  v.  see  8.  v.  Whittemore,  50  N.  H.  245. 

Newton,  1  Greene  (la.),  160;   Reg.  •U.  a  v.  Walsh,  22  Fed.  R  644; 

V.  Dunning,  I*  R  1  C.  C.  29a  U.  a  v.  Law,  50  Fed.  R  916^ 
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was  false,  and  if  oral,  only  the  substance  of  it.^  The  particu- 
lars set  forth  mnst,  however,  be  substantially  proven,'  and  a 
variance  in  a  material  matter,  as,  for  instance,  in  a  deed  desig- 
nated in  such  testimony  or  statement,  will  be  fatal.'  So  if  the 
false  swearing  was  in  an  affidavit,  a  variance  in  the  name 
under  which  the  affidavit  is  sworn  to,  from  that  of  defendant^ 
will  be  fatal.* 

§  878.  Materiality. —  The  materiality  of  the  matter  falsely 
sworn  to  must  clearly  appear;  and  it  must  appear,  not  only 
that  the  testimony  was  material  to  the  question  which  the  in- 
dictment states  was  raised,  but  also  that  that  question  was 
material  under  the  issues.*  If  the  testimony  is  alleged  to  have 
been  material,  and  it  may  be  seen  from  the  proceeding  as  de- 
scribed that  it  was  so,  that  will  be  sufficient.'  In  many  cases 
it  is  stated  as  a  rule  that  the  general  allegation  of  the  mate- 
riality of  the  false  testimony  is  sufficient  without  a  particular 

IP.  V.  Phelpe,  6  Wend.  9;  Camp-  278;  S.  v.  Flagg,  25  IncL  243;  &  v. 

beU  V.  P.,  8  Wend.  636;  a  v.  Neal,  42  Beard,  25  N.  J.  884;  P.  y.  Ross,  103 

Ma  119;  Rex  v.  Callanan,  6  B.  &  C.  •  Cal.  425;  Hembree  v.  S.,  62  Ga.  242; 

102.    Where  the  testimony  of  a  wit-  &  t.  Bowl  us,  8  Heisk.  20;  S.  y.  Hay- 

11688  was  given  in  a  foreign  language  ward,  1  Nott  A  M.  546;  C  v.  Piok- 

but  set  out  in  a  deposition  ii\  Eng-  ering,  8  Grat  628;  Donoboe  v,  S.,  14 

lish,  and  subscribed  and  sworn  to  in  Tex.  Apt  638;  Martin  v.  &.,  33  Tex. 

this  form,  it  was  held  sufficient  to  Ap.  317;  Buller  v.  S.,  33  Tex.  Ap. 

set  it  out  in  English:  Reg.  v.Thomas»  551;  Agar  v.  a,  29  Tex.  Ap.  605; 

2  a  &  K  806.  U.  &  V.  Bedgood,  49  Fed.  R  54;  Rex 

SBerriany.  a,22N.J.  9.  A  charge  t.  Nicholi,  1  B.  &  Ad.  21;  Reg.  ▼. 
of  falsely  swearing  to  one*s  qualiAca-  Bartholomew,  1  G.  &  K.  866;  Reg. 
tion  as  an  elector  is  not  sustained  v.  Cutts,4  Gox,435.  It  is  sometimes 
by  proof  that  the  affiant  has  lost  his  said  that  the  indictment  must  con- 
right  to  vote:  a  ▼. 'Houston,  103  clusively  show  that  the  testimony 
K  G.  883.  was   material  to   the   issue:  a    v. 

sa  v.Frisby,90Ma530.  So  where  Thrift,  30  Ind.  211;  a  v.  Ghandler, 

the  charge  was  of  suing  out  a  war-  42  Vt  446. 

tant  for  rent^  Jield,  that  proof  of       *Hoch  v.  P.,  8  Mich.  552;  Sanders 

suing  out  a  warrant  on  some  other  t.  P.,  124  IlL  218;  Johnson  v.  P.,.  94 

ground  constituted  a  variance:  G  IlL  605;  G.  ▼.  Pollard,  12  Met  225; 

T.  Hickman,  2  Va.  Gas.  32a  Markham  v.  U.  a,  160  U.  a  319. 

^  Tardy  v.  a,  4  Blackf.  152;  Gandy  And  it  is  not  necessary  in  such  a 

T.  a,  27  Neb.  707.    But  where  the  case,  under  the  Galifornia  code,  to 

Tariance  was  evidently  a  mere  deri-  set  out    precisely  the    manner    in 

cal  error,  held,  that  it  was  imma-  which  the  testimony  would  affect 

terial:  a  v.  Raymond,  20  la.  582.  the  parties  to  the  proceeding:     P.  v. 

»P.  V.  Gollier,  1  Mich.  137;  S.  v.  Nay  lor,  S2  CaL  607;  P.  v.  Ah  Bean, 

Trask,  42  Vt  152;  a  v.  Hobbn,  40  77  CaL   12;   P.  v.  Brilliant.  58  CaL 

N.  H  229;  Weathers  v.  a.  2  Blackf.  214. 
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showing  of  how  it  was  materiaL^  At  any  rate,  such  a  general 
averment  is  sufficient  under  some  statutes,  though  it  might  not 
be  at  common  law.'  The  ultimate  fact  of  materiality,  without 
the  evidential  or  probative  facts  showing  such  materiality,  is 
usually  all  that  is  required  to  be  alleged;'  though  in  some 
jurisdictions  the  general  averment  is  not  sufficient  without  the 
facts  showing  the  materiality  in  some  way  appear.*  If  the 
materiality  appear  either  by  direct  allegation  or  inferentiaUy 
from  the  facts  alleged,  that  is  enough ;  *  and  there  are  numer- 
ous illustrations  and  applications  of  the  proposition  that  an  ex- 
press allegation  of  materiality  is  not  necessary  where  the  facts 
alleged  in  themselves  show  the  materiality.* 

§  879.  Availability  and  effect. — As  a  part  of  the  require- 
ment in  regard  to  materiality,  it  must  appear  by  the  allegations 
in  the  indictment  that  the  false  testimony  was  given  in  some 
cause,  matter  or  proceeding  before  a  court,  tribunal,  public  of- 

1  Lea  ▼.  S.,  64  Miss.  278;  S.  v.  Davis,  is  said  that  when  the  proposition  is 

69  N.  C  495;  S.  v.  Mumford,  1  Dev.  laid  down  that  the  materiality  may 

619;  Kimmel  v.  P.,  92  IlL  457;  Gandy  be  generaUy  alleged,  that  statement 

▼.  S.,  23  Neb.  436;  G.  v.  McCarty,  152  refers  not  to  the  materiality  of  the 

Ma8&  577;  Rich  t.  U.  S.,  1  OkL  854;  false  testimony,  which  must,  in  every 

S.  V.  Maxwell,  28  La.  An.  861;  &  v.  case,  appear   on  the   face   of  the 

Gonsoulin,  43  La.  An.   579;   &   v.  charge,  but  only  to  the  questions  or 

Jean,  42  La.  An.  946;  Washington  issues  to  which  the  false  testimony 

V.  S.,  22  Tex.  Ap.  26;  Rex  v.  Dowlin,  has  reference:  S.  v.  Holden,  48  Ma  98. 

5  Term  R  811;  Reg.  v.  Bennett*  8  »a  v.  Beard,  25  N.  J.  884;  a  v. 
G.  &  K.  124;  Reg.  v.  Gardiner,  8  G  Gunningham,  66  la.  94;  a  v.  Madi- 

6  P.  787;  Reg.  v.  Scott,  2  Q.  B.  D.  gan,  57  Minn.  425;  Massie  v.  a,  5 
415;  Reg.  v.  Smith,  1  F.  &  F.  9a  A  Tex.  Ap.  81;  Mattingly  v.  a,  8  Tex. 
mere  averment  that  it  became  ma-  Ap.  845;  Partain  v.  a,  22  Tex.  Ap. 
terial  to  ascertain  the  truth  of  the  100;  Rex  v.  McKeron,  5  Term  R.  816; 
matter  alleged  to  have  been  sworn  Rex  v.  Dunn,  1  D.  &  R.  10;  Reg.  v. 
to  has  been  held  not  a  sufficient  Harvey,  8  Cox,  99. 

averment  of   materiality:    Reg.  v.        *S.  v.  Hall,  7  Blackf.  25;   S.  v. 

Goodfellow,  Car.  &  M  569.  Johnson,  7  Blackf.  49;  Hendricks  v. 

s  Lawson  v.  a,  8  Lea,  809.  a,  26  Ind.  493;  Galloway  v.  a,  29 

»  Tuttle  V.  P.,  86  N.  Y.  481.  Ind.  442;  Burk  v.  a,  81  Ind.  128;  &. 

«a  V.  Keel,  54  Ma  182;  S.  v.  Hoi-  v.  Hopper,  138  Ind.  460;  a  v.  Bie- 

den,  48  Ma  98;  S.  v.  Shanks,  66  Ma  busch,  82  Ma  276;  a  v.  Cave,  81  Ma 

660;  U.  a  Y.  Singleton,  54  Fed.  R.  450;  Lamden  v.  a,  5  Humph.  88;  P. 

488.    But  of  course  if  the  substance  v.  Kelly,  59  CaL   872;/ Campbell  v. 

of  the  false  statement  as  charged  P.,  8  Wend.  636;  S.  v.  Bunker,  88  Kan. 

plainly  shows  its  materiality,  this  is  787;  a  v.  Nees,  47  Ark.  658;  U.  a  v. 

suflScient  without  an  express  allega-  McHenry,  6  Blatch.  608. 

tion:  a  v.  Maishall,  47  Ma  87a    It 
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fioer  or  body ;  that  is,  that  it  was  a  false  oath  taken  under  such 
circumstances  as  that  an  oath  was  authorized  by  law.^  In  the 
case  of  an  affidavit  it  must  appear  that  it  was  intended  for  use 
in,  and  was  material  to,  some  proceeding  or  inquiry  in  which 
such  an  affidavit  would  be  admissible ;  ^  but  it  is  not  necessary 
to  allege  that  the  affidavit  was  actually  used.' 

§880.  The  averinent  as  to  falsity. — The  indictment  must 
expressly  allege  the  falsity  of  the  statement  under  oath  relied 
on  to  constitute  perjury,  by  negativing  such  statement.*  If  the 
statement  was  upon  information  and  belief,  while  the  indict- 
ment traverses  in  unqualified  language  the  truth  of  the  fact 
thus  stated,  perjury  is  not  charged,  because  the  fact  might 
have  been  believed  by  the  affiant  to  have  been  otherwise;* 
moreover,  the  statement  may  have  been  true  as  a  matter  of 
fact,  and  yet  fals.e  according  to  the  knowledge  or  belief  of  the 
defendant,  and  therefore  have  been  perjury;  so  that  it  is  not 
the  absolute  falsity  of  the  statement  itself  as  a  statement  of 
fact,  but  its  falsity  as  the  statement  of  the  defendant,  that  is 
material.  Therefore  it  is  said  that  the  indictment  need  not 
negative  the  truth  of  the  statement  itself.*  But  the  indictment 
should  clearly  and  distinctly  aver  that  defendant  swore  falsely ;  ^ 
or  use  equivalent  language.  The  falsity  may  be  shown  by  a 
general  averment  of  facts  showing  that  such  statement  was 
necessarily  false,  and  such  general  contradiction  is  sufficient 
where  the  falsity  is  thus  made  clearly  to  appear,  although  the 
identical  statement  is  not  in  terms  contradicted.*  Where  time, 
place  or  manner  are  involved  in  the  alleged  false  statement, 
but  not  as  material  elements  thereof,  the  assignment  as  to 
falsity  should  not  be  limited  to  such  time,  place  or  manner.*  If 

la  V.  Oeer,  46   Kan.  529;    a  ▼.  a,  82  Tex.  Ap.  471;  Rex  v.  Harris,  6 

Ayer,  40  Kan.  43;  a  ▼.  Smith,  40  B.  &  Aid.  926. 

Kan.  681;  8.  v.  Simons,  80  Vt.  620;  <a  ▼.  Cruikshank,  6  Blackf.  62;  a 

U.  a  ▼.  Wilcox,  4  Blatch.  891.  v.  Gates,  17  N.  H.  878. 

«a  ▼.  Lloyd. 77  Wis.  630;  P.  v.  Fox,  'a  v.  Nickerson,  46  la.  447;  Mad- 

26  Mich.  492;  Rex  v.  Faster,  Russ.  &  dox  v.  a.  28  Tex.  Ap.  583;  Reg.  v. 

Ry.  469.  Oxley,  8  Q  &  K.  817. 

»a  T.  Hopper,  188  Ind.  460.  ^S.  v.  Voorhis,  62  N.  J.  851;  a  v. 

^a  V.  Monahan,  9  Gray,  119;  Gib-  Smith,  63  Vt  201;  De  Bernie  v.  a,  19 

ion  V.  a,  44  Ala.  17;  Henderson  y.  Ala.  28;  Reg.  ▼.  London,  12  Cox,  50. 

P.,  117  in.  265w  »  Henderson  v.  P.,  117  111.  266;  a  ▼. 

•Lambert  v.  P., 76  N.  Y.  220;  Will-  Swaim,  97  N.  a  462;  a  v.  Ah  Sam, 7 

iams  V.  a,  7  Humph.  47;  Leverette  v.  Oreg.  477;  Harp  v.  a,  59  Ark.  118; 
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the  indiotment  charges  a  false  statement  in  a  schedule  in  a 
bankruptcy  proceeding,  it  should  be  alleged  wherein  such  state- 
ment is  false  and  incorrect.^  But  it  is  sufficient  to  allege  that 
property  was  omitted,  without  setting  out  a  full  and  particular 
account  of  the  property  of  the  petitioner.*  The  traverse  of 
the  statement  alleged  to  have  been  false  must  be  particular  as 
to  what  the  facts  were;'  and  it  is  not  enough  to  simply  say 
that  the  statements  were  wilfully  and  deliberately  made  and 
were  false  to  the  knowledge  of  defendant;  ^  but  the  indictment 
should  continue,  '^  whereas  in  truth  and  in  fact,"  and  then  state 
what  the  facts  were.*  If  a  part  only  of  the  statement  is 
charged  to  have  been  false,  such  part  must  be  pointed  out  and 
its  truth  specifically  denied.* 

§  881.  Intent ;  knowledge. —  In  order  to  show  that  the  false 
testimony  was  intentionally  false  it  is  usual  and  proper  to  allege 
that  it  was  wilfully  and  corruptly  given ;  ^  and  the  omission  of 
such  allegation  is  not  cured  by  a  general  concluding  clause  in 
the  indictment  charging  that  defendant  did  wilfully  and  cor- 
ruptly commit  perjury.*  The  omission  of  "  wilfully  "  has  been 
held  to  render  the  indictment  bad.*    It  seems  that  where  the 

Martinez  ▼.  a,  7  Tex.  Ap.  894;  Beg.  wilfuHy  false:  Robinson  ▼.  S.,  18  FbL 

V.  Stolady,  1  F.  &  F.  618;  Reg.  y.  808;  but  the  word  ''wilful"  is  not 

Wliitebouse,  8  Cox,  86;  Reg.  y.  Biu>  essential  in  an  indictment  for  per- 

raston,  4  Jur.  697.  jury  at  common  law,  though  it  may 

1 U.  S.  y.  Morgan,  Morris,  841.    An  be  under  the  statute,  5  Eliz.,  ch.  9: 

indictment  for  false  return  of  prop-  Rex  y.  Cox,  1  Leach,  CL  CL  71. 
erty  for  assessment  should  show  that       ^S.  y.  Morse,  90  Ma  91;  S.  y.  Day, 

the  property  not  returned  was  sub-  100  Ma  242,    Such  concluding  clause 

ject  to  assessment:  &  y.  Cunning-  is  surplusage:  U.  S.  y.  Wood,  44  Fed. 

ham,  66  la.  94.  R  753;  Ryalis  y.  Reg.,  11  Q.  E  781; 

«P.  V.  Phelps,  5  Wend.  9;  U.  8.  y.  Reg.  y.  Hodgkiss,  L.  R  1  a  C.  212. 
Chapman,  8  McLean,  890;  U.  a  y.       *a  y.  Day,  100  Ma  242;  U.  a  y. 

Deming,  4  McLean,  3.  Edwards,  48  Fed.  R  67.    But  other 

'S.  y.  Bixler,  62  Md.  854.  words  may  supply  the  omission  of 

^Qabrielsky  y.  a,  18  Tex.  Ap.  42a  '*  wilfully:'*  a  y.  Spencer,  45  La.  An. 

ft  Turner  y.  a,  30  Tex.  Api  691.  1.    In  Texas,  under  statutory  defini- 

*a  y.  Mace,  76  Me.  64;  TJiomas  y.  tion,  it  is  held  necessary  to  allege 

a,  51  Ark.  188.  that  the  false  statement  was  delib- 

'ay.  Dayis,84N. C.787;  ay. Bob-  erately  and  wilfully  made:  a  y. 
bitt,  70  N.  C.  81 ;  Thomas  v.  C,  2  Rob.  Webb,  41  Tex.  67;  a  y.  Perry.  42  Tex. 
(Va.)  795;  P.  y.  Ross,  103  CaL  425;  288;  Allen  y. a,  42  Tex.  12;  Smithy. 
Rex  y.  Steyens,  5  B.  &  C.  246.  In  a,  1  Tex.  Ap.  620.  But  it  is  not  neo- 
Florida  it  is  said  that  the  allegation  essary  to  charge  that  the  false  state- 
should  be  that  the  oath  taken  was  ment  was  not  made  through  inad- 
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oath  is  charged  as  wilful  it  is  not  necessary  to  also  charge  that 
it  was  corrupt.^  There  are,  as  to  this  crime,  no  peculiar  worda 
of  art  essential,  as  in  some  felonies,  to  the  description  of  the 
offense.'  The  indictment  must  also  show  knowledge  on  the 
part  of  the  accused  of  the  falsity  of  the  statement  at  the  time 
it  was  made,  and  it  is  not  sufficient  to  merely  negative  the 
tmth  of  the  statement.'  But  the  charge  that  the  statement 
was  wilfully  false  necessarily  shows  that  it  was  knowingly 
false.^  And  the  allegation  that  defendant  did  at  a  certain  time 
testify  to  certain  matters,  ^^  whereas  he  did  know  that  they 
were  false,"  sufficiently  indicates  such  knowledge  at  the  time 
the  testimony  was  given.*  But  in  a  prosecution  for  perjury  in 
swearing  as  an  insolvent  debtor  to  a  schedule  which  omitted 
certain  claims  belonging  to  insolvent^  it  was  held  necessary  to 
allege  that  at  the  time  of  taking  the  oath  he  knew  and  re* 
membered  that  such  claims  were  due  and  owing  to  him.* 

§  882.  Time  and  place. —  The  indictment  should  allege,  as 
in  other  cases,  the  time  of  the  commission  of  the  crime  charged ;' 
and  it  is  said  that  if  the  indictment  charges  the  perjury  as  of 
a  wrong  term  of  court  the  variance  is  fatal.'  But  as  a  general 
rale  the  date  need  not  be  proven  as  alleged,*  unless  the  perjury 
was  by  means  of  an  instrument  set  out  by  its  tenor;  in  that 

Tertenoe  or  by  mistake:  Brown  v.  as  to  his  belief :  &  t.  Raymond,  20  Ia« 

&,  9  Tex.  Ap.  171.  68a    In  Oregon  it  is  said  that  avei^ 

1  &  ▼.  Bizler,  62  Md.  854;  TJ.  &  t.  ment  as  to  knowledge  of  the  falsity 

Hearing,  26  Fed.  R  744.  of  the  matter   is   unneoessary,  al- 

*Re8pi  T.  Newell«  8  Yeates,  407.  though  such  fact  must  be  proven :  SL 

sa  T.  Lea,  8  Ala.  602;  S,  ▼.  Car-  v.  Ah  Lee,  18  Oreg.  540. 
land,  8  Dev.  114;  &  y.  Champion,  116       7  a  v.  Fenlason,  79  Me.  117,  7  Am. 

N.  a  987;  Juaraqui  v.  &,  28  Tex.  625;  Cr.  R  495  and  note;  Rhodes  v.  C,  78 

a  T.  Korse,  1  Greene  (la.),  50a  Va.  692;  U.  a  ▼.  Law,  50  Fed.  R  916; 

'Johnson  y.  P.,  94  UL  505;  a  v.  U.  a  t.  Bowman*  2  Wash.  82a 
Stein,  48  Minn.  466;  a  v.  Smith,  68       ^s.  v.  Lewis,  93  N.  C.  881. 
Vt  201.  »  Richey  v.  C,  81  Ky.  524;  G  ▼. 

fta  ▼.  Wood,  17  la.  18;  a  ▼.  Lin-  Davis,  94  Ky.  612;  Lucas  v.  a,  27 

denburg,  18  Tex.  27.  Tex.  Ap.  822;  TJ.  a  ▼.  Matthews,  68 

•a   V.   Cook,   1   RoK   (Va.)  729.  Fed.  R  880;  a  C,  Matthews  y.U.  a. 

Under  the  Iowa  statute  it  is  not  nee-  161  U.  a  500.   Li  such  a  prosecution 

esaary  to  allege  that  defendant  knew  time  and  place  are  sometimes  mate- 

the  falsity  of  the  matter  sworn  to^  rial  and  necessary  to  be  alleged  with 

unless  the  assignment  of  perjury  is  precision  and  sometimes  not:  Bex 

upon  the  statement  of  the  aooused  v.  Aylett,  1  Term  R  6& 
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case  the  instrument  as  introduced  in  evidence  must  correspond 
in  date  with  the  copy  set  out.* 

§883.  Separate  counts;  several  assignments. —  Several 
charges  of  perjury  may  be  made  in  diflferent  counts ;  *  but  if 
the  statement  is  false  in  several  particulars  it  is  not  necessary 
to  embrace  those  particulars  in  separate  counts,  but  they  may 
be  included  in  the  same  count.'  Where  falsity  of  the  state- 
ment in  several  particulars  is  charged  it  is  usual  to  assign  the 
falsity  of  each,  and  proof  of  falsity  as  to  any  one  particular  as- 
signed, if  material,  will  be  sufficient  to  warrant  a  conviction.* 
But  if  the  entire  matter  alleged  to  have  been  falsely  stated  is 
set  out  in  one  averment  the  whole  must  be  proved.*  If  one  as- 
signment is  sufficient,  an  improper  assignment  in  connection 
with  it  will  not  vitiate  the  indictment;*  and  such  improper  as- 
signment will  not  be  a  ground  for  quashing  the  indictment, 
and  can  only  be  taken  advantage  of  by  excepting  to  the  evi- 
dence introduced  thereunder.^  If  the  attention  of  the  court  is 
called,  however,  to  the  improper  assignment,  it  should  be  with- 
drawn from  the  jury  or  it  will  not  appear  whether  the  verdict 
is  on  the  proper  or  the  improper  assignment,  and  the  convic- 
tion cannot  be  sustained.*  Where  there  are  several  assign- 
ments the  falsity  of  each  should  be  specially  alleged.* 

§  884.  Joinder  of  defendants. —  Perjury  is  a  separate  act  in 
each  person  committing  it,  and  two  or  more  cannot  be  jointly 
charged  with  the  crime.**  But  it  is  said  that  two  persons  may 
be  charged  in  the  same  indictment,  the  one  with  perjury  and 
the  other  with  procuring  the  perjury  to  be  committed.** 

1  Dm  Y.  P.,  9  Cola  469;  Matthews  7  C.  v.  Sargent,  129  Mass.  US. 

▼.  U.  a,  161  U.  S.  500.  « Wood  v.  P.,  59  N.  Y.  117.    If  no 

^RyaUs  v.  Reg.,  11  Q.  B.  781;  Oas-  evidence  is  given  as  to  one  assign- 

tro  T.  Reg.,  6  Ap.  Cas.  229.  ment,  it  is  not  competent  for  de- 

*&  ▼.  Bishop,  1  D.  Chip.  120;  S.  ▼.  fendant  to  show  that  as  to  such 

Bordeaux,  98  N.  C.  560.  assignment  the  testimony  was  tme: 

*G  ▼.  Johns,  6  Gray,  274;  Harris  Rex  v.  Hemp^  5  C.  A;  P.  468. 

V.  P.,  64  N.  Y.  148;  S.  v.  Blaisdell,  59  »Gabriel8ky  v.  a,  13  Tex.  Ap,  428; 

N.  a  828;  Smith  ▼.  a,  108  Ala.  57;  Reg.  v.  Burraston,  4  Jur.  697. 

Moore  ▼.  a,  82  Tex.  Api  405;  a  v.  w  Rex  v.  Philips,  2  Stra.  921;  Resp. 

Day,  100  Ma  242;  Reg.  ▼.  Chapman,  t.  Goss,  2  Yeates,  479. 

2  C.  &  K  846.  "  C.  V.  Devine,  155  Mass.  224    The 

ft  a  V.  Blaisdell,  69  N.  H.  828;  Rex  correctness  of  this  decision  may  be 

Y.  Leefe,  2  Camp.  184.  questioned.  It  is  true  that  principal 

*  a  y.  Smith,  68  Yt  201.  and  accessory  may  be  charged  in 
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§  885.  Forms  of  iDdictment. —  The  common-law  indictment 
lop  perjury  is  an  exceedingly  complicated  instrument  by  reason 
of  the  difficulty  of  setting  out  the  various  essentials,  especially 
the  nature  of  the  proceeding,  the  jurisdiction  of  the  court,  the 
administration  of  the  oath,  the  testimony  given,  and  its  falsity. 
As  already  indicated,  those  requirements  have  been  simplified 
in  some  states  by  express  statutory  provisions  as  to  what  shall 
be  sufficient  in  an  indictment  for  the  crime,  and  in  other  states 
by  general  provisions  as  to  sufficiency  of  indictments.  The 
forms  here  given  are  suggestive  only;  they  would  probably  be 
found  good  in  most  states,  but  it  will  be  necessary  in  applying 
them  to  bear  in  mind  the  statutory  provisions. 

PEEJUBT  m  PEOOP  OP  ALIBI. 

Heretofore,  to  wit,  at  the  January  term,  A.  D.  1896,  of  the 
district  court  of  Johnson  county,  held  on  the  25th  day  of  Jan- 
nary,  A.  D.  1896,  a  certain  indictment  in  which  John  Adams 
was  charg;ed  with  the  crime  of  burglary  in  feloniously  breaking 
and  entering  the  dwelling-house  of  one  Timothy  Brown  came 
on  to  be  tried  in  due  form  of  law  and  was  then  and  there  tried 
by  a  jury  of  such  county  in  that  behalf  duly  sworn,  npon  which 
said  trial  the  said  A.  B.  [defendant]  appeared  as  a  witness  for 
and  in  behalf  of  the  said  John  Adams,  and  was  then  and  there 
duly  sworn  before  the  duly  authorized  clerk  of  said  court,  that 
the  evidence  which  he,  the  said  A.  B.,  should  give  to  the  court 
there,  and  the  said  jury  so  sworn  as  aforesaid,  touching  the 
matter  then  in  question  in  the  trial  of  said  indictment,  should 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth ;  and 
on  the  said  trial  of  said  indictment  it  became  material  to  in- 
quire where  the  said  John  Adams  was  on  the  night  of  the  four- 
teenth and  fifteenth  of  December,  A.  D.  1895,  at  which  time, 
as  appeared  from  the  evidence,  said  burglary  charged  in  the  in- 
dictment aforesaid  was  committed,  and  the  said  A.  B.  then  and 
there  feloniously,  falsely,  knowingly,  maliciously,  wilfully  and 
corruptly  testified  in  substance  as  follows,  to  wit*^:  that  between 
the  hours  of  ten  and  twelve  o'clock  of  said  night,  the  said  A.  B. 
was  in  company  with  the  said  John  Adams  at  the  house  of  one 
Peter  King,  in  the  city  of  Iowa  City,  in  said  county  of  John- 

the  fsame  indictment^  but  the  crime  possible.    Could  one  who  had  never 

of  suborning  perjury  seems  to  be  been  married  at  aU  be  convicted  of 

considered  a  distinct  o£fense  from  bigamy  because  he  had  procured 

that  of  perjury.    Certainly  there  and  induced  a  man  already  married 

must  be  some  crimes  so  individual  to  marry  a  seoond  wife? 
in  their  nature  that  no  accessory  is 
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son,  and  that  between  the  hours  of  twelve  and  fonr  o'clock  of 
said  night,  the  said  A.  B.  was  in  company  with  the  said  John 
Adams  at  the  house  of  one  William  Jones,  in  said  city  of  Iowa 
City;  whereas, in  truth  and  in  fact,  as  the  said  A.  B.  well  knew, 
the  said  John  Adams  was  not  at  the  house  of  the  said  Peter 
King  between  the  hours  of  ten  and  twelve  o'clock  of  said  night, 
or  during  any  portion  of  that  time;  and  whereas,  in  truth  and 
in  fact,  as  the  said  A.  B.  well  knew,  the  said  John  Adams  was 
not  at  the  house  of  the  said  William  Jones  between  the  hours 
of  twelve  and  four  o'clock  of  said  night  or  during  any  portion 
of  that  time.  Wherefore  the  grand  jurors  aforesaid,  on  their 
oath  aforesaid,  do  say  that  the  said  A.  B.  did,  in  manner  and 
form  aforesaid,  commit  wilful  and  corrupt  perjury.^ 

To  illustrate  the  method  of  charging  perjary  in  an  oath  not 

taken  in  a  judicial  proceeding,  the  following  is  presented: 

PEBJUBT  IN  AFFIDAVIT  FOB  NATUBALIZATION. 

That  A.  B.,  on ,  at  Hancock,  in  the  county  of  Hillsr 

borough  aforesaid,  giving  his  testimony  in  and  by  a  certain 
affidavit  by  him  subscribed  as  a  witness  relative  to  an  applica- 
tion in  wnting  thereafter  to  be  made  to  the  police  court  of  the 
city  of  Nashua,  in  said  county,  to  be  admitted  a  citizen  of  the 
United  States,  by  one  B.  C,  an  alien  and  a  subject  of  Victoria, 
Queen  of  the  United  Kingdoms  of  Great  Britain  and  Ireland, 
in  his  own  proper  person,  on  the  said ,  at  Hancock  afore- 
said, appeared  and  was  then  and  there  sworn  as  such  witness 
for  said  B.  C,  and  in  support  of  said  application  by  and  before 
Joseph  Davis,  a  justice  of  the  peace  within  and  for  said  county, 
then  and  there  having  lawful  and  competent  power  and  author- 
ity to  administer  the  said  oath  to  the  said  A.  B.  in  that  behalf; 
and  as  such  witness  he,  the  said  A.  B.,  took  his  corporal  oath 
concerning  the  matter  set  forth  in  said  affidavit  pertaining  to 
said  application,  and  that  the  facts  therein  stated  and  by  him 
subscribed  were  true,  which  said  oath  the  said  justice  of  the 
peace  then  and  there  had  sufficient  and  competent  authority  to 
administer  to  him,  the  said  A.  B.,  in  that  behalf;  and  the  said 
A.  B.,  being  so  sworn  as  aforesaid,  did  then  and  there  in  said 
affidavit  feloniously,  falsely,  knowingly,  maliciously,  wilfully 
and  corruptly  depose  and  swear,  among  other  things,  in  sub- 

iThe  first  part  of  this  form,  de-  496.    As  to  the  allegation  of  the  tes- 

Bcribing  the  proceeding,  is  based  to  timony  and  the  falsity  thereof,  see 

some  extent  upon  the  case  of  Reg.  S.  y.  Ah  Lee,  18  Oreg.  540.    As  to  the 

Y,  Dunning,  L.  R.  1  C.  C.  290,  in  which  allegation  in  regard  to  the  adminis- 

an  indictment  less  specific  than  this  tration  of  the  oath  to  defendant,  see 

was  held  sufficient  under  an  English  S.  v.  Divoll,  44  N.  H.  140.    As  to  the 

statute.    See,  also.  Reg.  v.  Hughes,  1  averment  of  materiality,  see  GL  y. 

a&JL  619;  LAvey  ▼.  Reg.,  17  Q.  B.  KeUy,  133  Masa  417. 
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stance  as  follows,  to  wit :  that  B.  C,  meaning  the  said  B.  C. 
above  mentioned,  had  resided  within  the  limits  and  under  the 
jurisdiction  of  the  United  States  for  five  years  then  last  past, 
and  for  one  year  then  last  past  within  the  state  of  New  Hamp- 
shire, and  that  durini?  said  period  he  had  behaved  himself  as  a 
man  of  good  moral  character,  attached  to  the  principles  of  the 
constitution  of  the  United  States  and  well  disposed  to  the  good 
order  and  happiness  of  the  same,  which  said  affidavit  is  in  the 
words  and  figures  following,  to  wit:  [Copy  of  affidavit.] 
Whereas,  in  truth  and  in  fact,  as  the  said  A.  B.  then  well  knew, 
liie  said  B.  C.  had  no  residence  within  the  limits  and  under  the 
jurisdiction  of  the  United  States  for  five  years  then  last  past, 
and  for  one  year  last  past  within  the  state  of  New  Hampsnire; 
and  whereas,  in  truth  and  in  fact,  as  the  said  A.  B.  then  well 
knew,  the  said  B.  C.  during  the  same  period  had  not  behaved 
himself  as  a  man  of  good  moral  character,  attached  to  the  prin- 
ciples of  the  constitution  of  the  United  States  and  well  disposed 
to  the^ood  order  and  happiness  of  the  same;  and  whereas  the 
said  affidavit  was,  as  the  said  A.  B.  then  well  knew,  in  all  re- 
spects utterly  false  and  untrue  at  the  time  the  said  A.  B.  so 
made  and  swore  to  the  same.  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  A.  B.  did  com- 
mit wilful  and  corrupt  perjury.^ 

IX.  The  Evidencb. 

§  886.  As  to  the  proceedings  or  issue. —  The  charge  in  con- 
nection with  which  the  alleged  false  testimony  was  given  should 
be  definitely  proved.*  Such  proof  should  properly  be  made  by 
the  production  of  the  record  of  the  action.'  But  if  the  proceed- 

^The  first  part  of  this  indictment  the  essential  record  are  produced 

follows  sabstantiallj  one  given  in  from  the  custody  of  the  proper  offi- 

a  ▼.  Whittemore,  50  N.  H.  345.    The  cer:  Reg.  v.  Turner,  2  C.  &  K  782; 

assignment  of  the  statement  in  the  Beg.  v.  Newman,  8  C.  &  K.  240.    If 

affidavit  and  the  falsity  thereof  is  the  proceeding  was  on  indictment 

in  acoordance  with  an  indictment  there  should  be  formal  proof  of  the 

in  P.  V.  Sweetman,8  Park.  Cr.B.858,  commencement  thereof  by  produc- 

though  considerably  abridged  from  tion  of  the  summons,  information,  or 

the   language    there   used.    As  to  the  like:  Reg.  v.  Hurrell,  8  F.  &  F. 

whether  it  is  necessary  to  set  out  a  271;  Reg.  v.  Newall,  6  Cox,  21;  but 

copy  of  the  affidavit,  see  gupra,  §  877.  in  a  bastardy  proceeding,  held,  that 

*Beg.  Y.  Garr,  10  Cox,  564  the  summons  was  not  essential,  the 

^McMurry  t.  &,  6  Ala.  824;  Smith  evidence  showing  that  the  informa- 

V.  S.,  103  Ala.  57;  Heflin  v.  &,  88  Qa.  tion  was  duly  made:  Reg.  v.  Smith, 

161;  Rex  v.  Ward,  6  C.  &  P.  866;  L.  R.  1  C.  C.  110;  nor  the  original 

Porter  v.  Cooper,  6  C.  &  P.  854    A  writ  of  summons  in  a  civil  action, 

transcript  is  not  necessary,  however,  copy  thereof  being  produced,  with 

where  the  documents  constituting  other  evidence  of  the  proceeding: 
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ing  was  in  the  same  court  it  will  take  notice  of  its  own  records.* 
The  usual  evidence  under  common-law  procedure  of  the  pro- 
ceeding in  the  action  is  the  postea;  *  and  this  is  enough  without 
showing  the  final  judgment.*  Proof  of  the  final  conviction  or 
Judgment  in  the  proceeding  is  not  material.* 

§  887.  Administration  of  the  oath.— The  fact  that  defend- 
ant was  sworn  may  be  shown  by  proof  of  the  signature,  by 
handwriting  or  otherwise,  to  the  oath,  if  subscribed,  and  the 
evidence  of  the  officer  administering  it,  or  proof  of  his  signa- 
ture to  the  jurat.'  The  official  character  of  the  officer  admin- 
istering the  oath  may  be  established  by  parol  evidence  of  his 
acting  de  facto} 

§  888.  The  testimony  or  statement. —  While  it  has  been 
said  that  the  whole  of  the  testimony  of  the  defendant  in  which 
the  false  statement  is  charged  to  have  been  made  should  be 
proved,^  yet  the  rule  as  generally  stated  is  that  only  so  much 
of  the  testimony  of  the  defendant  as  relates  to  the  particular 
fact  on  which  the  perjury  is  assigned  need  be  shown.®  The  ev- 
idence need  not  be  limited  to  proof  of  the  exact  words ;  proof 
of  the  substance  is  sufficient.*    Parol  evidence  is  admissible  as 

Reg.  V.  Scott,  2  Q.  B.  D.  415.    Other  proved.    The  presumption  that  the 

evidence   of  the   information   and  officer  did  his  duty  wili  not  prevaU 

summons  may  be  received  after  no-  over  the  presumption  of  innocence: 

tioe  to  produce  the  original:  Beg.  v.  Sloan  v.  S.,  71  Miss.  459.    However, 

!                            Dillon,  14  Cox,  4;  Beg.  v.  Newall,  6  the  proof  of  the  officer's  signature  to 

Cox,  21.  the  jurat,  in  addition  to  proof  of  de- 

iU.S.v.£rdkine,4Cranch,C.C.299.  fendant's  signature  to  the  oath,  is 

'Besp.  V.  Gk)8S,  2Teates,  479.  sufficient:  S.  v.  Madigan,  57  Minn. 

»Anon.,  Bull  N.  P.  24a    Where  425;  Bex  v.  Morris,  2  Burr.  1189.    In 

the  postea  could  not  be  drawn  up  a  particular  case,  held,  that  the  evi- 

because  a  rule  for  a  new  trial  was  dence  of  the  identity  of  the  defend- 

pending,  held,xha.t  the  nisi  priusreo  ant  as  the  person  swearing  to  the 

ord  was  sufficient:  Bex  v.  Browne,  3  affidavit  charged  as  constituting  per- 

C.  &  P.  572.  jury  was  not  sufficiently  established: 

*  Beg.  V.  Goodf eUow,  Car.  &  M.  569.  Beg.  v.  Barnes,  10  Cox,  539. 

Where  it  is  proper  to  prove  the  final  >  Woodson  v.  S.,  24  Tex.  Ap.  153, 

judgment  it  may  be  shown,  by  the  And  see  supra,  %  856. 

production  of  the   book  from  the  7^zv.  Jones,  Peake,  87;  Bex  ▼. 

i                           proper  office:  Beg.  v.  Gordon,  Car.  &  Dowlin,  Peake,  170.    At  any  rate, 

M.  410.  proof  of  the  whole  testimony  is  ad- 

*C.  ▼.  Warden,  11  Met.  406;  Van  missible:  Beg.  v.  Harrison,  9  Cox; 

Dusen  v.  P.,  78  III  645;  Bex  v.  Ben-  503. 

son,  2  Camp.  508;  Bex  v.  Spencer,  1  <  U.  S.  v.  Erskine,  4  Cranch,  CL  CL 

a  &  P.  260.    But  the  administration  299;  Bex  v.  Bowley,  By.  &  M.  298L 

of  the  oath  must  be  affirmatively  *  Taylor  v.  S.,  48  Ala.  157. 
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to  what  the  testimony  was.^  The  stenographer  who  took 
down  the  evidence  may  prove  what  the  evidence  was  by  refer- 
ence to  his  notes  ;^  bnt  the  judge's  notes  of  the  evidence  are 
not  in  themselves  admissible.'  To  prove  false  testimony  given 
before  a  grand  jury,  persons  who  were  properly  present  in  the 
grand  jury  room  as  officers  or  otherwise,  and  who  were  not  as 
grand  jurors  subject  to  the  oath  of  secrecy,  may  testify.*  In- 
deed, even  a  grand  juror  who  has  been  sworn  to  secrecy  may 
properly  be  required  to  divulge  such  testimony.' 

§  889.  Materiality. —  The  general  doctrine  as  to  the  neces- 
sity of  showing  the  materiality  of  the  false  statement  has 
already  been  explained.^  It  is  only  necessary  here  to  say  that 
there  must  be  some  evidence  that  the  statement  was  material;^ 
and  that  the  fact  cannot  be  left  to  presumption  or  inference." 
For  the  purpose  of  showing  materiality,  it  may  be  proper  to 
show  what  other  testimony  was  given  at  the  same  time,  and  it 
will  be  no  objection  to  doing  so  that  the  defendant  charged 
with  perjury  was  not  present  when  such  other  testimony  was 
given.* 

§  890.  Wilful  falsity. — The  necessity  of  negativing  the  truth 
of  the  statement  set  out  as  constituting  perjury  has  already 
been  explained.*®  The  whole  res  geatcs  of  the  transaction  as  to 
which  the  testimony  was  given  may  be  shown  for  the  purpose 
or  proving  that  this  testimony  as  to  some  of  the  particulars 
was  false."  The  record  of  the  trial  upon  which  the  perjury 
was  alleged  to  have  been  committed  is  admissible  as  induce- 
ment, but  cannot  be  considered  for  the  purpose  of  establishing 
the  falsity  of  the  testimony;  thus,  where  the  perjury  charged 
was  in  giving  evidence  in  behalf  of  the  prosecution  of  a  crimi- 
nal charge,  it  was  held  that  th^  fact  that  the  defendant  in  that 
trial  was  acquitted  did  not  tend  to  show  that  the  testimony 

1  P.  ▼.  Curtis,  50  GaL  95;  S.  v.  Gibbs,  charging  the  materiality  in  the  in- 
to Mont  2ia  dictment,  see  supra,  §  87a 

«P.  ▼.  Lem  You,  97  CaL  224;  a  v.       ^Lawrence  v.  a,  2  Tex.  Ap.  47a 
Oamley,  67  Vt  822.  ^a  y.  Aikens,  82  la.  408;  Nelson  t. 

•  Beg.  T.  Child,  5  Coz;  197;  Beg;  ▼.  a,  82  Ark.  192;  Brooks  t.  a,  29  Tex. 

Morgan,  6  Cox,  107.  Api  582. 

«Beg:  ▼.  Hughes,  1  a  &  K  6ia  •P.  v.  Lem  You,  97  CaL  224 

^Izer  Y.  a,  77  Md.  110.  losee  supra,  §  880. 

«Aii>ra,  ^  861-860.     And  as  to  »  Heflin  v.  a,  88  Oa.  16t 
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was  false.^  And  evidenoe  which  might  be  admissible  in  the 
case  in  which  the  perjury  is  claimed  to  have  been  committed 
may  not  be  admissible  in  the  prosecution  for  perjury;  for  in- 
stance, where  the  perjury  was  in  a  criminal  case,  admissions  of 
the  accused  in  that  case  are  not  admissible  to  show  the  falsity 
of  the  testimony  of  the  witness,  though  they  were  admissible 
to  show  defendant's  guilt*  If  the  alleged  perjury  relates  to  a 
written  instrument,  the  instrument  should  be  produced  in  evi- 
dence or  its  absence  accounted  for.'  Where  the  false  statement 
consisted  in  false  entries  at  the  custom-house,  made  under  oath 
in  regard  to  the  cost  of  imported  goods,  it  was  held  that  the 
falsity  could  be  shown  by  documentary  evidence  and  the  corre- 
spondence of  the  accused  without  living  witnesses.^  As  to 
whether  the  false  evidence  was  wilfully  and  corruptly  given, 
the  accused  may  show  that  immediately  after  the  transaction 
to  which  his  evidence  related  he  gave  the  same  account  as  in  his 
testimony  in  regard  to  what  took  place.'  But  in  general  the 
accused  is  not  allowed  to  show  statements  made  out  of  court 

1  Elitohen  v.  S.,  26  Tex.  Ap.  165;  which  it  was  held  that  after  acquit 
Hutchrrson  v.  S.,  38  Tex.  Ap.  67;  talln  a  criminal  prosecution  by  the 
Hemphill  v.  S.,  71  Misa  877;  Reavis  United  States  for  violation  of  the 
V.  S.,  —  W70.  — ,  44  Paa  R.  62.  But  internal  revenue  law  a  civil  8ui6 
see  U.  S.  V.  Butler,  88  Fed.  R.  408,  a  could  not  be  maintained  for  the  for- 
case  in  which  defendant  was  ac-  feiture  of  property  on  account  of 
cused  of  perjury  committed  in  a  such  violation.  But  this  result  seems 
prosecution  against  him  for  illegal  very  questionable;  the  issu^  in  the 
sale  of  liquors  and  in  which  he  tes-  two  cases  are  not  the  same,  although 
tified  (under  statute  allowing  the  they  happen  to  involve  incidentaUy 
defendant  in  a  criminal  case  to  be  the  same  question  of  fact.    It  would 
a  witness  in  his  own  behalf)  that  he  be  a  strange  result  if,  where  the  de* 
had  not  sold  any  liquor,  and  a  judg-  fendant  having  made  himself  a  wit* 
ment    of   acquittal    was    entered,  ness  secures  his  own  acquittal  by 
Thereupon  it  was  held  that  this  re-  perjury,  the  state  should  thereby  be 
suit  was  conclusive  as  to  the  truth  cut  off  by  that  result  from  af ter- 
of  such   evidence   and   defendant  wards  calling  him  to  account  for 
could  not  be  convicted  of  perjury,  his  false  swearing. 
The  judge   disclaims  putting   this  *  Reavis  v.  S.,  —  Wyo.  — ,  44  Plaa 
conclusion  on  the  ground  of  a  prior  R.  62;  Brown  v.  S.,57  Miss.  424  Con- 
adjudication,  but  states  a  doctrine  tra,  Martin  v.  S.,  88  Tex.  Ap,  817. 
analogous  thereto,  to  the  effect  that,  ^  Reg.  v.  £1  worthy.  Lb  R.  1  GL  Gl 
where  a  question  has  once  been  in-  108;  Reg.  v.  Milnes,  2  F.  &  F.  lOl 
quired  into,  the  result  is  conclusive  ^  U.  S.  v.  Wood,  14  Pet  480. 
of  the  subsequent  question  between  ^S.  v.  Curtis,  12  Ired.  270.    ConUx^ 
the  same  parties;  citing  the  case  of  S.  v.  Hunt^  187  Ind.  587. 
Coffey  V.  U.  a,  116  U.  a  486,  in 
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corresponding  with  his  testimony  which  is  charged  as  false, 
without  also  showing  that  such  statements  were  made  before 
the  intent  to  misrepresent  the  facts  could  have  been  formed.* 
This  is  in  harmony  with  the  general  rule  of  evidence  as  to  cor- 
roborating testimony  of  the  witnesses  where  an  attempt  is 
made  to  impeach  him.*  For  the  purpose  of  proving  the  wilful 
falsity  of  defendant's  testimony  the  prosecution  may  show  that 
defendant  had  given  expression  to  malice  toward  the  person 
against  whom  the  false  evidence  was  given ;  •  or  that  he  en- 
deavored to  influence  another  person  to  give  false  testimony  in 
the  same  case.*  Proof  of  other  perjury  than  that  assigned  in 
the  indictment  cannot  be  introduced;  but  if  evidence  thereof  is 
legitimately  brought  out  and  relates  to  the  subject-matter  of 
the  perjury  charged,  it  may  be  considered  in  determining  de- 
fendant's corrupt  intent."  Where  the  perjury  was  committed 
in  a  divorce  proceeding,  the  wife,  party  to  such  suit,  is  a  com- 
petent witness  against  her  husband  prosecuted  for  perjury  in* 
testifying  against  her.*  A  witness  may  testify  directly  that 
the  statement  in  question  was  false,  if  he  states  facts  showing 
it  to  be  so.^ 

§  891.  Sufficiency  of  testimony ;  contradictory  statements 
of  accused  • — Proof  that  accused  has  given  contradictory  testi- 
mony under  oath  at  a  different  time  will  not  be  sufficient  to 
establish  the  fabity  of  the  testimony  charged  as  perjury,  for 
this  would  leave  simply  one  oath  of  the  defendant  as  against 
another,  and  it  would  not  appear  that  the  testimony  charged 
was  false  rather  than  the  testimony  contradictory  thereof. 
The  two  statements  will  simply  neutralize  each  other;  there 
must  be  some  corroboration  of  the  contradictory  testimony.* 

^McCord  T.  a,  88  Ga.  621;  a  v.  'Rex  v.  Munton,  8  C.  &  P.  491. 

PUnsh,  79  N.  C.  610.  *  Heflin  v.  a,  88  Ga.  151. 

SI  GrnenL  £v.,  g  469.    And  see  < a  ▼.  Ray mond,  20  la.  58a 

Rex   ▼.  Parker,  8   DougL  242.     It  ^  Dill  v.  P.,  19  Colo.  469. 

seems  that  accused  may  show  that  ^  Adams  v.  a,  93  Ga.  I661 

the  testimony  contrary  to  his  own  ^  C.  v.  Parker,  2  Cush.  212;  XJ.  a  t. 

in  the  case  in  which  the  perjury  is  Mayer,  Deady,  127;  Freeman  v.  Q,, 

alleged  to  have  been  committed  was  19  Fla.  552;  Schwartz  v.  C,  27  Grat 

false,  as  tending  to  prove  the  coi^  1025;  Dodge  v.  S..  24  N.  J.  455;  a  v. 

rectness  of  his  own  testimony,  al-  Buckley,  18  Greg.  228;  a  v.  Williams, 

though  such  evidence  is  not  directly  80  Ma  864;  Brooks  v.  a,  29  Tex.  Ap. 

oorroborativeof  whatheswore:  av.  582;  Waters  v.  a,  80  Tex.  A  p.  284; 

Jones,  91  N.  a  639.  Reg.  v.  Muscot-,  10  Mod.  192;  Reg.  v. 
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Such  corroboration,  however,  may  be  furnished  by  evidence 
aliunde  tending  to  show  the  perjury  independently  of  the 
declarations  or  testimony  of  the  accused.^ 

§  892.  One  witness  not  snfflcient. —  On  a  principle  analogous 
to  that  stated  in  the  last  paragraph,  it  has  been  held  at  com- 
mon law  without  controversy  in  the  authorities  that  the  testi- 
mony of  one  witness  as  to  the  falsity  of  the  statement  assigned 
as  perjury  is  not  sufficient,  for  under  such  circumstances  the 
oath  of  the  accused  and  the  oath  of  the  witness  to  its  falsity 
counteract  each  other.'  This  doctrine  has  sometimes  been 
stated  in  such  language  as  to  indicate  that  the  testimony  of 
two  witnesses  to  the  falsity  of  the  oath  was  necessary  to  a  con- 
viction, but  if  such  ever  was  the  rule,  it  has  been  changed  by 
the  later  decisions,  and  as  now  expressly  recognized  it  is  only 
that  to  warrant  a  conviction  the  testimony  of  one  witness  as 
to  the  falsity  of  the  statement  must  be  corroborated  by  other 
testimony  op  by  circumstances  which  may  be  shown  in  evi- 
dence tending  to  prove  such  falsity.'  This  rule  exists  in  Texas, 
and  perhaps  in  other  states,  by  statute  requiring  the  falsity  of 
the  defendant's  testimony  to  be  shown  by  two  credible  wit- 
nesses, or  one  credible  witness  corroborated  strongly  by  other 
evidence.'    And  under  such  statute  a  credible  witness  is  one 

Wheatland,  8  a  ft  P.  238;  Reg.  t.  HL  666;  Mackin  v.  P.,  116  IIL  812; 

Hughes,  1  a  &  K  619;  Reg.  v.  Braith-  a  v.  Raymond,  20  la.  682;  a  v.  Gibhfl^ 

waite,  1  F.  &  F.  638;  2  Bish.  Cr.  10  Mont  213;  Qandy  v.  a,  27  NeU 

Proc.,§027;  iareenl.£v.,§269.  The  707;  U.  a  v.  Hall,  44  Fed.  R.  864; 

accused  is  not  estopped  from  show-  Reg.  v.  Boulter,  3  C.  &  K  236;  Reg. 

ing  that  his  oath  contradictory  of  v.  Webster,  1  F.  &  F.  616;  Reg.  v. 

that  charged  as  perjury  was  false:  Muscot»  10  Mod.  192.    And  the  cor- 

a  V.  J.  B.,  1  Tyler,  269.  roborating  evidence  must  relate  to 

1  a  v.  Buckley,  18  Oreg.  228.  Such,  the  testimony  adduced  in  support  of 

for  instance,  as  the  books  of  account  the  charge,  and  not  to  some  distinct 

and  papers  relating  to  the  same  pros-  and  immaterial  matter:  a  y.  Buie* 

ecution:  U.  a  v.  Mayer,  Deady,  127.  43  Tex.  63a 

2Reg.  V.Yates,  Car.  &M.  132;  Reg.        *Maines   v.    a.  26   Tex.  Ap.  14; 

V.  Boulter,  8  C.  &  K  236;   Reg.  v.  Smith  v.  S.,  22  Tex.  Ap.  196.    It  is 

Webster,  1  F.  &  F.  616;  Rex  v.  Lee,  error  under  such  statute  to  fail  to 

3  Rusa  Cr.  78;  Champney's  Case,  2  instruct  the  jury  accordingly:  Gart- 

Lewin,  268;  P.  v.  Davis,  61  Cal.  636.  man  v.  a,  16  Tex.  Ap.  216;  Washing- 

»a  V.  Parker,  2  Cush.  212;  U.  S.  v.  ton  v.  a,  22  Tex.  Ap.  26;  Wilson  ▼• 

Wood,  14  Pet  430;  Crusen  v.  a,  10  S.,  27  Tex.  Ap.  47;  Miller  v.  a,  27 

Ohio  St.  258;  a  v.  Heed,  67  Mo.  252;  Tex.  Ap.  497;  Brookin  v.  a,  27  Tex. 

a  V.  Jean,  42  La.  An.  946;  a  v.  Peters,  Ap.  701;  Grandison  v.  S.,  29  Tex.  Ap^ 

107  N.  a  876;  CrandaU  v.  Dawson,  6  186;  Aguierre  v.  a,  81  Tex.  Ap.  519. 
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who,  being  competent  to  give  evidence,  is  worthy  of  belief.* 
The  corroboration  required  by  the  general  role  may  consist  of 
statements  made  by  accused  contradictory  of  the  statement 
which  is  charged  as  false;'  though  on  this  point  there  are  au- 
thorities to  the  contrary.'  One  case  has  gone  so  far  in  miti- 
gating the  rule  as  to  the  corroboration  required  as  to  hold  that 
the  manner  and  nature  of  the  testimony  of  the  accused  in  his 
own  behalf  may  be  a  sufficient  corroboration  to  justify  convic- 
tion on  the  testimony  of  one  other  witness.^  And  in  another 
case  it  is  said  that  circumstantial  evidence  is  sufficient  in 
corroboration,  which  is  undoubtedly  true.*  But  the  circum- 
stantial evidence  which  is  relied  on  in  corroboration  must  be 
such  as  to  conclusively  demonstrate  defendant's  guilt.^  It  is 
said  in  some  cases  that  the  corroborating  evidence  must  be 
equivalent  to  the  testimony  of  a  second  witness.^  But  under 
the  cases  already  considered,  it  is  evident  that  this  is  not  the 
rule,  and  it  is  expressly  negatived  in  other  cases.'  The  cor- 
roboration may  consist  of  documents,  entries  or  other  such 
matter  which  is  competent  as  to  the  fact.*  It  must  be  sub- 
stantial and  not  in  some  particular  only ;  '^  but  it  need  not  go 
to  the  identical  fact  sworn  to  by  the  contradicting  witness,  if 
it  is  in  itself  contradictory  of  the  truth  of  the  statement  of  ac- 
cused.^* The  evidence  corroborating  must  relate  to  the  same 
assigiSment  of  perjury;  proof  of  one  assignment  is  not  cor- 
roborated by  proof  of  another,  even  when  all  the  perjuries  as- 

1  Smith  V.  a,  22  Tex.  Ap.  196;  Wil-  «a  v.  Peters,  107  N.  C.  876;  Hen- 
son  ▼.  S.,  27  Tex.  Ap.  47;  Kitchen  ▼.  dricks  v.  S.,  26  Ind.  493;  a  v.  Jean» 
a,  29  Tex.  Ap.  46u  42  La.  An.  946;  Rex  y.  Lee,  8  Rusa 

<Rex  ▼.  Mayhew,  6  a  ft  P.  815;  C.  &  M.  7& 

a  V.  Holier,  1  Dev.  263;  a  t.  Blize,  »U.  a  y.  Wood,   14  Pet  430. 

Ill  Ma  464  10  Reg.  v.  Yates,  Car.  &  M.  13a    One 

'Peterson  v.  a,  74  Ala.  84;  Reg.  ▼•  witness  cannot  corroborate  himself: 

Bonlter,  3  C.  &  K.  236.  Gabrielsky  y.  a,  13  Tex.   Ap  428. 

^a  V.  Miller,  24  W.  Va.  802l  Corroboration  in  a  particular  case 

ft  Hernandez  y.  a,  18  Tex.  Ap^  134.  held  sufficient:  Fiemister  y.  a,  81 

« Beach    y.    a,  82   Tex.  Ap.  240.  Ga.  76a 

Purely  circuDistantialeyidenoe  with-  iiQ  y.  Dayis,  92  Ky,  460;  Reg.  y. 

out  the  testimony  of  one  witness  is  Roberts,  2C,&'SL  607;  Reg.  y.  Hare, 

under  the  Texas  statute  not  suffi-  13  Cox,  174     As  to  sufficiency  m 

dent:  Waters  y.  a,  30  Tex.  Ap  284.  particular  cases,  see  a  y.  Hawkins^ 

And  see  P.  y.  Wells,  103  CaL  631.  115  N.  a  712;  P.  y.  Porter,  104  CaL 

mcClerkin  y.  a,  20  Fla.  879;  Beg,  415. 
▼.  Parker,  Gar.  &  M.  639. 
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signed  are  cominitted  at  the  same  time  and  plaoe.^  The  ride 
requiring  two  witnesses,  or  one  witness  corroborated  by  other 
evidence,  is  limited  in  reason  and  by  weight  of  authority  to  the 
falsity  of  the  oath ;  the  giving  of  the  testimony,  or  of  the  mak- 
ing of  the  statement  charged  as  false,  may  be  proven  by  one 
witness  without  corroboration.* 

X.  Subornation;  Attempt  to  Fsooubb. 

§  893.  What  constitutes. —  This  offense,  which  is  distinct 
from  that  of  perjury,'  is  defined  as  that  of  procuring  another 
to  take  a  false  oath  amounting  to  perjury.^  And  the  one  who 
procures  the  perjury  to  be  committed  is  an  accessory  before 
the  fact  to  that  crime.'  It  is  essential  that  perjury  be  actually 
committed  by  the  person  suborned,'  and  if  he  is  acquitted  of 
perjury  the  person  accused  of  subornation  should  be  acquitted 
of  that  offense.^  If  the  witness  testifies  truthfully  the  crime 
of  subornation  is  not  committed  by  the  one  who  procures  him 
to  testify,  although  the  person  thus  procuring  knows  that  the 
testimony  will  be  in  fact  false.'  The  accused  must  not  only 
know  the  statements  to  be  in  fact  false,  but  also  that  the  wit- 
ness knew  them  to  be  false.'    It  is  also  essential  that  the  fskiae 

1  Lea  V.  S.,  64  Miss.  378;  Williams  though  it  may  be  equally  oiiminal 

V.  a,  91  Pa.  St.  498;  1  OreenL  Ev.,  in  its   miture.    The  rule  that  the 

§  357a.  perjury  and  the  procuring  may  be 

<G.  ▼.  PoUard,  12  Met  225;  8,  ▼.  charged   in   the   same   indictment 

Wood»  17  la.  18;  S.  Y.  Hay  ward,  1  (supra,  §884)  may  seem  contrary  to 

Nott  &  M.  54G;  U.  S.  t.  Hall,  44  this  view,  but,  even  if  well  founded 

Fed.  R  864    Contrct,  S.  y.  Howard,  in  reason,  is  perhaps  not  oondusive. 

4  MoCord,  159.  »  C.  v.  Smith,  11  Allen,  24». 

'The  person  committing  the  per-  <U.  S.  ▼.  Wilcox,  4  Blatch.  898; 
jury  is  not  an  accomplice  of  the  U.  S.  v.  Evans,  19  Fed.  R.  912.  It  is 
procurer,  and  his  evidence  need  not  subornation  of  perjury  in  an  attor- 
be  corroborated  as  that  of  an  ao-  ney  to  procure  false  evidence,  know- 
complice:  U.  S.  V.  Thompson,  81  ing  it  to  be  false,  with  the  intention 
Fed.  R.  881.  of  deceiving  the  court:  Beattie  t. 

« 1  Hawk.  P.  C,  ch.  69,  g  10;  2  Bish.  P.,  83  IlL  Ap.  651. 

Or.L.,gll97.    Bishop  speaks  of  it  as  ^Maybush  v.  C,  29  Grat  857,  H 

in  its  essence  perjury,  but  this  seems  Am.  Cr.  R  292  and  note, 

to  be  inaccurate.   Some  crimes  may  <C.  v.  Douglass,  5  Met  241;  Coyae 

be  committed  by  procurement,  but  ▼.  P.,  124  111.  17. 

to  induce  another  to  swear  falsely  is  *  U.  S.  v.  Evans,  19  Fed.  B.  913; 

evidently  not  the  same  thing  as  the  U.  S.  t.  Dennee^  8  Woods,  89. 
direct  giving  of  false  testimony,  al- 
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evidence  as  given  be  material  and  possess  the  other  requisites 
of  perjury;  that  is,  it  must  be  given  for  use  under  such  circum* 
stances  as  that  it  will  constitute  perjury,  and  must  be  so  used;^ 
but  it  is  not  necessary  to  allege  that  the  perjury  was  committed 
by  reason  of  and  in  consequence  of  the  subornation  of  the  ac- 
cused.* It  is  enough  to  charge  the  perjury  on  the  part  of  the 
person  who  falsely  testified,  and  then  allege  that  the  accused 
did  falsely  and  maliciously  incite  such  person  to  commit  per- 
jury "  in  the  manner  and  form  aforesaid."*  Though  the  tech- 
nical requirements  as  to  the  indictment  at  common  law  are 
mitigated  by  statute,  it  must  show  the  essential  elements  of 
the  offense.*  If  the  offense  committed  in  a  prosecution  for  a 
capital  offense  is  more  heavily  punishable  than  in  another  case, 
4he  indictment  should  show  the  nature  of  the  case  in  which 
the  perjury  was  committed.* 

§  894.  Attempt  to  procure  or  incite. —  Although  one  who 
attempts  to  procure  another  to  commit  perjury  does  not  actu- 
ally commit  it  and  is  not  technically  guilty  of  subornation  of 
perjury,  he  is,  by  both  the  common  law  and  statute,  guilty  of 
a  crime.'  But  under  statutes  which  provide  only  for  the  pun- 
ishment of  subornation  the  attempt  to  suborn  is  not  a  crime.^ 
Under  a  prosecution  for  the  attempt  it  must  be  affirmatively 
alleged  that  the  testimony  attempted  to  be  procured  was  ma- 
terial.' And  the  charge  as  to  the  false  testimony  attempted  to . 
be  procured  should  be  specific,  definite  and  certain  as  in  an  in- 
dictment for  perjury.*  In  this  offense  as  in  case  of  suborna- 
tion it  is  essential  that  the  party  solicited  to  give  the  testimony 
shall  know  that  the  testimony  which  he  is  solicited  to  give 
would  be  false,  so  that  if  given  it  would  have  been  perjury.^' 
As  to  the  procurement,  it  is  not  sufficient  to  show  that  the  ac- 
cused told  the  person  solicited  to  give  the  testimony  that 

1  Smith  V.  S.,  125  Ind.  440;  S.  v.  ^p.  v.  Thomas,  63  Cal.  483. 
Geer,  46  Kan.  589;  Q.  v.  Leach,  27  8S.  v.  Tappan,  58  N.  H.  152;  S.  v. 
Vt  817;  U.  S.  V.  Wilcox,  4  Blatch,  893.  Joaquin,  69  Ma  218. 
«  a  V.  Geer,  48  Kan,  752w  »  Rivers  v.  a,  97  Ala.  72.    But  to 
*C.  Y.  Devine,  155  Mass.  224;  St«w-  the  contrary  it  is  said  that  the  in- 
art  V.  a,  22  Ohio  St  477.  dictment  need  not  particularly  spec- 
^  Rivers  v.  a,  97  Ala.  72b  ify  the  perjury  which  the  accused 
B  Thompson  v.  S.,  89  Wi&  253.  is  charged  with  having  attempted  to 
61  Hawk.  P.  a,  ch.  69,  §  10;  2  suborn:   a  v.  Holding,  1  McCord, 
Bish.  Cr.  L.,  §  1197;  Ex  parte  Over-  81. 

ton,  2  Rose,  257.  w  Coyne  v.  P.,  124  UL  17. 
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another  would  pay  him  therefor  if  he  would  so  testify.*  It  is 
questioned  whether  a  statute  against  attempting  to  procure 
another  to  commit  perjury  applies  in  a  case  where  the  per- 
jury solicited  was  to  be  committed  in  another  state.* 

§  896.  Form  of  indictment. —  The  common-law  form  seems 
to  be  to  charge  the  perjury  as  committed  by  the  witness  who 
swears  falsely  and  then  to  charge  the  procurement  of  such  per- 
jury by  the  accused.  It  is  believed  that  the  following  would 
be  sufficient  in  most  of  the  states: 

Heretofore,  to  wit,  at  the  January  term,  A.  D.  1896,  of  the 
district  court  of  Johnson  county,  held  on  the  25th  day  of  Jan- 
nary,  A.  D.  1896,  a  certain  indictment  in  which  John  Adams 
was  charged  with  the  crime  of  burglary  in  feloniously  break- 
ing and  entering  the  dwelling-house  of  one  Timothy  Brown, 
came  on  to  be  tried  in  due  form  of  law  and  was  then  and  there 
tried  by  a  jury  of  such  county  in  that  behalf  duly  sworn,  upon 
which  said  trial  one  Henry  Wilson  appeared  as  a  witness  for 
and  in  behalf  of  the  said  John  Adams,  and  was  then  and  there 
duly  sworn  before  the  duly  authorized  clerk  of  said  court  that 
the  evidence  which  he,  the  said  Henry  Wilson,  should  give  to 
the  court  there  and  the  said  jury  so  sworn  as  aforesaid,  touch- 
ing the  matter  then  in  question *^in  the  trial  of  said  indictment, 
should  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth;  and  on  the  said  trial  of  said  indictment  it  became  ma- 
terial to  inquire  where  the  said  John  Adams  was  on  the  night 
of  the  fourteenth  and  fifteenth  of  December,  A.  D.  1895,  at 
which  time,  as  appeared  from  the  evidence,  the  said  burglary 
charged  in  the  indictment  aforesaid  was  committed,  and  the 
said  Henry  Wilson  then  and  there  feloniously,  falsely,  know- 
ingly, maliciously,  wilfully  and  corruptly  testified  in  substance 
as  follows,  to  wit:  That  between  the  hours  of  ten  and  twelve 
o'clock  of  said  night  the  said  Henry  Wilson  was  in  company 
with  the  said  John  Adams  at  the  house  of  one  Peter  King  in 
the  city  of  Iowa  City  in  said  county  of  Johnson;  and  that  be- 
tween the  hours  of  twelve  and  four  o'clock  of  said  night  the 
said  Henry  Wilson  was  in  company  with  the  said  John  Adams 
at  the  house  of  one  William  Jones  in  said  city  of  Iowa  City ; 
whereas,  in  truth  and  in  fact,  as  the  said  Henry  Wilson  then 
well  knew,  the  said  John  Adams  was  not  at  the  house  of  the 
said  Peter  King  between  the  hours  of  ten  and  twelve  o'clock 
of  said  night  or  during  any  portion  of  that  time;  and  whereas, 
in  truth  and  in  fact,  as  the  said  Henry  Wilson  then  well  knew, 
the  said  John  Adams  was  not  at  the  house  of  the  said  William 
Jones  between  the  hours  of  twelve  and  four  o'clock  of  said 
night  or  during  any  portion  of  that  time.    And  the  said  A.  B. 

1  Watson  V.  a,  6  Tex.  Ap.  11.  »  Coyne  v.  P.,  124  IlL  17. 

114 


Oh.  35.]  PSBJTTBY.  [§  896. 

[defendant]  did  feloniously,  wilfully  and  corruptly,  knowing 
that  the  testimony  so  given  by  the  said  Henry  Wilson  as  afore- 
said was  knowingly,  wilfully  and  corruptly  false  as  aforesaid, 
suborn,  incite  and  procure  the  said  Henry  Wilson,  being  so 
sworn  as  aforesaid,  to  feloniously,  knowingly,  wilfully,  cor- 
ruptly and  falsely  testify  as  aforesaid ;  whereas,  in  truth  and 
in  fact^  as  both  tne  said  Henry  Wilson  and  the  said  A.  B.  then 
well  knew,  the  said  John  Adams  was  not  at  the  house  of  the 
said  Peter  King  between  the  hours  of  ten  and  twelve  o'clock 
of  said  night  or  during  any  portion  of  that  time ;  and  whereas, 
in  truth  and  in  fact,  as  the  said  Henry  Wilson  and  the  said 
A.  B.  then  well  knew,  the  said  John  Adams  was  not  at  the 
house  of  the  said  William  Jones  between  the  hours  of  twelve 
and  four  o'clock  of  said  night  or  durins^  anjr  portion  of  that 
time.  Wherefore  the  grand  jurors  amresaid,  on  their  oath 
aforesaid,  do  say  that  the  said  A.  B.  did,  in  manner  and  form 
aforesaid,  felomously,  wilfully  and  corruptly  commit  the  crime 
of  subornation  of  perjury. 
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CHAPTER  36. 

BRIBERY. 

§  896.  What  constitutes. — Bribery  is  the  receiving  from  or 
giving  to  another  anything  of  value,  or  any  valuable  service, 
intended  to  influence  him  in  the  discharge  of  an  official  duty.^ 
The  mere  attempt,  also,  to  commit  the  crime  by  the  offer  of  a 
bribe,  though  it  be  not  accepted,  is  an  indictable  offense  both 
by  statute  and  common  law.'  The  offense  of  the  bribe-giver 
does  not  depend  on  the  guilt  of  the  taker,  but  is  completed 
whether  the  officer  bribed  agrees  or  intends  to  carry  out  the 
purpose  for  which  the  bribe  was  given  or  not;'  nor  is  it  de- 
pendent on  the  fact  that  the  officer  to  whom  the  bribe  is  offered 
has  authority  to  do  the  act  requested,  or  upon  the  fact  that  the 
act  if  done  would  be  effectual  and  accomplish  the  object  of  the 
briber.*  The  crime  of  offering  a  bribe  is  complete  without 
the  tender  or  production  of  the  money,*  and  the  party  who 
offers  the  bribe  is  guilty  whether  the  money  constituting  the 
bribe  comes  from  himself  or  another.*  The  bribe  offered  is  suf- 
ficient although  at  the  time  it  was  not  in  existence  or  did  not 
import  value,  so  long  as  it  would  be  of  value  when  delivered, 
as  stock  in  a  railway  company,  to  obtain  the  franchise  of  which 
the  bribe  is  offered.^  A  police  officer  who  accepts  money  for 
his  promise  not  to  arrest  any  one  of  a  certain  class  of  offenders 

14  BL  Com.  189;  Dishon  v.  Smith,  accepts  the  offer;  thus  making  the 

10  la.  212.  guilt  depend  on  the  party  originat- 

«  U.  S.  V.  Worrall,  2  DalL  384;  a  v.  ing  it:  O'Brien  v.  S.,  6  Ter.  Ap.  665; 

EUis,  83  N.  J.  102.    But  an  offer  by  O'Brien  v.  a.  7  Tex.  Ap.  181. 

A  public  officer  to  accept  a  bribe  is  '  C.  v.  Murray,  185  Mass.  530. 

not  punishable  as  a  crime  under  the  ^  S.  v.  Ellis,  33  N.  J.  102. 

laws  of  Texas;  and  this  case  holds  >  Jackson  v.  S.,  48  Tex.  421;  P.  v. 

that  the  gift  must  precede  the  act:  Ah  Fook,  62  CaL  493;  Rex  y.  Crip- 

Hutchinson  y.  S.,  36  Tex.  29a    The  land,  11  Mod.  887.    Under  the  stat- 

Texas  courts  also  hold  that  where  a  ute  there  is  a  distinction  between 

jailer  or  other  officer  suggests  his  "offering**  and  "promising:"  S*  v. 

willingness  to  allow  a  prisoner  to  es-  Harker,  4  Harr.  559. 

cape  for  a  consideration,  the  pris-  ^  P.  y.  Fong  Ching,  78  CaL  169. 

oner  is  not  guilty  of  bribery  if  he  7  Watson  y.  S.,  89  Ohio  St  128. 
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is  guaty  under  a  statute  prohibiting  the  receiving  of  a  bribe 
hy  any  executive  officer  in  a  matter  which  "  may  be  brought 
before  him  in  his  official  capacity.''  It  need  not  be  shown  that 
an  offense  was  committed  and  that  the  officer  failed  to  arrest.^ 
Thus,  it  is  not  essential  that  one  who  attempts  to  secure  an 
office  by  bribery  should  be  eligible  to  the  office.  The  grava- 
men of  the  offense  is  the  bribery.^  So  it  is  an  indictable  offense 
at  common  law  to  offer  a  bribe  to  a  justice  of  the  peace,  cor- 
ruptly to  decide  a  suit  not  then  pending  and  which  in  fact  was 
never  instituted,  although  the  bribe  was  not  accepted.*  So  it 
is  criminal  for  an  officer  to  receive  a  consideration  to  use  his 
position  to  secure  the  release  of  property  from  seizure.^  Simi- 
larly a  police  officer  is  guilty  of  receiving  a  bribe  if  he  allows 
a  prisoner  to  escape  for  a  consideration,  although  the  arrest 
and  custody  are  illegal.* 

§  897.  Who  subject  to  bribery. —  Blackstone  describes  the 
offense  of  bribery  as  committed  by  judges  or  other  persons 
concerned  in  the  administration  of  justice.*  Coke  mentions 
bribery  as  committed  only  by  men  in  judicial  places.'  The 
courts  have  enlarged  the  scope  of  the  crime  so  that  it  includes 
other  officers;  thus,  in  England  it  has  been  held  a  misdemeanor 
to  offer  money  to  the  first  lord  of  the  treasury  to  procure  a 
patent  for  the  reversion  of  the  office  of  the  clerk  of  the  supreme 
court  of  Jamaica.*  The  later  commentators,  supported  by  the 
adjudged  cases,  maintain  this  broader  doctrine  without  excep- 
tion, that  any  attempt  to  influence  the  conduct  of  an  officer, 
whether  in  the  executive,  legislative  or  judicial  department  of 
the  government,  by  the  offer  of  a  reward  or  pecuniary  consider- 
ation, is  an  indictable  common-law  misdemeanor.*  It  is  suffi- 
cient that  the  officer  is  such  de  factOy  although  he  has  not 

1  P.  V.  Markham,  64  CaL  157.  ute  providing  for  the  punishment  of 

^  S.  V.  Graham,  96  Ma  120.  any  person  who  executes  the  f  uno- 

'  Barefield  t.  S.,  14  Ala.  603L  tions  of  a  pubUc  office,  when  con- 

*  S.  V.  Potts,  78  la.  656^  victed  of  bribery,  includes  munici- 

s  Mosely  v.  S.,  25  Tex.  Ap.  516.  x>&l  officers,  as  aldermen,  not  state 

•4  BL  Com.  139.  officers  only:  P.  v.  Jaehne,  103  N.  Y. 

7  8  Inst  145.  182.    The  usual  statutes  as  to  brib- 

SRex  V.  Vaughan,  4  Burr.  2494  ery  of  public  officers  include  a  milk 

And  see  Rex  v.  Pollman,  2  Camp,  inspector:  C.  v.  Lapham,  156  Mass. 

239;  Rex  y.  Plympton,  2  Ld.  Raym.  480;  or  a  member  of  the  board  of 

1877.  education:  S.  v.  Womack,  4  Wash. 

*a  T.  EUifly  83  N.  J.  102.    A  stat-  19.  By  statute,  in  Texas,  it  is  a  crime 
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qualified  as  directed  by  statute,^  or  although  appointed  under 
an  unconstitutional  statute.^  In  connection  with  elections  there 
may  be  bribery  of  an  officer  or  of  a  voter,  but  this  matter  will 
be  considered  in  the  chapter  relating  to  elections.' 

§  898.  Bribing  witness. — While  subornation  of  perjury  is 
a  distinct  crime  and  treated  separately  under  perjury,  yet  brib- 
ery is  often  resorted  to  as  a  means  of  inducing  a  witness  to 
absent  himself  for  the  purpose  of  avoiding  testifying  in  a  case. 
It  is  not  important  whether  he  be  a  material  witness,  nor  with 
what  intent  the  bribe  is  offered,  nor  what  is  the  nature  of  the 
case  in  which  he  is  a  witness ;  the  mere  fact  of  the  attempt  is  suffi- 
cient.^ It  is  not  necessary,  to  render  the  act  criminal,  that  the 
witness  to  whom  the  bribe  is  offered  shall  have  been  already 
subpoenaed,  nor  that  the  case'  be  already  pending  in  which  it  is 
supposed  he  may  be  a  witness.*  Other  interference  with  wit- 
nesses may  be  punishable  as  an  obstruction  of  justice.* 

§  899.  Bribing  jurors;  embracery.— At  common  law  there 
is  an  offense  called  embracery,  the  attempting  to  corruptly 
^influence  a  juror.^  Hawkins  considers  it  simply  a  form  of  the 
general  offense  of  maintenance.*  According  to  a  recent  case  it 
consists  in  practices  tending  to  unduly  influence  the  adminis- 
tration of  justice  by  improperly  working  upon  the  minds  of 
the  jurors.*    There  must  be  something  more  than  the  forma- 

to  bribe  an  attorney  as  to  the  dis-  poena  it  must  be  aUeged  that  it  was 

charge  of  his  duties:  Reed  v.  S.,  43  lawfully  issued,  and  a  suit  was  pend- 

Tez.  319.  ing,  and  the  names  of  the  parties 

^Florez  v.  S.,  11  Tez.  Ap.  102.  thereto  must  be  alleged:  Brown  v. 

'S.  V.  Gardner,  63  Ohio  St  145,  42  a,  13  Tez.  Ap.  358;  &  y.  Hughes,  43 

N.  K  R.  999.  Tex.  5ia 

•  Infra,  %  947.  « Infra,  §  937. 

*  S.  V.  Biebu3ch,  83  Mo.  278.  A  H  BL  Com.  140;  1  Hawk.  P.  C,  eh. 
bribe  to  a  witness  to  influence  his  85;  2  Bish.  Cr.  Lb,  §  884;  Stephen, 
testimony  does  not  cover  a  case  of  Dig.  Cr.  Lb,  art  128. 

one  who  seeks  by  the  aid  of  gifts  to  ^  1  Hawk.  P.  C,  ch.  83,  §  a 

induce  a  witness  to  tell  the  truth  *S.  y.  Brown,  95  N.  C.  685.    In  an- 

when  he   imagines  the  witness  is  other  case  it  is  said  to  be  an  attempt 

prejudiced  and  intending  to  testify  by  either  party  or  a  stranger  to  cor- 

falsely   against   him:   P.   v.    Fong  rupt  or  influence  a  jury,  or  to  incline 

Ching,78Cal.  169.  As  to  subornation  them  to  favor  one  side  by  gifts  or 

of  perjury,  see  tnipra,  §  893.  promises,  threats  or  persuasions,  or 

'Jackson  v.  S.,  43  Tex.  421;  Scog-  by  instructing  them  in.  the  cause,  or 

gins  V.  S.,  18  Tex.  Ap^  298;  Chrisman  any  other  way,  except  by  opening  and 

T.  S.,  18  Neb.  107.   But  under  a  charge  enforcing  the  evidence  by  counsel 

of  bribing  a  witness  to  disobey  a  sub-  at  the  trial*  whether  the  jurors  give 
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tion  of  a  corrupt  purpose ;  there  must  be  an  attempt  to  oarrj 
it  into  effect.^  But  the  statutes  providing  for  the  punishment 
of  the  attempt  to  corrupt  a  juror  by  oflfering  him  improper 
inducements  to  influence  his  decision  supersede  the  common 
law  and  the  early  English  statutes  relating  to  embracery,  bo 
that  under  that  name  the  crime  is  practically  unknown  with 
us,  the  offense  which  the  statutes  create  being  analogous  to 
those  of  bribery  and  accepting  bribes.  Thus,  it  is  criminal  by 
statute  for  any  person  to  give  or  offer  to  give  to  a  juror,  or  for 
any  juror  to  ask,  receive  or  agree  to  receive,  any  bribe  with 
the  intention  of  influencing  his  vote;^  and  it  is  immaterial 
whether  the  attempt  to  bribe  was  successful.*  Where  the  at- 
tempt to  influence  a  juror  is  charged  it  must  appear  that  the 
intent  was  to  influence  him  as  to  the  particular  case  named.^ 

§  900.  Venue. —  Writing  a  letter  in  Philadelphia  and  put- 
ting it  into  the  postoffice  there,  directed  to  an  officer  of  the 
United  States,  proposing  a  bribe,  and  which  reaches  him  in  an- 
other state,  is  an  offense  completed  in  the  district  of  Pennsyl* 
vania.* 

§  901.  Indictment. —  It  is  not  essential  to  allege  the  specific 
value  of  the  bribe  offered;'  nor  need  the  indictment  aver  that 
the  judgment  of  the  officer  bribed  was  influenced  in  relation 
to  some  matter  then  pending  before  him.  It  is  enough  to  aver 
the  corrupt  intention  so  to  influence  him  in  any  matter  pend- 
ing before  him  or  which  may  by  law  be  brought  before 
him.'    The  word  "  bribe  "  has  a  legal  and  statutory  significa- 

a  verdict  or  not,  and  whether  the  v.  Chapman,  1  Va.  Cas.  188.    But 
verdict  be  true  or  false:   Gibbs  ▼.  some  positive  offer  of  a  bribe  is  necv 
Dewey,  5  Cow.  508;  S.  v.  Sales,  2  Nev.  essary,  and  it  is  not  enough  to  leave 
268.    Embracery  in  itself  is  only.an  it  merely  conjectural,  e,  g,,  that  a 
attempt,  and  therefore  there  cannot  present  or  a  certain  sum  of  money 
be  a  criminal  attempt  to  commit  it:  was  offered:   S.  v.  Stephenson,  88 
a  V.  Sales,  2  Nev.  2aa    These  seem  Ind.  246.    Where  the  charge  is  of 
to  be  the  only  cases  in  the  United  furnishing  money  to  bribe  a  wit- 
States  on  the  subject  ness   it   must   be   stated   that  the 
1 S.  V.  Brown,  95  N.  C.  685.  money  was  paid  to  the  witness:  SL 
«  P.  V.  Squires,  99  CaL  827 ;  Caruthers  v.  Bailer,  26  W.  Va.  90. 
V.  a,  74  Ala.  406;  a  V.  McCrystal,  43       7C.  v.    Lapham,    156   Masa    480. 
La.  An.  907.  Under  a  statute  making  it  a  crime 
*a  V.  Sales,  2  Nev.  268.  to  bribe  any  executive,  legislative 
*  White  V.  a,  108  Ala.  72.  or  judicial  officer,  an  indictment  for 
«  U.  a  ▼.  Worrall,  2  DalL  884  attempting  to  bribe  a  milk  inspector 
« Watson  V.  a,  89  Ohio  St  128;  C.  which  sets  out  aU  necessary  facts  lift 
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tion,  and  is  sufficient  as  a  description  of  the  act.^  The  object 
to  be  effected  may  be  stated  in  a  general  way  without  stating 
the  particular  act  sought  to  be  secured.^ 

§902.  Forms  of  indictment. —  There  is  no  very  definite 
type  of  indictment  for  the  different  forms  of  bribery,  but  the 
following  illustrations  will  be  of  assistance  in  forming  indict- 
ments under  the  various  statutes : 

f 

ATTEMPTma  TO  BEIBB  CONSTABLE. 

That  on ,  one  0.  D.  was  duly  elected,  qualified,  commis- 

gioned  and  acting  constable  in  and  for  the  township  of ^ 

in  the  county  of ,  in  this  state;  and  that  on  the  day  afore- 
said one  E.  F.,  who  was  then  and  there  a  justice  of  the  peace 
in  and  for  said  township,  duly  elected,  commissioned  and  quali- 
fied, duly  issued  to  said  C.  D.,  as  such  constable,  a  warrant 

under  his  hand  and  seal  in  the  case  of  The  State  of v.  G.  H., 

then  duly  pending  before  ^said  E.  F.,  commanding  said  0.  D., 

in  the  name  of  the  state  of ^  to  immediately  arrest  said 

O.  H.,  to  answer  in  said  cause,  and  duly  placed  said  warrant 
in  the  hands  of  said  C.  D.,  to  be  by  him  served  and  executed 
according  to  law ;  and  that  A.  B.  [the  defendant],  well  know- 
ing the  premises,  and  contriving  and  feloniously  intending  to 
pervert  the  due  course  of  law  and  justice,  and  to  prevent  the 
flaid  G.  H.  from  being  arrested  and  taken  under  and  by  virtue 
of  the  warrant  aforesaid,  afterwards,  to  wit,  on  the  ^ay  and 
year  aforesaid,  in  the  county  aforesaid,  feloniously,  wickedly 
and  corruptly  did  offer  to  the  said  0.  D.,  so  being  constable  as 
aforesaid,  and  having  in  his  custody  and  possession  the  said 
warrant  so  delivered  to  him  to  be  executed  as  aforesaid,  a  large 
sum  of  money,  to  wit,  the  sum  of  ten  dollars,  if  he,  the  said 
O.  D.,  would  refrain  from  executing  the  said  warrant,  and  from 
taking  and  arresting  the  said  G.  H.  under  and  by  virtue  of  the 
same.' 

BBIBEBY  OF  JUSTICE   OF  THE  PEACE. 

That  on  ,  at ,  in  said  county,  a  certain  cause  in 

which  said  A.  B.  was  plaintiff,  and  C.  D.  was  defendant,  was 
pending  and  undetermined  before  L.  M.,  then  and  there  being 

relation  to  his  official  position  is  an  indictment  charged  a  bribe  to 

sufficient,  though  it  does  not  set  vote  for  a  certain  resolution,  it  is 

forth  in  terms  that  he  was  an  ex-  sufficient  to  designate  the  resolu- 

acutive  officer:  S.  v.  Pearce,  14  Fia.  tion  by  its  title  only:  S.  ▼.  Smalls^ 

168;  a  v.  Womack,  4  Wash.  19;  P.  11  S.  Q  260. 

▼•  Turnbull,  98  CaL  680.  'This  follows  to  some  extent  a 

1  a  T.  Stephenson,  8  Met  (Ky.)  2d6w  form  found  in  Qillett^  Cr.  L.,  281,  said 

*  Beed  t.  a,  48  Tex.  819.    Where  to  be  based  on  Archbold's  form. 
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a  jostice  of  the  peace  of  the  said  connty,  duly  elected,  qualified^ 
commissioned  and  sworn,  and  then  and  there  acting  as  a  jus- 
tice of  the  peace  in  and  for  said  county ;  and  that  the  said 
A.  B.  [the  defendant]  then  and  there  feloniously,  wickedly  and 
corruptly  did  give  to  the  said  L.  M.,  a  justice"  of  the  peace  a» 
aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  one  hun- 
dred dollars  in  money,  as  a  bribe,  with  intent  thereby  to  in- 
fluence the  decision  of  the  said  L.  M.  as  justice  of  the  peace  as 
aforesaid  in  the  said  cause  then  and  there  pending  beiore  him 
as  aforesaid  in  his  official  capacity  as  such  justice  in  favor  of 
him,  the  said  A.  B.^ 

BEOJUVLNO  OF  BBIBB. 

That  said  A.  B.,  on ,  in  the  county  aforesaid,  being  then 

and  there  a  ministerial  officer,  to  wit,  a  city  marshal  of  the 
city  of  Omaha,  duly  and  legally  appointed,  confirmed,  quali- 
fied and  sworn  to  discharge  the  duties  of  that  office,  it  being 
an  office  of  importance  and  trust  concerning  the  administra- 
tion of  public  justice,  law  and  order  within  said  city,  county 
and  state,  contriving  and  intending  the  powers  and  'duties  of 
his  said  office  and  the  trust  and  confidence  thereby  reposed  in 
him  to  violate,  prostitute  and  betray,  and  contriving  and  in- 
tending then  and  there  the  powers  and  duties  of  his  said  office 
to  discharge  and  perform  with  partiality  and  favor  and  con- 
trarv  to  law,  then  and  there,  with  the  intent  aforesaid,  un* 
lawfully,  knowingly,  corruptly  and  feloniously  did  take,  accept 
and  receive  from  one  B.  0.  a  large  sum  of  money,  to  wit,  the 
sum  of  three  hundred  dollars  in  money  and  of  the  value  of 
three  hundred  dollars,  as  a  bribe  and  pecuniary  reward  offered 
and  given  by  the  said  B.  C.  and  by  the  said  A.  B.  taken,  ac- 
cepted and  received  with  the  intent  and  purpose  to  induce  him^ 
the  said  A.  B.,  in  his  office  aforesaid,  to  permit  authorize  and 
allow  certain  gamblers,  to  wit,  C.  H.,  S.  B.,  H.  K.  and  others 
to  the  grand  jurors  unknown,  to  keep,  use  and  occupy  within 
the  corporate  limits  of  said  city  of  Omaha,  in  the  county  afore- 
said, buildings  and  rooms  for  the  purpose  of  and  devoted  ta 
gambling,  to  there  exhibit  gaming  tables,  gaming  establish- 
ments, gaming  devices  and  other  apparatus  to  win  and  gain 
money  and  to  carry  these  on,  conduct  and  prosecute  the  habit, 
practice  and  business  of  gambling,  and  to  induce  and  influence 
nim,  the  said  A.  B.,  then  and  there  and  thereafter  not  to  arrest 
nor  cause  to  be  arrested  the  said  gamblers,  and  to  keep  and 
protect  them  from  arrest  and  punishment,  and  free,  clear  and 

^This  form,  though  shorter  than    on  a  form  foimd  in  Moore,  Cr.  L.^ 
the  precediogy  would  doubtless  be    466L 
•officient  in  most  statea  It  is  based 

121 


§  902.]  OFFENSES  AGAINST  PUBLIO  JUSTIOB.        [PaKT  VIIL 

exempt  from  municipal  and  police  molestation,  interference  or 
attack  while  engaged  in  the  basiness,  practice  and  profession 
of  gambling  as  foresaid  in  violation  of  law.^ 

BSIBING  OF  MILK    INSPBOTOB. 

That  C.  D.,  on ,  in  the  oonnty  aforesaid,  bein^  a  duly 

appointed  inspector  of  milk  in  the  city  of  Lowell  in  said  county, 
took  certain  specimens  of  milk,  then  and  there  being  in  the 
custody  and  possession  of  one  A.  B.,  hereinafter  named,  with 
intent  then  and  there  of  him,  the  said  A.  B.,  to  sell  and  ex- 
change the  same;  and  that  afterwards,  to  wit,  on  the  day  and 
year  last  mentioned,  the  said  0.  D.,  then  and  there  being  such 
inspector  of  milk  as  aforesaid,  in  the  further  performance  and 
discharge  of  his  duty  as  such  inspector  of  milk,  caused  said 
specimens  of  milk  so  as  aforesaid  taken,  being  then  and  there 
in  the  custody  and  possession  of  the  said  A.  B.,  with  the  intent 
then  and  there  of  him,  the  said  A.  B.,  to  sell  and  exchange  the 
same  as  aforesaid,  to  be  analyzed  or  otherwise  satisfactorily 
tested ;  that  the  said  analysis  and  test  showed  that  the  saicl 
specimens  of  milk,  so  as  aforesaid  taken  bjr  the  said  C.  D.,  being 
then  and  there  in  the  custody  and  possession  of  the  said  A.  B., 
with  the  intent  then  and  there  of  him,  the  said  A.  B.,  to  sell 
and  exchange  the  same  as  aforesaid,  were  not  of  good  standard 

?[uality,  in  violation  of  the  laws  as  aforesaid  then  and  there  in 
orce  in  relation  to  the  inspection  and  sale  of  milk;  and  there- 
upon it  became  the  further  duty  of  the  said  0.  D.,  as  such  in- 
spector of  milk,  to  record  the  result  of  said  analysis  and  test, 
60  as  aforesaid  made,  and  preserve  the  result  of  said  analysis 
and  test  as  evidence,  and  to  institute  a  complaint  for  such  vio- 
lation as  aforesaid  of  the  provisions  of  the  laws  as  aforesaid  in 
respect  to  the  inspection  and  sale  of  milk  then  and  there  in 
force  in  said  commonwealth;  and  that  the  defendant,  unlaw- 
fully, wickedly  and  corruptly  devising,  contriving  and  intend- 
ing to  tempt,  seduce,  bribe  and  corrupt  the  said  0.  D.,  then 
and  there  being  an  inspector  of  milk  as  aforesaid  in,  of  and  for 
said  city  of  Lowell,  duly  appointed  and  cj^ualified  as  such,  and 
as  such  engaged  then  and  there  in  inquiring  into  the  quality 
and  kinds  of  milk  sold  and  exchanged,  and  the  manner  and 
methods  of  the  sale  and  exchange  of  milk  then  and  there  bein^ 
made  in  said  city  of  Lowell,  to  prostitute  and  abuse  his,  the  said 
C.  D.'s,  trust,  and  to  violate  his,  the  said  C.  D.'s,  duty,  as  such 
inspector  of  milk  as  aforesaid,  towards  the  ffood  people  of  this 
commonwealth  in  the  aforesaid  matters  and  in  other  matters 
which  might  and  would  properly  come  before  him,  the  said 
C.  D.,  as  such  inspector  of  milk  as  aforesaid,  he,  the  said  A.  B., 
on ,  at  Lowell  aforesaid,  in  the  county  aforesaid,  did  wiok- 

^See  substantiaUj  this  form  in  Guthrie  v.  S.,  16  Neb.  667. 
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edly,  wilfully,  unlawfully  and  corruptly  oflfer  and  ffive  to  the 
sai5  C.  D.,  then  and  there  being  an  inspector  of  milK  as  afore- 
said, a  large  sum  of  money,  to  wit,  the  sum  of  two  hundred 
and  fifty  dollars,  with  intent  thereby  then  and  there  wickedly, 
wilfully,  unlawfully  and  corruptly  to  influence  the  act,  opinion, 
decision  and  judgment  of  him,  the  said  C.  D.,  as  such  inspector 
of  milk,  in  the  discharge  and  performance  of  his  duties  as  such 
inspector  of  milk,  in  favor  of  the  said  A.  B.^ 

ATTEMPTING  TO  OOBBUPT  WITNESS. 

That  A.  B.,  on ^  in  the  connty  aforesaid,  being  then  and 

there  charged  with  a  criminal  offense,  and  duly  indicted  under 
lawful  authority  by  the  grand  jury  of  said  county  of  the  De- 
cember term  of  the  district  court  of  said  county  in  the  year  of 

,  for  the  crime  of  cutting  one  C.  D.  with  intent  to  kill  him, 

the  said  C.  D.,  in  the  county  of ,  and  state  aforesaid,  and 

he,  the  said  A.  B.,  being  then  and  there  held  to  bail  under 
said  charge,  to  appear  at  the  February  term  of  the  said  district 
court  aforesaid,  the  said  court  having  jurisdiction  of  the  said 
offense,  unlawfuUv  did  then  and  there  attempt  to  corrupt  and 
influence,  and  dia  corrupt  and  influence,  one  C.  D.,  then  and 
there  beinff,  by  offering  to  and  paying  to  him,  the  said  0.  D., 
the  sum  of  fifty  dollars,  with  the  further  offer  and  promise  to 
the  said  0.  D.  of  the  further  sum  of  money  of  five  hundred 
and  twenty-five  dollars,  to  corruptly  and  unlawfully  influence 
and  procure  him,  the  said  C.  D.,  to  leave  the  said  county  of 

,  and  state  aforesaid,  and  go  beyond  the  jurisdiction  and 

process  of  said  district  court,  and  secrete  himself  so  that  the 
said  C.  D.  could  not  be  obtained  as  a  witness  on  the  part  of  the 

state  of ,  in  the  said  action  aforesaid,  against  the  said  A.  B. 

aforesaid,  the  said  C.  D.  being,  as  the  said  A.  B.  then  well 
knew,  then  and  there  a  very  important  witness  in  said  action, 
to  wit,  the  prosecuting  witness  m  the  said  cause  so  pending  as 
aforesaid  against  the  said  A.  B.^ 

§  903.  Evidence. —  To  prove  the  corrupt  intent,  other  in- 
stances of  bribery  of  the  same  character,  indicating  a  general 
plan  or  purpose,  may  be  shown.* 

1  This  is  taken  from  Cy.Lapham,  >Outhrie  v.  S.»  16  Neb.  667.  By 
156  Mass.  480.  statute,  corroboration  of  the  testi- 

'For  this  indictment^  see  Chris-  mony  of  one  witness  is  sometimes 
man  v.  &,  18  Neb.  107.  required:  Russell  v.  C,  8  Bush,  469. 
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OFFICIAL  MISCONDUCT;  EXTORTION. 

§  904.  Usurpation, —  To  falsely  assume  to  be  and  to  act  as 

an  officer,^  or  to  act  as  snch  without  authority,'  or  before  giv- 
ing a  bond  as  required  by  law,*  is  criminal.  But  one  who  only 
assumes  to  be  an  officer  without  acting  as  such,^or  who  acts  in 
good  faith  under  color  of  right,*  or  being  a  detective  serves  a 
warrant  of  arrest  without  assuming  to  be  other  than  a  detectr 
ive,*  or  being  re-elected  constable  serves  a  warrant  without  re- 
qualifying,'  is  not  guilty  under  the  law. 

§  905.  Abuse  of  authority. — An  officer  who  with  corrupt 
motive  does  an  act  beyond  his  lawful  authority,  assuming  to 
act  officially  and  under  his  official  designation,  in  such  a  man- 
ner as  is  likely  to  deceive  and  mislead  others,  is  guilty  of  mal- 
feasance in  office,"  and  it  is  unnecessary  that  any  injurious  effect 
results  from  his  misconduct.*  Under  particular  statutes  which 
are  found  in  many  of  the  states  it  has  been  held  criminal  to 
issue  a  county  warrant  where  no  claim  was  filed,^*  or  to  let  a 
contract  on  disadvantageous  terms  without  advertising  for 
bids,^^  it  making  no  difference  that  such  contract  was  illegal,'* 

1  P.  V.  Cronin,  80  Mich.  646;  C.  v.  was  held  that  officers  who  had  acted 

Woloott^  10  Cush.  61.    It  must  ap-  ander  authority  of  the  Confederate 

pear  that  the  assumption  was  false,  government  were  civilly  liable  for 

with  intent  to  defraud:  U.  S.  v.  Cur-  their  acts:  Caperton  v.  Martin,  4  W. 

tain,   43   Fed.    R    433.     Extorting  Va.  188,  and  other  cases  on  pp.  173, 

money  by  pretending  to  be  an  offi-  176, 203, 854  and  420  of  same  volume, 

oer,  e.  g.,  a  military  officer  entitled  *  U.  S.  v.  l^vans,  1  Cranch,  C.  C.  149. 

to  grant  a  discharge  from  service,  is  ^  P.  v.  Cronin,  80  Mich.  646;  CL  t. 

criminal :    Serlested's   Case,  Latch,  Wolcott,  10  Cush.  61. 

202.    So  it  is  criminal  to  make  use  *  Kreidler  v.  S.,  24  Ohio  St.  22L 

of  pretended  legal  process  to  compel  ^  S.  v.  Withers,  7  Bazt.  16. 

the  payment  of  money :  S.  v.  Shooter,  ?  S.  v.  Bates,  28  la.  96. 

8  Rich.  72;  and  see  Bloomfield  v.  ^S.  v.  Wedge,  24  Minn.  150. 

Blake,  6  C.  &  P.  75.    To  act  as  grand  »  S.  v.  Glasgow,  Cam.  &  N.  8a 

juror  without  being  selected  was,  in  ^^  S.  v.  Pierce,  52  Ean.  521. 

an  old  case,  held  to  be  a  crime:  Scar-  n  g,  v.  Kern,  51  N.  J.  259. 

let's  Case,  12  Coke,  98.  »  Duty  v.  S.,  9  Ind.  Ap.  595. 

3  a  ▼.  Bevans,  87  la.  17a    So  it 
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or  to  issne  a  warrant  upon  a  olaim  for  an  amount  more  than 
was  dne,^  or  to  vote  to  allow  such  a  claim,'  or  to  allow  one  not 
due.* 

§  906.  Mlseondaet. —  Where  a  county  attorney  procures  the 
discharge  of  a  prisoner  through  the  influence  of  his  office  he  is 
guilty  of  malfeasance  even  though  the  writ  is  insufficient.^  An 
officer  who  destroys  a  public  document,*  or  abstracts  legal 
papers  and  substitutes  others  with  false  returns  thereon,  is 
guilty  of  an  indictable  offense.*  Where  a  public  officer  re- 
ceives money  for  safe  keeping,  that  being  outside  of  his  official 
duties,  a  conversion  of  it  will  not  be  punishable  under  a  statute 
for  official  misconduct ;  ^  and  under  a  similar  statute  it  was 
held  that  embezzlement  of  property  belonging  to  a  private  per- 
son was  not  included.'  Demanding  illegal  fees  may  be  mis- 
conduct under  a  statute  making  official  misconduct  a  ground 
for  removaL*  Where  an  act  acquires  weight  by  reason  of  the 
office  held  by  the  person  doing  it  that  it  would  not  otherwise 
have,^^  a  fal^cation  or  misdoing  is  criminaL  Consequently  a 
false  certificate  as  to  official  records,^^  or  as  to  the  amount  of 
witness  fees,^'  or  a  false  statement  to  court  by  an  official  under 
color  of  his  office,^  is  an  indictable  offense.  Unnecessary  cruelty 
or  harshness  in  the  treatment  of  persons  under  an  officer's  con- 
trol is  not  to  be  tolerated,^^  and  this  even  extends  to  a  director 
of  the  poor  who  apprentices  a  child  to  a  cruel  and  inhuman 
master.^  An  unlawful  arrest  may  subject  the  officer  to  pun- 
ishment for  false  imprisonment.^*  But  the  crime  of  false  im- 
prisonment is  discussed  elsewhere.^^ 

§  907.  Befnsal  to  aet. — Where  an  officer  has  a  duty  to  per- 
form that  is  not  discretionary,  a  refusal  to  act  makes  him  lia- 

1  a  T.  Corniog,  44  Kan.  443.  »  Bracey  ▼.  8,,  64  Mis&  17. 

>  a  T.  Spidle,  44  Kan.  439.  is  S.  v.  0*Oorman,  68  Ma  179. 

•  a  V.  Crowley,  39  K  J.  264.  "a  v.  Hawkins,  77  N.  C.  494;  a  v. 

*av.  Wedge,  24  Minn.  150.    See,  Yarborough,  77  N.  C.  524;  Sanders 

also,  C.  ▼.  Mycall,  2  Mass.  136.  v.  S.,  55  Ala.  18a 

»  P.  V.  Peck,  188  N.  Y.  386.  w  C.  v.  Coyle,  160  Pa.  St.  36. 

•Baldwin  v.  a,  11  Ohio  St  68t  WP.  v.  Wheeler,  78  CaL  252;  Ex 

7  a  T.  Heath,  70  Ma  565.  parte  Morrill,  35  Fed.  R.  261.    To  de- 

s  a  y.  Connelly,  104  N.  C.  794  tain  a  prisoner  after  expiration  of 

* Brackenridge  v.  a,  27  Tex.  Ap.  term  of  sentence  is  criminal:  Knox 

5ia  V.  a,  9  Baxt  202. 

!•  a  y.  Leach,  60  Me.  Sa  ^  Supra,  §§  485-49a 

11  a  y.  Uach,  60  Me.  5a 
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ble  to  indictment.^  It  follows  that  a  justice  of  the  peace  is  pun- 
ishable for  refusing  to  deliver  a  transcript  of  a  judgment  on 
tender  of  the  fees,'  and  he  may  not  refuse  an  adjournment  in 
a  proper  case  *  or  refuse  to  take  an  affidavit.^  A  sheriff  must 
levy  when  he  receives  a  proper  writ,*  it  being  his  protection.* 

§  908.  Disregard  of  duty.—  A  grand  juror  is  indictable  for 
rendering  himself  incapable  of  doing  his  duty  by  reason  of 
intoxication;^  but  a  statute  punishing  wilful  failure  or  refusal 
to  act,  or  neglect  of  duty  by  an  officer,  does  not  cover  drunk- 
enness.' 

§  909.  Neglect  of  duty, —  A  public  officer  may  not  neglect 
a  duty  imposed  by  law;^  nor  will  the  fact  that  others  have 
failed  to  do  acts  which  alone  will  make  the  performed  duty 
effective  be  a  defense.^®  If  it  is  not  an  absolute  duty  but  a  con- 
ditional one,  dependent  upon  the  honest  exercise  of  judgment, 
the  omission  to  perform  is  not  an  indictable  offense  per  bb}^  In 
line  with  this  doctrine  the  courts  have  held  liable  to  indict- 
ment a  road  super^dsor  for  failing  to  lay  out  a  road,^  but  not 
for  failing  to  keep  a  road  in  repair  where  it  is  impossible ;  ^  a 
commissioner  of  the  poor  who  neglected  his  duty,"  as  in  failing 
to  supply  food ;  ^  a  clerk  of  the  court  who  failed  to  publish  a 
report  as  required  by  law;  ^*  a  constable  for  failing  to  execute 
a  valid  process ;  ^^  a  justice  of  the  peace  for  taking  unreasonably 
small  bail,^'  or  failing  to  take  active  measures  to  suppress  a 
riot;^  an  officer  for  failing  to  hand  over  the  records  to  the 
proper  officer  as  required  by  law,*^  or  to  pay  over  to  his  suo- 

1  Wilson  ▼.  a,  10  Serg.  &  R.  878;  "  a  t.  WiUiams,  12  IrecL  1721 

a  V.  Gtenther,  17  Serg.  &  R  186.  WC.  v.  Reiter,  78  Pa.  St  16t 

«Bailey  V.  C,  5Rawle,  59;  Wilson  "Moore   v.  S.,  27   Tex.  Ap.  489; 

▼.  a,  10  Serp:.  &  R  873.  Parker  v.  a,  29  Tex.  Api  87a 

•  P.  V.  Calhoun,  8  Wend  42a  i«  a  v.  Hoit  23  N.  H.  855. 
«  P.  y.  Brooks,  1  Denio,  457.  i«  a  t.  West,  14  Lea,  88L 
say.  Ferguson,  76  N.  C  197.  ^^  Moose  y.  a,  49  Ark.  499. 
•Buck  y.  a,  90  Pa.  St  110.    But  "a  y.  Ferguson,  76  N.  C.  197. 

the  officer  may  be  liable  civiUy:  a      ^^P.  v.  Coon,  15  Wend.  277;  Resp.  T« 

y.  Tatom,  69  N.  C.  85.  Bums,   1  Yeates,  870;  but  not  for 

7  Pennsjlyania  y.  KefFer,  Addison,  failure  to  deliver  money  in  the  ab- 

890.  sence  of  a  demand:  a  r.  Coon,  14 

•  Craig  y.  a,  81  Tex.  Ap.  29.  Minn.  45a 

•ay.  WUliams,  12  Ired.  172;  a  y.      i^Resp.  y.  Montgomery,  1  Yeates^ 
Woodbury,  85  N.  H.  280;  S.  v.  Hoit,    419. 

28  N.  H.  856.  »  Baysinger  v.  P.,  115  DL  4191 

loa  v.  Woodbury,  85  N.  H.  28a 
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oessor  money  coining  into  his  hands  by  virtue  of  his  office;  ^ 
but  a  board  of  aldermen  were  held  not  liable  for  the  failure  of 
their  properly  constituted  agents  to  remove  a  nuisance.' 

§  910.  Permitting  a  prisoner  to  escape. —  It  is  criminal 
misconduct  on  the  part  of  an  officer  lawfully  having  a  prisoner 
in  charge  to  wilfully  permit  him  to  escape.*  It  is  not  neces- 
sary to  charge  that  the  prisoner  was  held  under  a  warrant  if 
the  offense  for  which  he  is  alleged  to  have  been  held  is  one  for 
which  the  arrest  might  be  made  without  warrant.* 

§911.  Public  contracts.  —  In  the  public  interest  county 
officers  are  in  some  states  prohibited  from  becoming  interested 
in  any  sale  to  the  county,*  attorneys  are  prohibited  from  buy- 
ing notes  for  the  purpose  of  collection,*  and  public  officers  are 
punishable  for  becoming  interested  financially  in  public  con- 
tracts.^ 

§  912.  Who  deemed  oflScer. —  Provisions  as  to  official  mis- 
conduct or  neglect  of  duty  apply  to  a  deputy  •  or  a  (fo  facto 
officer;*  and  one  who  assume  the  duties  of  an  officer  cannot 
dispute  the  validity  of  his  appointment  when  prosecuted  for 
misconduct;**  nor  can  he  set  up  invalidity  of  the  writ  under 
which  he  acted  when  charged  with  improper  conduct  or  neg- 
lect thereunder." 

§  913.  Intent. —  To  constitute  criminal  misconduct  on  the 
part  of  an  officer  there  must  be  an  intentional  act,"  unless  the 
penalty  be  removal  from  office ;  in  that  case,  as  the  object  is  to 
rid  the  public  of  an  incompetent  officer,  intent  may  be  imma- 

1  Johnson  t.  P.,  123  lU.  624    But  on  road  supervisors  for  failing  to 

in  most  states  this  is  a  form  of  em-  perform  their  daties,  it  was  held 

bezzlement:  See  WLpra^  §§  645-649.  that  street  commissioners  were  not 

say.  Hall,  07  N.  C.  474    So  held  included:  Graffins  v.  C,  8  Pen.  &  W. 

also  as  to  county  commissioners:  S.  502. 

T.  County  Ciommissioners,  97  N.  GL  *S.  y.  Maberry,  8  Strobh.  144;  S. 

88a  y.  Sellers,  7  Rich.  868;  Diggs  y.  &, 

>a  y.  Mitohell,  8  Bush,  80;  a  y.  49  Ala.  811;  a  y.  Goss,  69  Me.  22; 

Baldwin,  80  N.  a  89a    And  see  2  Hawk.  P.  C,  ch.  19,  §§  23,  2a 

infra,  g  98a  lo  a  y.  SeUers,  7  Rich.  868. 

«  a  y.  Sparks,  78  Ind.  16a  n  Turner  y.  a,  5  Blackf.  254 

•Rigby  y.  a,  27  Tex.  Ap.  5a  "a  y.  Pinger,  57  Ma  248;  a  y. 

«  P.  y.  Walbridge,  8  Wend.  120.  Kite,  81  Ma  97;  P.  y.  Ward,  85  CaL 

7DoU  y.  a,  45  Ohio  St  44a  585;  a  y.  Smith,  18  N.  H.  91;  a  y. 

Bay.  Berkshire,  2  Ind.  207.    But  MiUer,  100  N.  C.  548;  a  y.  Buxton,  2 

under  a  statute  imposing  penalties  Swan,  57. 
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terial.^  If  the  act  be  in  its  nature  judicial,  the  ofBcer  can  be 
•called  to  account  only  by  impeachment,^  unless  the  misconduct 
is  malicious,  in  which  case  it  may  be  indictable ;  *  that  is,  an 
officer  who  has  a  discretion  is  not  liable  for  errors  of  judg- 
ment,* nor  for  ignorance  of  the  law.'  A  ministerial  officer, 
however,  is  presumed  to  know  the  law.*  While  the  act  must 
be  knowingly  done  to  constitute  official  misfeasance,  yet  it  is 
knowledge  of  fact  rather  than  of  law  which  must  be  shown.'' 
The  nature  of  the  act  is  often  conclusive  as  to  the  intent;  ^  thus, 
it  is  not  necessary  in  charging  a  justice  of  the  peace  with  re- 
fusing to  give  a  copy  of  proceedings  had  before  him  to  allege 
that  he  corruptly  so  refused.*  So  where  a  particular  act  or 
neglect  is  made  criminal,  corrupt  intent  need  not  be  shown.^* 
While  the  presumption  of  innocence  will  prevail  against  cir- 
cumstances of  mere  suspicion,  it  may  be  overcome  by  proof  of 
delinquencies  of  a  similar  nature.^ 

§  914.  Extortion. —  This  offense  consists  in  the  taking  by 
•color  of  office  of  money  or  other  thing  of  value  that  is  not  due, 
before  it  is  due,  or  more  than  is  due."  The  crime  is  a  species 
of  malfeasance  in  office.  In  order  that  improper  influences 
shall  not  be  brought  to  bear  upon  officers  with  reference  to 
their  action,  the  compensation  therefor  is  fixed  by  law ; "  and 

la  y.  Leach,  00  Me.  5a  bury,  152  Pa.  St  554;  8.  v.  Can8ler,75 

^Brodie  ▼.  Rutledge,  2  Bay,  69;  &  N.  C.  442;  U.  a  v.  Deaver,  14  Fed.  R 

▼.  O'DriscoU,  8  Brev.  526.  695;  TJ.  a  v.  Waitz,  8  Sawy.  478;  4 

>a  y.  HastingB,  88  Neb.  584;  8.  v.  BL  Com.  141;  Stephen,  Dig.  Cr.  L., 

Boss,  4  Ind.  541 ;  P.  v.  Coon,  15  Wend,  art  119;  1  Bish.  Cr.  L.,  $  57&    As  to 

277.  obtaining  money  by  threats,  some- 

*  C.  ▼.  Thompson,  126  Pa.  St  614  times  called  in  general  extortion,  see 

» a  V.  ReeTes,  15  Kan.  896.  8U2>ra,  §  728  et  seq.   In  2  Bish.  Cr.  L,, 

«P.  y.  Bums,  75  CaL  627;  P.  y.  §  890,  the  definition  is  made  broad 

Brooks,  1  Denio,  457.   He  wiU  not  be  enough  to  coyer  demanding  as  weU 

protected  against  mistake  of  law,  as  receiying.   This  is  in  accordance 

eyen  by  reliance  on  the  opinion  of  -  with  the  statutory  definition  found 

the  attorney-general:  Dodd  y.  a,  18  in  Texas  and  perhaps  in  other  states: 

Ind.  56.  Brackenridge  y.  S.,  27  Tex.  Ap.  518; 

7  P.  y.  Bums,  75  CaL  627.  but  the  common-law  definitions,  as 

s French  y.  White,  4  W.  Ya.  170;  giyen  in  the  cases  already  cited  in 

S.  y.  Morse,  52  la.  509.  this  note,  seem  uniformly  to  con- 

9  Wilson  y.  C,  10  Serg.  &  R.  873.  template  the  receipt  and  not  merely 

10  a  y.  Hatch,  116  N.  C.  lOOa  the  demanding.    The  offense  is  one 

n  Bottomley  y.  IT.  a,  1  Story,  185.  at  common  law  as  well  as  by  statute: 

"P.  y.  Whaley,  6  Cow.  661;  Will-  a  y.  Jones,  71  Miss.  872. 

iams  y.  a,  2  Sneed,  159 ;  a  y.  Sauls-      i*  P.  y.  Ealloch,  GO  CaL  116. 
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a  contract  for  higher  fees  than  allowed  by  law  will  not  be  en- 
forced,* nor  will  an  oflScer  be  allowed  to  recover  as  qtuint/am 
meruit  a  larger  amount  than  allowed  by  law.'  But  for  extra 
services  not  required  by  law  it  seems  that  the  officer  may  charge 
an  additional  compensation.*  Where  the  statutory  offense  is 
committed  by  unlawful  demand,  the  filing  of  a  claim  before  the 
county  board  for  an  allowance  of  fees  payable  by  the  county  is 
a  sufficient  demand  to  constitute  the  crime  if  the  fees  are  not 
due.*  Where  the  crime  consists  in  unlawfully  receiving,  it  is 
immaterial  whether  the  money  or  property  extorted  is  received 
as  fees  or  to  defendant's  use,  and  it  is  sufficient  to  allege  that 
it  was  extorted  by  color  of  office.^  The  thing  exacted  must  be 
something  of  value.*  As  to  the  act,  it  is  sufficient  to  constitute 
the  crime  that  the  officer  exacts  a  greater  fee  than  the  law  al- 
lows,' or  a  fee  for  services  not  performed,®  or  where  no  fee  is 
allowed  by  law  for  the  services  rendered.'  So  it  is  criminal  to 
extort  a  fee  before  the  officer  is  entitled  to  receive  it.**  Thus, 
if  the  officer  exacts  a  sum  of  money  as  his  fees  for  charges,  the 
lawful  amount  of  which  cannot  be  determined  until  an  adjudi- 
cation is  made  by  the  court,  the  demand  thereof  being  enforced 
by  the  refusal  to  perform  an  official  duty  unless  such  charges 
are  paid,  he  is  guilty  of  extortion." .  Where,  however,  the  serv- 
ice to  be  rendered  is  definite,  statutes  usually  authorize  the  offi- 
cer to  require  his  fees  in  advance.'*  The  act  of  issuing  or  levying 
an  execution  for  an  amount  in  excess  of  that  which  may  law- 
fully be  collected  is  criminal;  ^  and  the  return  of  the  officer  as 

^Gilman  v.  Des  Moines  Valley  R.  «S.  v.  Burton,  8  Ind.  08.    Where  a 

Ca,  40  la.  200.   Even  if  the  fees  con-  fee  is  allowed  to  a  county  judge  for 

tracted  for  are  less  than  those  al-  the  trial  of  a  case,  it  is  criminal  for 

lowed  hy  law  it  seems  that  the  con-  him  to  claim  such  fee  where  the  case 

tract  would  be  invalid:  Ibid.  is  dismissed:  Brackenridge  v.  S.,  27 

'Smith  y.  McLaughlin,  77  la  596.  Tex.  Ap.  5ia 

•a  V.  Bauer,  1  N.  Dak.  273;  C  v.  » &  v.  Merritt»  6  Sneed,  67.    Contra, 

Shed,  1  Masa  227;  Ferkle  v.  P.,  16  BL  under  Texas  statute,  Smith  v.  a,  10 

Ap.  8ia  Tex.  Ap.  413;  8.  v.  Smythe,  83  Tex. 

«  Brackenridge  v.  a,  27  Tex.  Api  613.  546. 

*P.  V.  Whaley,  6  Cow.  661.  But  to  "C.  t.  Bagley,  7  Pick.  279;  Lane  v. 

receive  money  for  a  party  to  the  case  a,  47  N.  J.  362w 

to  be  paid  with  the  view  of  securing  "  a  v.  Vasel,  47  Ma  416. 

a  settlement  is  not  extortion  in  the  "  Wilson  v.  C,  10  Serg.  &  R  37a 

officer:  White  ▼.  a,  56  Ga.  885.  "S.  v.  Lawrence,  45  Ma  492;  Seany 

•G  V.  Cony,  2  Mass.  62a  t.  a,  8  Blackf.  403;  Williams  v,  a,  2 

7  Ferkle  ▼.  P.,  16  III  Ap.  8ia  Sneed,  159. 
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to  the  amount  collected  tinder  the  Execution  Will  not  be  Conclu- 
sive as  to  the  factA  The  negotiatioti  "by  an  officer  for  h  bribe 
if  or  the  omission  of  duty  will  not  constitute  extortion,  though 
it  will,  of  course,  be  punishable  under  -statutes  as  to  bribery.' 
Any  officer,  whether  federal,  state,  municipal  or  judicial,  and 
every  person  occupying  an  official  or  qtMsi-of&cial  position,  may 
be  guilty  of  the  offense.*  Thus,  in  England,  a  church  warden* 
and  a  collector  of  post-horse  duty  •  have  been  held  punishable 
for  extortion.  &o  an  attorney  as  an  official  of  the  court  may 
be  guilty  of  extortion.*  The  oflFense  may  be  committed  by  a 
collector  of  toUs,^  and  a  pound-keeper.'  The  officer  may  be 
de  facto  or  de  jure^  but  he  must  have  acted  in  an  official  ca- 
pacity,^® and  the  indictment  must  allege  that  he  was  an  officer, 
designating  his  office.^^  The  indictment  should  charge  not  only 
the  taking  of  unlawful  fees,  but  the  facts  showing  the  fees  to 
be  nnlawf  ulJ"  It  should  state  what  was  demanded  and  received, 
and  that  nothing  was  due  or  what  was  due,*'  and  that  the  officer 
exacted  an  amount  in  excess  of  what  was  due ;  ^  and  it  mtist  be 
charged  that  what  was  received  was  for  official  service^.^  As 
to  the  intent,  the  statute  should  be  limited  to  oases  where  there 
is  a  purpose  to  extort^  and  it  may  be  shown  by  way  of  defense 
that  the  officer  had  ground  to  believe  d.nd  did  believe  that  he 
was  justified  in  taking  the  fees  received."  Therefore,  the  in- 
dictment should  allege  and  prove  that  the  officer  acted  know- 
ingly and  corruptly."  It  is  not  necessary,  however,  that  the 
indictment  charge  the  extortioil  to  have  been  wilful,  where  it 
otherwise  appears  that  it  was  intentional." 

1  WiHiams  t.  3.,  2  Sneed,  159.  >'&  v.  Coggswell,  8  BlAckl  1^1 

«a  V.  Pierce,  76  la.  189.  "a  v.  Stotts,  5  Blackf.  4eWL 

>  G.  V.  Saulsburj,  153  Pa.  8t  554  is  a  y.  Oden,  10  Ind.  Ap.  Id6^  9  Akn. 

«  Bex  T.  Eyres,  1  Sid.  307.  Cr.  R.  295,  and  note. 

» Rex  ▼.  Higgins,  4  C.  &  P.  247.  "a  v.  Cutter,  86  N.  J.  125;  Leeinan 

« Adams    v.    Savage,    Holt,    179;  v.  a,  85  Ark.  43a 

Troy's  Case,  1  Mod.  5.  "  Triplett  ▼.  Munter,  50  Ck\  «44 

^C.  T.  Carmalt,  2  Binn.  285.  Eyidenoe  that  the  whole  amount  of 

^  a  ▼.  Critchett,  1  Lea,  271.  the  f  ee-biU  was  less  than  the  amount 

*C.  y.  Saulsbury,  152  Pa.  St  554.  authorized  by  law  is  admissible  to 

i<>  Collier  y.  S.,  55  Ala.  125.  negative  the  criminal  intent  as  to 

'1^  T.  y.  McElroy,  1  Mont.  T.  86.  one  item  of  excessive  charge:  Cleave- 

*13  a  V.  Maires,  88  N.  J.  142;  Halsey  land  v.  a,  84  Ala.  254. 

v.  a,  4  K.  J.  824;  C  v.  Saulsbury,  152  i^a  ▼.  Cansler,  75  N.  a  4l2L 

Pa.  St  554 
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§  916.  Tndictmeiit  for  tniscoiidiict  or  neglect.—  It  is  neo- 
ecstry  to  set  out  the  4aty  of  the  office  which  has  been  vio- 
lated;^ and  for  this  purpose  the  facts  or  circamstances  giving 
rise  to  the  daty  should  t)e  idleged ;  *  but  it  is  not  necessary  to 
allege  the  circumstances  itrith  great  particularity.'  If  the  offi- 
cer has  an  option  between  twx)  methods  of  performing  a  duty, 
eacdi  iiii»tbe  negatived;^  or  iS  there  is  a  condition  upon  which 
the  duty  d^)ends,  the  performance  of  the  condition  must  be 
alleged  *  If  the  daty  is  one  imposed  generally,  it  is  not  nec- 
esswry  to  specifically  allege  sach  duty.^  In  general  it  is  said 
that  to  «how  official  miscondtict  it  is  necessary  to  charge  such 
misconduct  as  would  constitute  a  breach  of  the  official  bond.^ 
As  indicating  what  is  necessary  in  particular  instances  to  show 
criminality  on  the  part  of  the  officer,  it  has  been  held  that  in 
charging  a  false  return  on  a  writ  the  indictment  must  state 
wherein  the  return  was  false;'  and  that  in  charging  a  justice 
with  taking  too  small  bafl  the  insufficiency  must  appear.' 

§  916.  Stating  the  office. —  The  indictment  should  allege 
what  office  defendant  held,^  and  that  he  acted  under  color  of 
hiB  office.^  If  the  act  is  one  that  Inay  be  done  by  an  act- 
ing officer  or  one  assuming  the  office,  it  will  be  unnecessary  to 
charge  the  fact  of  election  or  appointment  and  qualification; ^ 
and  even  if  such  an  allegation  is  made  it  is  sufficient  to  put  it 
in  general  terms.'''  If,  however,  the  act  is  such  that  it  would 
be  of  no  force  unless  by  a  properly  elected  or  appointed  offi- 
cer, the  facts  showing  him  qualified  to  act  must  be  stated.'* 

^ &  T.  Hageman,  18  K.  J.  814;  a  sp.  t.  Adsit»  2  Hm,  619;   a  v. 

V.  FIshblate,  S8    N.  0.   654;  a  y.  Bailey,  31 N.  H.  186;  a  t.  Demenitt, 

Com*n  of  Wayne  Ca,  97  N.  O.  88&  64  N.  H.  818;  a  t.  Sanders,  2  Ind. 

«a  ▼.  Vtrinright,  12  Ma  410;  Hall  578;  a  v.  Hall,  97  N.  C.  474. 

▼.  P.,  90  N.  Y.  498;  8.  v.  Boylea,  7  •a  ▼.  MUler,  100  N.  a  54a 


Black!  90;  a  v.  Hunter,  8  Blackf. 

2ia 

'Eaysmger  v.  P.,  115  HI.  419;  P.  v. 
Bums,  75  CaL  627.  After  verdict 
the  general  aUegation  of  disregard 


7  Lathrop  t.  a,  6  Blackl  50a 
STibballs  T.  a,  5  Wis.  696. 
•  P.  V.  Coon,  15  Wend.  277. 
w  a  V.  Lubin,  42  La.  An.  79. 
"a  ▼.  Pritchard,  107  N.  a  921;  a 


of  duty  wiU  be  sufficient:  a  ▼.  Hoit,  t.  Kite,  81  Ma  97. 

23N.H.855.  wa  v.  Hoit,  28  N.  H.  856;  P.  v. 

*a  ▼.  Longley,  10  Ind.  482;  a  ▼.  Coon,  15  Wend.  277. 

Daniels,  44  N.  H.  883;  a  v.  Fitts,  44  "  WUson  v.  a,  10  Serg.  &  R.  87a 

N.  H.  621.    Matters  of  defense  need  ^*C.  ▼.  Rupp,  9  Watts,  114;  Edge  y. 

not  be  negatiyed:  a  y.  Harsh,  6  C,  7  Pa.  St  275L 
B]ackt84a  . 
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§  917.  Alleging  the  intent, —  If  the  breach  of  duty  charged 
is  in  the  discharge  of  a  judicial  office,  it  is  not  sufficient  to  allege 
the  wrongful  act  as  wilfully  and  knowingly  done  in  the  words 
of  the  statute,  but  it  must  be  charged  as  malicious,  corrupt  and 
partial.^  And  in  any  case  if  it  is  sought  to  charge  culpable 
neglect  of  duty  the  indictment  must  allege  the  neglect  as  in- 
tentional and  corrupt'  If  fraud  is  charged  it  is  not  necessary 
to  allege  the  intent  to  defraud  any  particular  person.* 

§  918.  Describing  the  act  or  omission. — In  general,  the 
neglect  or  misconduct  must  be  definitely  specified ;  thus,  in  the 
charge  against  road  overseers  for  not  opening  a  road  as  re- 
quired, there  must  be  a  description  of  the  road.* 

§  919.  BemoTal ;  penalty. — A  statute  providing  for  removal 
of  an  officer  for  misconduct  is  not  penal ;  *  and  if  the  recovery 
of  a  penalty  is  provided  for,  the  proceedings  should  be  by  civil 
action  and  not  by  indictment.* 

^  S.  V.  Pinger,  57  Ma  248;  P.  v.  a  fraudulent  claim,  it  must  be  stated 

Ward,  83  CaL  585;  P.  y.  Coon,  16  to  whom  the  claim  wa^  presented: 

Wend.  277;  S.  v.  Gardner,  2  Ma  23;  U.  a  ▼.  WaUace,  40  Fed.  R.  144.    But 

S.  V,  Hein,  50  Ma  862;  S.  t.  Odell,  8  in  charging  a  justice  of  the  i)eace 

Blackf  .  890.  with   misconduct   at  a   particular 

'S.  T.  Buxton,  2  Swan,  57;  S.  ▼.  trial,  it  is  not  essential  to  state  the 

Kite,  81  Ma  97;  S.  t.  Hoit»  28  N.  H.  names  of  the  persons  tried:  S.  y.  Foj, 

855;  a  Y.  Miller,  100  N.  Q  548;  a  v.  98  N.  C.  744.    In  charging  failure  to 

Yarborough,  77  N.  C.  524    But  the  return  a  writ  or  warrant  the  writ 

charge  need  not  be  that  the  act  was  or  warrant  must  be  set  out:  8,  y. 

"  knowingly "  done  if  it  is  one  for-  Smith,  5  Blackf,  827;  but  it  is  not 

bidden  by  statute:  a  y.  Jones,  71  necessary  to  set  out  the  proceedings 

Miss.  872.  preliminary  to  the  writ  or  warrant: 

sa  Y.  Morse,  52  la.  509.  ^  Stewart  y.  a,  4  Blackf.  171.    If  it 

^Hardemann  y.  S.,  25  Tex.  179;  S.  is  a  warrant,  howeYer,  it  must  be 

Y.  Hail,  21  Tex.  587.    In  an  indict-  shown  to  haYe  been  issued  in  the 

ment  for  cruelty  to  paupers  their  name  of  the  state:  Floyd  y.  a,  12 

names  must  be  stated  or  charged  as  Ark.  43. 

unknown:  a  y.  Hawkins,  77  N.  G.  >  a  y.  Leach,  60  Me.  58. 

494.   If  the  indictment  is  for  making  *  a  y.  Snugga^  85  N.  G.  541, 
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CHAPTER  38. 


OBSTBUcrma  justice. 


I  Iir  Gknerai* 

IL  BBBIBTDrG  AN  OmOKEU 


UL  BsvAKiNG  Jail;  ESsoapb;  Bes- 

OUEi 

IV.  Tampering  with  ▲  Witness. 


L  In  General. 

§  920.  What  constitutes. — A  number  of  somewhat  spedfib 
offenses,  such  as  resisting  an  officer,  breaking  jail  and  tamper- 
ing with  witnesses,  will  be  considered  under  sub-headings  of 
this  chapter ;  but  aside  from  these  it  is,  in  general,  criminal  to 
obstruct  the  administration  of  justice;  for  instance,  by  destroy- 
ing a  dead  body  to  prevent  an  inquest,  the  case  being  one  in 
which  an  inquest  may  properly  be  held ;  *  by  wilfully  attempt- 
ing to  destroy  public  records,*  or  carrying  away  such  records;  • 
or  by  harboring  a  criminal  fleeing  from  justice;*  or  by  refus- 
ing as  a  county  jailer  to  deliver  over  prisoners  when  served 
with  a  proper  order;*  or  by  fraudulently  causing  another  to 
be  falsely  convicted  of  a  criminal  charge  in  order  to  get  him 
out  of  the  way ; •  or  by  advising  resistance  to  an  officer;'  or 
by  obtaining  a  judicial  writ  and  keeping  it  for  the  purpose  of 
impeding  the  official  action  of  a  public  officer;^  or  in  general 
by  obstructing  an  officer  in  the  execution  of  his  office.*  There 
can  be  no  obstruction  of  justice,  however,  without  knowledge 
that  justice  is  being  administered.^^ 


^  Reg.  T.  Stephenson,  13  Q.  B.  D. 
831;  Reg.  v.  Price,  12  Q.  a  D.  247. 
>U.  S.  y.  De  Groat,  80  Fed.  R  64. 
»  P.  ▼.  Bussey,  S2  Mich.  49. 
^HaUett  ▼.  a,  29  Ohio   St  168; 


«a  V.  Lovett,  3  Vt  110.  In  Texas 
malicious  prosecution  is  made  crim- 
inal: Dempsey  v.  a,  27  Tex.  Ap.  269; 
Johnson  v.  a,  32  Tex.  Ap.  58. 

9  So  held  in  case  of  a  contempt  of 


n.  a  V.  0*Brian,  8  DUL  381.    As  to  a  justice  of  the  peace  though  not 

this,  see  the  discussion  of  accessory  amounting  to  a  breach  of  the  peace: 

after  the  fact,  supra,  §  209,  and  of  Brooker  v.  C,  12  Serg.  &  R   175. 

misprision,  infra,  §  938.  Bribery  may  be  punished  as  a  con- 

•  U.  a  ▼.  Martin,  17  Fed.  R.  150.  tempt:  In  re  Brule.  71  Fed.  R  94a 

•U.  a  ▼.  Kindred,  4  Hughes,  493.       ^Pettibone  ▼•  U.  a,  148  U.  a  197. 

'a  V.  Caldwell,  2  Tyler,  212. 
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§§  921,  922.]     orvKSBEs  against  pubuc  justtob.      [Past  VILL 

IL  Bssiffmro  ah  Otfioeb. 

§  921.  When  criminal. —  Resisting  an  offioer  who  is  acting 
legally  in  the  performance  of  his  dnty  is  in  general  a  crime, 
though  in  some  courts  and  under  som^  statutes  there  has  been 
a  tendency  to  restrict  the  offense  to  eases  of  resisting  arrest  or 
the  service  of  a  process.^  The  resistuM  qt  an  officer  usually 
constitutes  a  common-law  assault.' 

§  992.  What  officers ;  authority. —  There  are  cases  where  a 
private  person  is  authorized  to  make  arrest,  and  in  such  a  case 
resistance  to  the  arrest  after  the  purpose  is  made  known  to  the 
one  to  be  arrested  will  be  unlawful;'  but  in  general,  in  order 
that  the  resistuioe  to  an  officer  shaU  be  criminal^  the  officer 
must  be  acting  within  his  jurisdiction,*  and  at  the  proper  time^* 
and  under  a  lawful  warrant  or  process.*  Resistance  to  an  offi- 
cer attempting  to  act  without  a  warrant,  except  in  those  cases 
where  he  is  authorized  to  so  act,  will  be  lawful ;  ^  but  even  in 
such  cases  if  the  resistance  is  with  undue  violence  the  person 
resisting  may  be  guilty  of  assault,  or  manslau^ter,  or  even 
murder.'  The  resistance  may  be  criminal  though  the  person 
to  be  arrested  is  not  guilty,'  or  is  misdescribed  in  the  warrant,^ 
or  though  the  warrant  is  irregular,^^  provided  it  is  one  the  mag- 
istrate has  a  right  to  issae,^  and  it  is  duly  issued,^  and  is  fair 
upon  its  face.^^    To  be  valid  on  its  face  the  warrant  should 

iMa^ertj  t.  a,  10  Lea,  71^;  a  y.  ell^  28  la.  S04;  Reg.  ir.  aanderfl^  U  K 

PutBam,  81^  la.  561;  BroxtouV.  a,  9  1  a  a  7& 

Tex.  ApL  97;  McGrew  ▼.  a,  17  Tex.  <a  t.  Johnson,  76  Ma  131;  Roberts 

Ap.  618;  17.  a  y.  Lukins,  fi  Wash.  v.  a,  14  Ma  188;  Reg.  y.  Mabel,  9  a 

885.  A  P.  474    And  see  «upffo,  g  84a 

SU.  a  y.  Doyle,  6  Sawy.  6ia  »a  y.  QanreUk  89  la.  589;  a  v. 

s  Brooks  y.  C,  61  Pa.  St  85S.    As  Bates,  23  la.  96w 

to  homicide  in  resisting  arrest^  see  i<»a  y.  Dula,  100  N.  a  42a 

•Hpro,  es 828;  840.  UNolty  y.  a,  17  Wia  668;  WaJOBv. 

«a  y.  Soammon,  22  N.  Bl  44;  Reg.  a,  8  Ohio  St  159;  a  y.  Weed,  21  li 

y.  Cumpton,  6  Q.  B.  D.  841;  Rex  y.  H.  262;  a  y.  Cassady.  5^11  B.  500; 

Osmer,  5  East  804;  Ferrar's  Co^se,  a  t.  Cassidy,  4  a  Dak.  5a 

Foster,  8ia  ^B.  y.  Fostei,  lOi  la.  485. 

s  Byrant  y.  a,  16  NeU  651 ;  Reg.  y.  i<  a  y.  Brown,  6  Wash.  60a 

Karsden,  L.  R.  1  C  a  181.  i«a  y.  Cassady,  52  K  H.  500;  a  y. 

•a  y.  Foster,  1  Mass.  488;  a  y.  Weed,  21  N.  H,  262;  a  y.  McNally, 

Martin,  105  Masa  178;  a  y.  Boynton,  84  Me.  210;  P.  y.  Cooper,  13  Wend. 

75  la.  758;  Reg.  y.  Prebble,  1  F.  &  F.  879;  XJ.  a  y.  Tinklepaugh,  8  Blatch. 

825.  425^ 

»  Bowers  y.  P.,  17 III  878;  a  y.  Loy- 
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haye  tjbe  seaj  of  tbf  inagistrate  or  oflSc^r  issuing  it,  provided  h^ 
have  a  ^aal.^  But  not  onlqr  must  the  warrant  be  fair  upoiji  its 
faoe^  it  laqst  have  been  ii^ued.  by  aA  offii^er  haviog  ji^isdictipn 
of  tbe  offense  and  of  the  person  against  lyhom  it  is  issued.' 
If,  for  instance,  an  aifiidavit  is  necessary  to  give  the  officer  j^u- 
riadictipn  yirho  i^sped  t^ie  warrant,  it  is  i;iot  sufficient  that  it  be 
fair  oppii  its  face  if  no  affidavit  was  actually  filed.*  Sut  some 
courts  bold  that  evep.  Iqiowledge  op  tHe  part  of  the  officer  that 
the  wi^rrant  \$  i^su^d  without  jurisdiction  will  not  depirive  him 
c^  the  protectiop  of  the  warrant,  pirovided  it  be  apparently 
re^ubMT.^  The  i^qthoritj  of  the  officer  depends  upon  the  wa.!;- 
rant  and  pot  upon  facts  which  may  afterwards  occur;  so  that 
the  logaUly  of  tli^e  pfBcer's  action  cannot  be  affected  by  an  iip- 
propejr  petum  made  by  hini,*  nor  by  his  failure  to  subsequently 
lodge,  ^  complaint/  or  by  the  fact  that  the  warrant  is  subse- 
quently ^t  aiside;^  and  the  protection  of  the  officer  depends 
upon  bis  warrant  and  not  upon  the  good  faith  with  which  he 
i^ts.^  Th^  protection  given  to  an  officer  extends  to  a  deputy/ 
a  bailiff,**  a  special  officer,"  and  a  de  facto  officer.**  And  it  is 
immaterial  that  the  person  acting  ba  b,  de  facto  officer  is  con- 
stitutionally incapacitated  from  holding  office.*'  Indeed,  the 
protection  which  the  law  gives  to  official  action  so  as  to  make 
resistance  unlawful  extends  to  a  custodian  with  whom^  property 
is  left,*^  a  recei ve^,**  and  ^  road  supervisor ;  ^  but  not  to  an  in- 

^  SL  Y.  Qurtis,  1  Hayvr.  471.  aix  officer  in  the  execution  of  bis 

*Grumon  v.  Raymond,  1  Ck>nn.  40;  offloe:  8t  y.  McOmber,  6  Vt  21& 

Tzacey  ▼,  WiUiama,  4  Oopn.  107;  a  WU.  &  v.  Teny,  41  Fed.  P.  774. 

▼.  Leach,  7   Ck>nn.  452;  Nichols  v.  US.  v.  Buchanan,  17  Vt  578;  S.  v. 

Thoma«^  4  Mass.  282^  1  Bb^^  P.  a  800.  O^ver,  2  ^oust  585;  Andrews  ¥.  a, 

«Bou«h  y.  P.,  75  UL  48^  78  Ala.  488;  a  y,  Annistead,  106  N. 

«  P.  y.  Warren,  5  Hill,  44a  G  63a 

sa  y.  Wopre,  89  Conn.  ^;  &  y.  ^^CX  y.  l^aoe,  108  1&8&  428;  C,  v. 

Fifield,  18  N.  a  84.  Tobin,  108  Uuaa,  426;  P.  y.  Hopeon, 

•  a  T.  Tobin,  108  Mas^,  42a  1  Denio,  574;  a  y.  Dierberger,  90  Ma 

^c.  y.  Roarl^  8  Gush.  2ia  869;  FH>yd  y.  a,  79  Ala.  89. 

<  a  y.  Newton,  128  Haaa  420i  »  Heat)^  y.  a,  86  Al^  27a 

•a  y.  Moore,  89  Ooiul244;  U.  SI  y.  i<U.  SL  y.  McPpnakl,  a  Bisa  489l 

TiBklepaugh.  8  Blatch.  425.    But  re-  i^a  y.  Kiyers,  661a.  65a 

sisting  one  who  is  deputized  ^y  %  ^^  Hendershot  y.  a,  44  Ohio  St  20S; 

justice  of  tbe  peace  to  serye  process  Woodworth  y.  a,  26  Ohio  St^  19fL 

in  a  particular  instance  does  not  Contra,  a  y.  Putnam,  35  I^  561; 

constitute  tbe  o^ense  of  lundering  Mayerty  y.  a>  19  Lea»  72a 
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the  coarl  may  d^tenaiae  whether  it  ia  valid  on,  ska  face>  It 
must  be  alleged  that  the  officer  was  acting  withia  Iva  jorisdie- 
tian,*  and  that  he  had  authority  to  act;  *  but  it  is  not.  aeceasaiy 
to  allege  that  he  was  duly  and  legally  appointed.^  It  must  ap- 
pear that  the  officer  was  iu  the  discharge,  of  his  official  func- 
tions;* for  instance,  that  he  was  acting  under  process;  wkidi 
he  was  authorized  to  serve.*  But  it  is  not  necessary  to  state 
from  whom  or  how  the  warrant  was  received;^  nor  is  it  nec- 
essary to  aUege  that  the  officer  had  the  warrant  91  his*  pos- 
session at  the  time  of  the.  resistance.*  The  mere  statement 
that  the  officer  was  in  tlie  due  and  legal  performan4»  of  his 
duty  is  not  enough  without  showing  what  he  waa  doing.*  It 
is  generally  presumed  that  the  officer  acted  pcoperly*,^  and  the 
manner  of  execution  of  the  process  need  not  be  aU^ed,^  but  it 
must  appear  what  official  duty  the  officer  w^as  perforwag.^ 

§926.  AlIegatioBof  act.— The  mode  of  obstrttetioB,  should 
be  alleged;  ^  that  is,  the  facts  should  be  made  to  appear.^  '(he 
obstruction  charged  must  be  proven.^  The  particulars  as  to 
the  name  of  the  person  to  be  ariested  uiider  the  process  need 

i£L  ▼.  Hendeiaon,  U  Ma  486;  Sy  y.  «a  ▼.  ]^ia»  70 Ma  4^ 

Howiier.8yt  424;  S,t.  Burt,«J  VU,  •&,  ▼.  Flagg.  WH.  a  834;  ft  ▼- 

973;  &  T.  Shaw,  8  Ired.  20,  Johnson,  43  La.  An.  55a 

^at  ▼.  Scammon,  2S  N.  H.  44;  Rex  ^Qt,  y.  Fieeman,  8  la.  «K8;  a  v. 

^  Onner,  5  East,  8H  Bookev,  11  Y t  85a 

^a  V.  Dickeraon,  34  Ma  885;  a  v.  ua  ▼.  Fifield,  18  N.  St  84,;  a  ^ 

Downer,  8  Vt  424;  a  t.  Burt,  25  Vt  Downer,  8  Vt  429;  Lamberton  t.  a, 

878;  a  T.  Hookev,  17  Vt  658;  ft  t.  U  OMo^  2a»;  U  a  ie.  Batchslder,  2 

Hailey,  2  Strobh.  78;  U.  a  V.  Tinkle-  ^Ui  1& 

paugh,  8  Blatch.  426u  ^&.  v.  Malonej,  12  R  L  25t 

«a  V.  Casaady,  52  K.  EL  508;  a  ¥.  Vft  t«  Ifaloney,  la  &  L  251;  a  v. 

Roberts^  52  N.  H.  49a  SUley^  2  Strobb.  78;  a  v.  Downex;  8 

>n.  a  V.  Beale, 4  Crancb, CI CX  8ia  Vt  424;  a  t.  Burt  25  Vt  878.    But 

*  Qantril  v.  P.,  8  UL  858;  Bowexs  y.  to  the  effeot  that  a  general  allega- 

P.,  17  IlL  878;  a  v.  Hookes,  17  Vt  tion  as  to  the  act  of  defendant  is 

S8a    But  the  oflenee  ot  assauHmg  sufficient  see  MoQaoid  ▼•  P.,  a  IlL 

an  officer  in  the  discharge  of  hia  offi-  74;  a  ^  Fifield,  18  li  H.  84;  F.  a  ▼. 

oial  duty  may  be  charged  without  Batohelder,  2  QalL  16. 

any  allegation  that  he  either  had  or  i«  Lamberton  t*  ^i  H  Ohioh  282; 

was  attempting  to  Berve  procesa  at  "Gl  a  t«  Smith,  1  DHL  21$;  Seg.  v. 

the  time  of  the  assault:  P.  ▼.  Nash,  Sherlock,  L.  R.  1  a  a  3a 

lldaha208.  » Jones    ▼.   ft,   68,  Ala   Sa    But 

7  a  V.  Estis,   70   Ma   427;   a  ▼.  proof  of  assault  and  battery-  suffi- 

Hooker,  17  Vt  858;  Blake  ▼•  U.  a,  71  oiently  supports  a  ohavge  of  sesist- 

Ve^Kfm.  amee:  a  ▼.  Gilbert  31  iad-  474 
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not  be  alleg^;^  nor  9»  %o  tibci fMt  ol  ih»  ir«(lwn  «{ tke  wvit;^ 
and  it  is  gufficiefftt  to  stat^  U^iB  mdk  aa  wiU  shovi  that  thei  a^ 
tion  of  the  offloer  was  aathorizeA.'  It  10  nsnalfy  b/eld  snfficieie^t 
that  the  indiotment  f oUowa  the  lan^a^  of  the  atatute^ 

§  927.  Charging  the  intwt.—  The  indictment  muat  state 
that  defendant  bad  knowledge  that  the  person  arrested  waa  W 
officer,*  and  failure  to  so  state  may  be  taken,  advafitage  of  even 
after  verdict  in  arrest  of  judgment*  Such  terms  as  ^  wilfully, 
knowingly  and  designedly  '^  sufficiently  charge  the  intent.^ 

§  928.  Dopllelty.—  The  indictment  may  withont  dnpUcity 
charge  defendant  with  assauHing  and  beating  the  offieev  as 
well  as  obstructing  him  in  the  discharge  of  his  duty.*  And  in 
general  the  different  forms  in  which  the  offense  may  be  eone 
mitted  may  be'eharged  conjunctively.* 

§  A29.  Evidencet.—  Proof  that  the  officer  is  one  i»  fae(^  is 
sufficient,^*  without  evidence  of  his  official  appointment.^  In 
regard  to  whether  the  offense  was  committed  for  which  the 
offender  was  being  arrested,  the  record  of  his  conviction  is 
conclusive ;  ^  but  acquittal  does  not  prove  the  arrest  to  have 
been  illegal.'^  The  proceedings  resulting  in  the  issuance  of  the 
warrant  need  not  be  shown,^^  for  the  burden  is  on  the  defense 
to  show  the  illegality  of  the  warrant,^  and  there  may  be  a  con- 
viction even  without  proof  that  the  officer  had  a  warrant,^  and 
he  is  presumed  to  be  acting  within  his  authority .^^  Knowledge 
of  the  officer's  character  may  be  shown  by  proof  of  personal 

1  &  T,  Dunn,  109  N.  GL  SSft;  &  %,  tkfs  acl  1^  knowvfi^j  done,  such  an 

Garrett,  SO  la.  689.  allegation  k  unn^eceaBary  ixk.  tb<9  ia- 

s&  ▼.  Fifield,  IS  Nw  H.  Si.  diotment:  S.  t.  Perking,  48  U»  A9» 

>  a  V.  Hooker»  17  Vi  66a  196. 

«a  V.  Perkins,  48  L&  An.  ^;  a  *a  v.  Hailejr,  2  Stiobk.  7a 

y.  Fifield,  IS  N.  a  84;  U  a  ^  Batch-  •a  t.  Smith,  24  Te^  286. 

elder,  2  QalL  15i  ^C.  t.  Kane,  IQS  Dftua  428;  C  v. 

•a  T.  Israel,  4  Leigh,  676;  a  t.  Tot)in,  108  Masa' 426. 

Smi^  11  Oreg.  205;  a  ^.  Downes,  ^a  v.  Holco«ib»  86  Mqi  871. 

S  Yt  424;  a  t.  Bigurt,  25  Vt  878;  a  1^  a  v.  Feldman,  181  Masa  68a 

▼.  Deniston,   6  Blackf.  277;   ay.  ^^C  v.  CoughUn,   128  Masa  486; 

H^onej,  12  Rt  i.  261;  Blake  y.  U.  a,  Montgomery  y.  Sutton,  67  la.  497. 

7^  Fted  R  286;  U.  a  y.  Tinklepangh,  i«  Beg.  y.  Dayis,  8  Cox,  48a 

8  Blatch.  426.  u  Kernan  y.  a,  11  Ind.  471.     Bui 

•ay.  Carpenter,  64  Vt  651.    But  see  U.  a  y.  Batchelder,  2  GalL  15. 

Me  a  y.  Galclwell,  14  Masa  880.  i<P.  y.  Na^h,  1  Idabo^  26a 

T  a  y.  Kirby,  2  Cush.  677.    But  if,  i^a  y.  Freeman,  S  la.  42a 
by  statute,  it  is  not  required  that 
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§  930.]  OFFKNSBS  AGAINST  PUBLIC  JUSTIOE.        [PaBT  VIIL 

acquaintance  on  the  part  of  the  defendant.^  By  way  of  proving 
lawful  resistance  defendant  may  show  that  the  property  being 
levied  upon  was  not  the  property  of  the  defendant  in  the  exe- 
cution,' but  not  that  there  was  connivance  between  the  plaintiff 
and  defendant  in  the  execution  to  cheat  him  out  of  his  prop- 
erty.* 

III.  Breaking  Jail;  Escape;  Besoub. 

§  930.  What  criminal. —  One  who  is  in  lawful  confinement 
or  lawful  custody  of  an  officer  is  guilty  of  a  crime  in  escaping 
from  such  confinement  or  custody.*  An  officer  who  wilfully 
or  negligently  allows  a  prisoner  to  escape,*  or  any  party  who 
assists  in  the  escape,*  or  the  prisoner  who  escapes,  is  guilty  of 
a  crime.^  It  is  unnecessary  that  there  be  force  used  in  the  ac- 
complishment of  the  escape.'  A  prisoner  who  escapes  through 
the  negligence  of  an  officer  is  himself  guilty,*  even  though  he 
walks  away  without  being  interfered  with.**  But  there  must 
be  an  actual  escape  in  order  to  render  one  who  attempts  to  as- 
sist liable.**  A  rescue  is  assisting  a  prisoner  to  escape  by  force 
with  knowledge  of  the  fact  that  he  is  lawfully  under  arrest.*^ 

1 C.  V.  Sawyer,  142  Masa  530.  <  P.  y.  Tompkins,  9  Johns,  70;  Ash 

«  Oliver  v.  a,  17  Ark.  508.  v.  a,  81  Ala.  76;  Williams ▼.  S.,  24 Tex. 

•a  V.  Buchanan,  17  Vt  573.  Ap.  17. 

<av.  Brown, 82 N.C. 585;  C.V. Far-  'Ex  parte  Clifford,  29  Ind.  106; 

reU,  5  Allen,  130.  The  offense  is  a  mis-  White  v.  a,  13  Tex.  188. 

demeanor:  a  v.  Murray,  15  Me.  100;  ^C.  ▼.  Farrell,  5  Allen,  180;  a  v. 

C.  ▼.  Morihan,  4  Allen,  585.    A  stat-  Doud,  7  Conn.  384;  Hobert's  Case, 

ute  providing  a  punishment  for  an  Cro.  Car.  209;    4  Bl.  Com.  129;    2 

escape  from  the  penitentiary  to  be  Hawk.  P.  C,  ch.  18,  §  1. 

imposed  otherwise  than  as  a  result  *  Butler  v.  Washburn,  25  N.  EL  251. 

of  a  criminal  prosecution,  held  un-  ^^  Floyd  v.  8.,  79  Ala.  39. 

constitutional:  8,  v.  Lewin,  53  Kan.  ^^  Hughes  v.  S.,  6  Ark.  131;  Hurst 

679.    Under  a  statute  authorizing  v.  a,  79  Ala.  55.    But  the  offense  of 

the  hiring  out  of  convicts,  an  escape  attempting  to  assist  a  prisoner  to 

from  the  person  to  whom  the  con-  escape  may  be  punishable  by  stat- 

vict   is    hired    may   be    criminal:  ute:  Poncio  v.  S.,  28  Tex.  Ap.  104; 

Carter  v.  a,  29  Tex.  Ap.  5.    So  there  Ash  v.  S.,  81  Ala.  76;  Simmons  v.  a, 

may  be  a  crime  in  escaping  from  88  Ga.  169. 

one  who  has  become  bail:  Smith  v.  ^'4  BL  Cool  131.    By  the  Georgia 

a,  81  Ala.  74.   Under  statute,  escape  statute  a  rescue  is  committed  when 

from  jail  may  be  a  different  offense  the  prisoner  is  taken  out  of  confine* 

from  that  of  escape  from  an  officer:  ment  or  custody  without  any  effort 

Mason  v.  a,  7  Tex.  Ap.  623.  on  his  part:  Robinson  v.  a»  82  Ga» 

»  Smith  V.  a,  76  Ala!  79;  Meehan  v.  535. 
a,  46  N.  J.  355.    And  see  supra,  g  910. 
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Ch.  3S.]  oBSTRUoimo  jushob.  [§§  931-933. 

§  931.  Legality  of  arrest  or  confinement. —  It  is  not  crim- 
inal to  escape  from  nnlawfal  imprisonment,^  nor  to  assist  an- 
other to  make  such  escape.'  A  prisoner  who  breaks  out  of  a  jail 
where  he  is  unlawf  oil  j  confined  is  not  guilty  of  a  crime,  because 
as  to  him  the  building  is  not  a  jail;'  but  the  lawfulness  of  the 
imprisonment  does  not  depend  upon  the  actual  guilt  or  inno- 
cence of  the  prisoner.^  If  the  arrest  and  confinement  are  law- 
ful the  prisoner  should  not  escape  whether  he  is  guilty  or 
innocent;^  even  a  right  to  release  on  liaheas  corpus  will  not 
justify  breaking  jail.*  And  danger  of  injury  to  the  health  due 
to  the  lack  of  sanitary  provisions  in  the  jail  will  only  justify  a 
reasonable  effort  to  secure  relief  and  not  a  breaking  out.^  A 
mere  informality  or  irregularity  in  the  commitment  will  not 
justify  an  escape,*  such  a  case  being  different  from  one  where 
the  arrest  or  confinement  are  wholly  without  authority.*  A 
proper  mittimus  makes  the  imprisonment  lawful.'*  Non-pay- 
ment of  costs  may  be  made  the  groumd  of  imprisonment,  and 
if  so,  it  may  be  criminal  to  escape  before  they  are  paid.'' 

§  982.  Ponnd-breach. —  An  offense  analogous  to  that  of  res- 
cue is  pound-breach,  the  offense  of  releasing  distrained  ani- 
mals which  have  been  laAvfully  impounded;  or  rescaus^  the 
offense  of  releasing  such  animals  on  the  way  to  the  pound.'^ 

§  988«  Intent. —  The  intent  is  a  necessary  element  of  the 
crimes  here  considered,'*  and  must  be  present  when  the  act  is 
committed;'*  but  it  may  be  inferred  from  the  nature  of  the 
thing  done."  If  the  officer  allowing  a  prisoner  to  escape  is 
not  aware  that  he  is  a  prisoner  so  that  there  is  an  official  duty 
to  perform  with  reference  to  him,'*  there  will  be  no  criminality, 

IS.  T.  Leach,  7  Conn.  452;  Housh  Dunford  ▼.  Weaver,  84  N.  Y.  445;  2 

▼.  P.,  75  in.  487;  a  t.  Beebe,  13  Kan.  Bish.  Cr.  L.,  §  1094 

689;  a  T.  Jones,  78  N.  C.  420.  "Q  v.  Miller,  2  Ashmead,  61;  a  v. 

«P.  ▼.  Ah  Teung,  92  CaL  421;  Hil-  Hollon,  22  Kan.  580.    It  may  depend 

lian  T.  a,  50  Ark.  528.  upon  the  authority  of  the  jailer:  C 

•a  ▼.  Leach,  7  Conn.  452.  v.  Barker,  188  Mass.  899. 

<a  ▼.  Lewis,  19  Kan.  260;  a  v.  "Riley  v.  a,  16  Conn.  47. 

Bates,  28  la.  96;  Holland  v.  a,  60  "a  v.  Young,  18  N.  R  543;  a  ▼. 

HissL  989;  av.MiUer.2  Ashmead,  61.  Barrett,  42  N.  H.  466;  C.  v.  Beale,  5 

•  a  ▼.  Morihan,  4  Allen,  585;  a  v.  Pick.  514;  3  Bl.  Com.  146;  2  Hawk. 

Murray,  15  Me.  100.  P.  C,  ch.  10,  §  56. 

•a  T.  Murray,  15  Me.  100.  ^^  Meehan  v.  a,  46  N.  J.  355. 

^a  T.  Davis,  14  Nev.  489.  "  Riley  ▼.  a,  16  Conn.  47. 

•a  ▼.  James,  87  Conn.  855;  a  t.  i* Randall  v.  a,  53  N.  J.  488;  P.  y. 

Hurray,  15  Me.  100.  Rose,  12  Johns.  839. 

•Goodwin  ▼.  Griffis,  88  N.  Y.  629;  i<a  ▼.  Fry,  40  Kan.  311;  a  v.  Law- 
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Mb  the  officer  cannot  ezcase  himself  for  mere  irregularity  in 
the  writ  or  proceeding.'* 

§  d34.  Indictment. —  In  some  states  it  is  held  necessary  to 
set  ont  the  crime  for  which  the  prisoner  was  confined,*  and  the 
order  of  conrt  nnder  which  he  was  confined ;  *  bnt  a  general 
allegation  of  the  charge  nnder  which  he  was  confined  is  suffi- 
cient;* and  indeed,  there  is  good  authority  to  the  effect  that 
it  is  not  necessary  to  charge  the  facts  as  to  the  cause  of  the 
arrest,'  nor  as  to  the  nature  of  the  crime,*  nor  that  the  indict- 
ment was  valid.^  It  is  necessary  to  allege  the  acts  done  by 
Iray  of  assistance. where  that  is  the  offense  charged.*  Where  the 
oBense  is  that  of  furnishing  implements  to  be  used  in  making 
the  escape,  the  indictment  should  state  what  the  implements 
werej*  and  Ihat  they  were  useful  for  that  purpose.'*  The  in- 
dictment should  also  allege  intent  or  knowledge.^  But  to 
charge  the  act  as  unlawful  and  negligently  or  forcibly  done  is 
usually  sufficient.^  To  charge  an  officer  with  aiding,  assisting 
and  suffering  a  prisoner  to  escape  is  not  objectionable  on  the 
ground  of  duplicity,  as  the  charges  as  to  aiding  and  assisting 
are  surplusage." 

§  935.  Practice. — Where  the  prisoner  under  arrest  is  guilty 
ot  the  offense  of  escape  he  should  be  tried  for  the  crime  for 
whicli  he  was  arrested  first,**  and  the  trial  for  escape  or  jail- 
breach  should  come  after  the  sentence  for  the  original  offense 
is  served.^  The  additional  sentence  will  therefore  follow  after 
ilihe  original  sentence.** 

lence,  48  Kan.  125;  a  T.  ErrioksoD,  UQ   y.   Filbarn^   110    Mass.    297; 

82  N.  J.  421.  Walker  t.  a,  91  A1&  82;  a  t.  Hfl- 

*>  Martin  ▼.  a,  82  Ark«  124;  a  Y.  ton,  26  Ha  199.    Cwitra,  P.  t.  Mut- 

Garrett,  82  N.  C.  680.  ray,  57  Mich.  89a    It  need  not  be 

>P.  T.  Hamaker,  92  Ifich.  11;  Kyle  alleged  that  the  rescuer  knew  the 

v.  a,  10  Ala.  286;  a  v.  Hilton,  26  prisoner  to  be  committed  on  a  charge 

Ma  199;  a  y.  Jones,  78  N.  C.  420.  of  felony:  Wilson  ▼.  a,  61  Ala.  151. 

sa  V.  Dunn,  25  N.  J.  214;  Martin  i>a  ▼.  McLain,  104  N.  d  894;  a  ▼. 

V.  a,  82  Ark.  124  Ritchie,  107  N.  C  857;  C.  t.  Malloy, 

«a  T.  Kitchie,  107  N.  C,  857.  119  Mass.  847.    It  is  not  necessary  to 

"ft  a  T.  Hedrick,  35  Tex.  485.  charge  jail-breaking  as  done  wilfully 

«a  T.  Addcock,  65  Ma  590;  A  v.  and  by  force:  Loggins  v.  a,  82  Tex. 

Johnson,  98  Ma  78.  Ap.  85a 

7  Gunyon  v.  a,  68  Ind.  79.  i*  Clemens  t.  a,  4  Lea,  2a 

8  a  V.  Filburn,  119  Mass.  297;  Cl  ▼.  »*a  v.  Cuthbert,  T.  U.  P.  Chart.  IS. 
lEanoy,  119  Mass.  847.  »a  t.  Jolly,  96  Ma  485;  Ex  parte 

•  Hurst  ▼.  a,  79  Ala.  55.  Meyers,  44  Ma  27a 

^NlalhMy  v.a,  48  Ala  401  ^'Ex  parte  Clifford,  99  Ind.  106. 


Or.  88.]  oBSTBuonNO  jusncns.  [§§  936, 937. 

§  936.  Eyldence. — It  must  be  shown  in  behalf  of  the  prose- 
cation  that  the  prisoner  was  in  legal  custody,^  which  may  be 
done  by  transcript  of  the  judgment.*  If  an  officer  is  prose- 
cuted for  negligently  permitting  a  prisoner  to  escape  he  must 
show  that  he  used  due  care.^  Where  the  charge  is  of  assisting 
a  prisoner  while  attempting  to  escape,  it  may  be  shown  that 
the  aecnsed  held  one  of  the  officer's  posss^  although  his  name 
is  not  set  out  in  the  indictment.^ 

IV.  TAMPBRrara  wrra  a.  Wromss. 

§  937.  Nature  of  the  offense. —  The  crime  of  bribing  a  wit- 
ness has  already  been  considered/  but  it  is  an  offense  also  at 
common  law  to  induce,  solicit  or  persuade  a  witness  not  to  ap- 
pear as  such,*  or  to  hinder  or  prevent  or  attempt  to  prevent 
his  attendance  before  a  court  of  justice;^  or  to  procure  false 
evidence,  as^  for  instance^  an  affidavit  of  one  not  qualified  to 
testify.*  It  is  immaterial  that  the  subpoena  for  the  witness 
has  not  yet  been  issued.*  It  is  not  necessary  to  allege  the 
date  of  the  sabposna  nor  that  the  witness'  evidence  would  be 
material;^*  nor  that  there  was  a  cause  pending  requiring  his 
attendance.*^  It  is  not  sufficient,  however,  to  merely  allege  the 
endeavor  to  influence  or  obstruct  the  administration  of  justice 
by  means  of  a  threatening  letter."  Where  the  means  of  indu- 
encing  the  action  of  a  witness  is  charged  to  have  been  by  ab 
assault,  it  is  not  sufficient  to  show  an  assault  committed  after 
l^e  testimony  was  given,  as  such  a  wrong  would  not  impede 
the  coarse  of  justice.^  In  such  a  case  the  assault  must  have 
some  relation  to  the  fact  of  the  person  assailed  being  a  wit- 
ness.^ 

1  P.  ▼.  ^olmsoti,  110  N.  T.  184  •T.  ▼.  Brown,  74  CiiL  80S. 

>Saiiford  v.  &,  11  Ark.  82a  •a  y.  Keyes,  8  Vt  67.    One  w4yo 

*  SL  ▼.  Lewis,  118  N.  CX  632.  appears  voluntarilj  is  a  witness  for 

« Perry  t.  a,  08  Ga.  403.  this  purpose:   a  ▼.  Tlsdale,  41  La. 

*5upra,g  896.  To  support  a  charge  An.  88a 

of  famishing  money  to  bribe  a  wit-  i*  G.  t.  Reynolds,  14  Gray,  87. 

ness  it  must  appear  that  the  money  ^^  a  t.  Holt,  84  Ma  609. 

was  paid  to  the  witness:  a  ▼.  Bailer,  I'U.  a  t.  Armstrong,  69  Fed.  B. 

SO  W.  Va.  9a  66a 

•ay.  Ames,  64  Me.  886;  Perrow  »  U.  a  t.  Thomas,  47  Fed.  R.  807. 

y.  a,  67  Miss.  866.  "U.  a  y.  Kee^  89  Fed.  B.  608. 

^a  y.  Reynolds,  14  Gmy,  87;  a  y. 
Eeyes^  8  Vt  67;  a  y.  Holt»  84  Me.  609. 
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CHAPTER  39. 

mSFBISION  OF  FELONY;  COMPOUNDING  OFFENSEa 

§  938.  What  constitutes  misprision. —  It  has  already  ap- 
peared that  one  who  assists  a  felon  to  escape  with  knowledge 
of  the  cotnmission  of  the  felony  is,  at  common  law,  deemed 
guilty  as  an  accessory  after  the  fact,'  but  it  has  also  appeared 
that  one  who  in  no  way  participates  in  procuring,  planning  or 
committing  the  crime  or  in  assisting  the  criminal  is  not  gnilty 
of  such  crime  either  as  principal  or  accessory,  though  he  may 
have  been  cognizant  of  the  purpose  to  commit  it  and  may  have 
taken  no  steps  to  prevent  it.'  However,  at  common  law,  it  is 
criminal  to  conceal  the  commission  of  a  felony  with  knowl- 
edge thereof,  although  without  assistance  therein  such  as  to 
constitute  guilt  as  accessory  after  the  fact.'  In  some  states 
the  offense  is  recognized  by  statute.*  But  the  whole  doctrine 
of  guilt  by  misprision,  like  that  of  the  guilt  involved  in  being 
accessory  after  the  fact,  has  become  practically  obsolete,  and 
perhaps  not  a  single  case  can  be  cited  in  which  punishment  for 
such  connection  with  a  felony  has  been  inflicted  in  the  United 
States.  If  such  criminal  liability  is  recognized  in  any  form  it 
is  by  statute  making  particular  acts  of  that  character  sub- 
stantive offenses  rather  than  by  the  preservation  of  the  com- 
mon-law doctrine  of  misprision  of  felony. 

§  939.  Compounding  offenses. — Whatever  may  have  been 
the  common  law  of  England  on  the  subject,  it  is  well  settled 
in  the  United  States,  as  has  already  appeared,  that  a  civil 
remedy  in  behalf  of  the  injured  party  is  not  denied  by  reason 
of  the  fact  that  the  wrong  involves  also  a  crime;  nor  is  it 
even  suspended  until  the  crime  has  been  prosecuted ; '  there- 

1  See  supra,  §  209.  ch.  59;  Stephen,  Dig.  Cr.  L.,  art  157; 

>  Connaughtj  ▼.  &,  1  Wi&  159;  a    1  Bish.  Cr.  L.,  §§  716-722;  8.  t.  Hann, 
V.  Hildreth,  9  IrecL  440;  CarroU  v.    40  N.  J.  22a 

6.,  45   Ark.   589.    And  see   supra,       <  a  v.  Hann,  40  N.  J.  22a 
§g  194,  209.  ^Supra,  §  It 

>  4  BL  Com.  119-121 ;  1  Hawk.  P.  C, 
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fore  the  person  injured  may  settle  with  the  wrong-doer  the 
civil  injury  committed,  and  such  settlement  will  not  be  unlaw- 
ful or  criminal ;  *  but  if  the  person  injured  receives  anything  of 
value  in  consideration  of  agreeing  to  stifle  criminal  proceedings 
he  puts  himself  in  a  position  to  hinder  the  administration  of 
justice,  and  his  act  in  thus  agreeing  not  to  prosecute  may  con- 
stitute the  crime  of  compounding  a  criminal  offense.'  But  it  is 
uncertain  whether  at  common  law  it  is  criminal  to  compound 
a  misdemeanor.  The  law  seems  to  favor,  rather  than  discour- 
age, the  adjustment  of  controversies  which  do  not  affect  the 
public,  and  this  distinction  is  suggested  in  some  of  the  cases;' 
but  in  other  cases  it  is  held  that  it  is  illegal  to  compromise  even 
a  misdemeanor.*  This  question  has  usually  arisen,  however,  in 
civil  cases  wherein  the  validity  of  a  contract  made  in  consider- 
ation of  the  stifling  of  a  prosecution  for  a  criminal  offense  has 
arisen,  the  general  proposition  being  that,  if  the  compounding 
be  criminal,  any  contract  made  in  whole  or  in  part  in  consid- 
eration of  such  compounding  is  invalid  and  not  enforceable.* 
So  it  is  equally  unlawful  to  lend  money  for  the  purpose  of  en- 
abling another  to  compound  an  offense,  and  the  money  so 
loaned  cannot  be  recovered  back.*  By  some  statutes  the  com- 
promise of  a  prosecution  for  a  minor  offense  may  be  lawfully 
made  by  approval  of  court  ;^  but  after  conviction  there  can  be 

iBumham  v.  Holt,  14  N.  H.  867;  ^Partndge  v.  Hood,  120  Usaa.  403; 

Reg.  ▼.  Hardey,  14  Q.  B.  629L    And  Jones  ▼.  Rice,  18  Pick.  440. 

see  Deere  ▼.  Wolff,  65  la.  Sa    But  it  ^Plumer  v.  Smith,  5  N.  H.  558; 

win  be  criminal  to  compound  the  Bowen  v.  Buck,  28  Vt  808;  Baird  ▼. 

offense  under  the  pretense  of  only  Boehner,  77  la.  622;  Smith  y.  Steely, 

receiving  satisfaction  for  the  civil  80  la.  788;  Allison  v.  Hess,  28  la. 

wrong:  av.Duhammel,2Harr.582.  883;    Peed    v.   McKee,   42   la.  689; 

S4  BL  Cool  188;  1  Hawk.  P.  C,  ch.  Friend  v.  Miller,  52  Kan.  189;  Spring- 

60;  1  Bish.  Cr.  L.,  g§  709-715a.    The  field  F.  &  M.  Ina  Ckx  v.  Hull.  51  Ohio 

early  form  of  the  offense  seems  to  St  270. 

have  been  that  of  taking  back  the  *P]umer  v.  Smith,  5  N.  EL  55a 

goods  in  larceny  or  robbery  with  an  ^Pearce  v.  Wilson.  Ill  Pa.  St  14; 

agreement  not  to  prosecute.   This  is  Geier  v.  Shade,  109  Pa.  St  Ib'O;  S.  v. 

eaUed  *'theftbote,'*  and  is  something  Hunter,  14  La.  An.  71;  Reg.  v.  Lov- 

more  than  misprision  of  the  felony:  ett,  11  Cox,  602;  Rex  v.  Ootley,  Rusa 

8  Inst  184  &  Ry.  84.    But  this  is  discretionary 

<Keirv.Leeman,6Q.  B808;  John-  with  the  court:  McDaniel  v.  S.,  27 

son  V.  Ogilby,  8  P.  Wma.  277;  Rex  v.  Ga.  197.    In  Kentucky  sometliing  in 

Crisp,  1  K  &  A.  282;  Stancel  v.  S..  50  the  nature  of  a  compounding  is  au- 

Ga.152;  Goolsby  v.  Bush,  53  Ga.  858;  thorized  by  the  provision  tliat  in 

Dodson  V.  McCauIey,  62  Ga.  180.  certain  offenses  the  penalty  may  be 
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QO  remission  of  the  penalty  on  account  of  any  compoanding 
or  compromise  with  the  compounder.^ 

§  940.  Further  as  to  the  crime  of  compounding. —  There 
are  but  few  illustrations  of  the  crime  of  compounding  a  felony. 
It  seems  that  it  is  immaterial  whether  any  offense  was  actually 
committed,  such  as  is  charged  to  hare  been  compounded,  the 
mere  agreement  to  stifle  a  prosecution  being  in  itself  a  wrong 
which  the  law  punishes.*  Therefore  the  acquittal  of  the  person 
charged  with  the  crime  which  it  is  claimed  was  compounded  is 
immaterial.'  Neither  is  it  necessary  to  allege  that  the  defend- 
ant actually  desisted  from  the  prosecution  in  consideration  of 
his  agreement;*  indeed,  the  offense  of  compounding  may  be 
committed  by  a  person  other  than  the  one  injured  by  the 
crime.^  It  is  the  receiving  of  anything  of  value  in  considera- 
tion for  an  agreement  not  to  prosecute  which  is  criminal,  and 
the  offense  may  therefore  be  committed  by  receiving  a  note, 
even  though  such  a  note  is  never  collected  nor  collectible.* 
Knowledge  of  the  commission  of  the  crime  must  be  alleged  and 
proven  in  a  prosecution  for  compounding.^  It  is  sufficient  to 
charge  in  general  terms  the  commission  of  an  offense  by  one 
party,  and  knowledge  thereof  by  the  defendant,  and  the  receipt 
by  him  of  some  consideration  to  compound  or  conceal  it  or 
abstain  from  the  prosecution  thereof.*  The  person  who  pays 
the  consideration  for  the  agreement  to  stifle  prosecution  is  not 
an  accomplice  in  the  crime  of  compounding,  and  therefore  his 
testimony  does  not  require  corroboration.* 

reduced  one-half  upon  confession  of  Bex  v.  Stone,  4  C.  &  P.  870;  Beg.  ▼• 

judgment:  Sneed  y.  C,  6  Dana,  dsa  Daly,  9  a  &  P.  843. 

Bj  English  statute  it  was  criminal  ^S.  y.  Buthyen,  58  la.  121;  Beg^  y. 

to  take  money  under  pretense  of  Burgess,  16  Q.  R  D.  141. 

helping  a  man  to  goods  stolen  from  ^  C.  y.  Pease,  16  Mass.  91. 

him:  Bex  y.  Ledbltter.  1  Moody,  76;  ^a  y.  Henning,  33  Ind.  189. 

Beg.  V.  Puscoe,  2  C.  &  K  927.  «  Watt  y.B.,  97  Ala  72;  P.  y.  Bryon, 

ip.  y.  Bishop,  5  Wend.  Ill;  Bury  103  Cal.  675.    If  the  date  of  the  al- 

y.  Leyy,  1  W.  Bl.  443.  leged  felony  is  stated  as  subsequent 

>Fribly  y.  &,  42  Ohio  St  205;  to  the  date  of  the  alleged  compound- 
Smith  y.  Steely,  80  la.  788;  Beg.  y.  ing,  the  indictment  is  inyalid:  SL  y. 
Best,  9  a  &  P.  86a  Dandy,  1  Brey.  895. 

s  P.  y.  Buckland,  18  Wend.  59a  •  Ash  y.  a,  81  Ala.  7& 

^Beg.  y.  Burgess,  16  Q.  K  D.  141; 
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CHAPTER  40. 

VIOLATION  OF  ELECTION  LAWa 

§  941.  Under  statutes. —  While  various  acts  concerning  elec- 
tions have  been  held  to  be  offenses  at  common  law  as  tending 
to  disturb  the  due  regulation  and  domestic  order  of  the  state,^ 
vet  indictments  for  offenses  of  this  character  are  almost  ani- 
formly  drawn  under  some  statutory  enactment. 

§942.  What  deemed  an  election. —  To  subject  a  person  to 
punishment  for  having  illegally  voted,  the  election  must  be 
legal  and  valid ;  *  but  a  mere  irregularity  as  to  holding  the  elec- 
tion will  not  prevent  violation  of  the  election  laws  with  refer- 
ence thereto  being  punished.  It  must  appear  that  the  election 
was  one  authorized  by  law  and  duly  called  by  the  proper  offi- 
cers;*  bat  mere  irregularities  in  the  manner  of  holding  it  are 
no  defense/  and  if  the  election  is  held  under  color  of  law  that 
is  sufficient.*  Only  such  elections  as  are  contemplated  by  the 
statute  punishing  offenses  thereat  are  to  be  deemed  within  its 
provisions ;  *  but  within  this  scope  may  be  a  town  meeting,^  a 
school  election,*  a  municipal  election,*  or  an  election  to  deter- 
mine whether  intoxicating  liquors  shall  be  sold  under  a  local- 
option  law.^*  But  under  particular  statutes  municipal  elections 
and  local-option  elections  have  been  held  not  included." 

>  liason  V.  S.,  55  Ark.  529;  0.  v.  with  reference  to  the  offense  of  oar- 

McHale,  97  Pa.  St  397;  0.  v.  Silsbee,  rjing  weapons    on    election   daj: 

9  Mass.  417;  a  v.  Philbrick,  84  Me.  Cooper  y.  a,  25  Tex.  Ap.  53a 

562.    Contra,  a  v.  Liston,  9  Humph.  >C.  v.  Howe,  144  Mass.  144 

I08L  7  a  V.  Marshall,  45  N;  H.  28L 

>Ex  parte  Rodriguez,  89  Tex.  70S.  8  a  v.  Philbrick,  84  Me.  562. 

•a  ▼.  Shaw,  7  Met.  52;  a  v.  Will-  »  C.  v.  Duff,  87  Ky.  586. 

iams,  25  Me.  561.  lo  Gandy  ▼.  S.,  82  Ala.  6t 

«a  ▼.  Ck>hoon,  12  Ired.  17a  na  ▼.  Listen,  9  Humph.  608;  d  y. 

»HaU  y.  P.,  90  N.  Y.  49a    So  held  Howe,  144  Mas&  144. 
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§  943.  Illegal  TOting. — Where  the  offense  is  that  of  illegal 
voting,  one  who  hands  his  vote  to  the  proper  officer  and  whose 
name  is  announced  and  registered  by  the  clerk  has  voted,  even 
though  the  ballot  is  not  deposited  in  the  box.^  It  is  usually 
criminal  to  vote  at  any  other  place  than  the  one  at  which  the 
person  is  entitled  to  vote;'  but  under  a  statute  punishing  vot- 
ing out  of  the  county,  city  or  town  of  the  voter's  residence,  it 
is  not  sufficient  to  show  a  vote  cast  in  the  wrong  precinct  of 
the  town  in  which  the  voter  resides.'  It  is  criminal  to  vote 
under  the  name  of  another;*  also,  to  vote  more  than  once  at 
the  same  election.*  This  seems  to  be  so  without  statute.*  And 
it  is  immaterial  in  such  case  that  the  first  vote  was  illegal 
and  should  not  be  counted,^  or  that  the  second  ballot  was  not 
for  the  offices  voted  for  in  the  first  ballot.*  Under  some  stat- 
utes registration  is  essential  as  a  condition  of  the  right  to  vote, 
and  the  making  of  a  false  oath  as  to  the  voter's  qualifications 
in  order  to  secure  registration  is  a  crime.*  Attempting  to  vote 
unlawfully  is  also  criminal  in  some  states,'*  but  in  other  states 
the  crime  is  committed  only  when  the  unlawful  vote  is  cast." 
It  may  be  made  criminal  to  advise  unlawful  voting,  and  this 
will  be  deemed  a  substantive  offense  and  not  accessorial." 

§  944.  Disqualified  voters. —  Statutes  make  it  criminal  for  one 
who  is  not  qualified  to  vote;  for  instance,  one  who  is  not  natural- 
ized," or  who  is  a  minor.'*  And  statutes  usually  disqualify  one 
who  has  been  convicted  of  an  offense  and  not  pardoned ;  and 
such  a  one  casting  a  vote  commits  a  crime; "  and  it  is  no  excuse 
that  he  has  forgotten  the  fact  or  has  been  advised  that  there  is 
no  record  of  such  conviction,"  for  he  is  presumed  to  know  the 

1  Stein wehr  ▼.  S.,  5  Sneed,  58«.  wg,  v.  Moore,  27  N.  J.  105;  U.  &  t. 

3  a  y.  Minnick,  15  la.  123.  Seaman,  23  Fed.  R.  882. 

»  Nettles  V.  S.,  49  Ala.  35.  "  Dennis  v.  S.,  17  Fla.  389;  U.  a  ▼. 

<U.  a  V.  Watkinds,  6  Fed.  R  153.  Watkinds,  6  Fed.  R.  152;   U.  a  ▼. 

ft  WUson  V.  a.  52  Ala.  299;  a  v.  Trainor,  36  Fed.  R.  17e. 

Bailey,  21  Me.  62.  «  u.  a  v.  Carroll,  32  Fed.  R.  775. 

ea  V.  Philbrick,  84  Me.  562;  0.  ▼.  "a  ▼.  Cloksey,  5  Sneed,  482;  U.  a 

Silsbee,  9  Mass.  417.  t.  Burley,  14  Blatch.  91. 

7 a  V.  Perkins,  42  Vt.  399.  i«  Gordon  v.  a,  52  Ala.  808;  Carter 

«a  V.  Welch,  21  Minn.  22.  v.  S.,  55  Ala.  181. 

•  a  V.  Houston,  103  N.  C.  883;  U.  S.  ^  Thompson  v.  a,  26  Tex.  Ap.  94; 

T.  Jacques,  55  Fed.  R.  53.    And  see  Burkett  y.  McCarty,  10  Bush,  758. 

U.  a  V.  Burley,  14  Blatch.  91.  i^Gandy  y.  a,  82  Ala.  6t 
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facts.^  But  the  disqualification  does  not  attach  until  jadgment 
has  been  rendered  on  a  conviction.'  The  question  whether 
there  is  such  guilt  as  to  disqualify  must  be  determined  judi- 
cially, and  not  by  means  of  a  test  oath  administered  by  the 
election  officers.' 

§  945.  €rimes  by  election  officers. —  The  election  oificers 
have  certain  duties  to  perform  which  they  may  not  wilfully 
and  knowingly  disregard,  but  mistakes  or  unintentional  errors 
will  not  make  them  criminally  liable.*  But  where  the  refusal 
to  receive  a  vote  is  with  wrongful  animus  and  intent,  the  fact 
that  it  is  based  on  a  pretended  view  of  the  law  which  justifies 
it  will  not  be  a  defense.^  They  may  not  wilfully  and  fraudu- 
lently refuse  to  receive  a  ballot  tendered  them  by  a  person 
qualified  to  vote;*  nor  may  they  wilfully  and  knowingly  re- 
ceive illegal  votes.^  If  a  question  of  fact  is  left  to  the  officer 
to  be  decided  in  determining  whether  a  voter  is  qualified,  he 
will  not  be  criminally  responsible  for  receiving  illegal  votes  by 
reason  of  an  error  of  judgment.*  Officers  may  be  guilty  of  a 
crime  also  in  altering  a  ballot  in  such  way  as  will  destroy  its 
effectiveness  in  any  particularity.*  Duties  as  to  registration 
are  imposed  upon  election  officers,  and  a  violation  of  these  dtt« 
ties  is  criminal.^*  The  election  officers  have  also  certain  duties 
to  perform  with  reference  to  entries  upon  poll-books,  keeping 
a  tally-list,  etc.,  a  violation  of  which  may  be  criminal."  A  slight 
departure  from  directory  provisions  may  not  be  criminal,**  but 
the  intent  of  the  officer  will  be  immaterial  if  the  plain  provis- 
ions of  the  law  are  violated.**  There  can  be  no  punishment, 
however,  with  reference  to  an  act  not  pertaining  to  the  daty 

» Thompson  v.  a,  26  Tex.  Ap.  04,  •S.  v.  TuibeU,  26  Ind.  264 

«a  V.  Houston,  103  N.  C.  88a    But  ^0.  v.  Gray,  2  Duv.  878;  U.  a  ▼. 

it  has  been  held  that  it  may  be  made  Doherty,  25   Fed.    R.  28;    U.  a  ▼• 

the  duty  of  the  election  officer  to  Eagan,  80  Fed.  R  495. 

pass  on  the  question  whether  the  ^  Byrne  v.  a,  12  Wis.  510. 

voter  is  disqualified  by  reason  of  ^  C.  v.  McGurty,  145  Mass.  257. 

having  made  bets  upon  the  result:  loiJ.  a  v.  MoUoy,  81  Fed.  R.  19. 

Byrne  v.  a,  12  Wia  519.  "Ex  parte  Coy,  127  U.  a  781;  Van 

•Burkett  v.  McCarty,  10  Bush,  75a  Buren  v.  U.  a,  86  Fed.  R.  77;  U.  a 

<a  V.  Bush,  47  Kan.  201;  Byrne  v.  v.  Bader,  16  Fed.  R.  116;  C.  v.  Duff, 

a,  12  Wia  519;  U.  a  v.  Dwyer,  56  87  Ky.  586. 

Fed.  R.  464;  XJ.  a  v.  Kelsey,  42  Fed.  ^^8.  v.  Bush,  47  Kan.  201. 

R88a  IS  a  V.  Bush,  45  Kan.  18a 
^U.  a  V.  Foster,  6  Fed.  B.  247. 
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of  the  particular  officer  in  question ;  thus,  a  clerk  of  election  is 
not  punishable  for  making  a  false  certificate  where  the  duty  of 
making  the  certificate  is  not  imposed  on  the  clerk.^ 

§  946.  Interference  with  elections. —  Persons  who  are 
neither  voters  nor  officers  may  be  guilty  of  violating  the  elec- 
tion laws  by  tampering  with  the  registration  lists,'  or  by  hin- 
dering, preventing  or  intimidating  voters  from  exercising  their 
right.*  So  where  the  voter  is  entitled  to  be  present  at  the 
counting  of  the  votes  it  may  be  criminal  to  interfere  with  such 
presence.*  So  an  attempt  to  interfere  with  the  right  of  others 
in  voting  may  be  criminal.*  It  may  be  criminal  also  to  unlaw- 
fully seize  and  carry  away  ballot-boxes,*  or  to  destroy  themJ 
So  intimidating  judges  of  election,*  or  interfering  with  officers 
who  have  duties  to  perform  in  connection  with  the  election, 
may  be  criminal.*  A  conspiracy  to  unlawfully  influence  the 
result  of  an  election  is,  of  course,  criminal.^*  And  so  it  is  crim- 
inal to  procure  another  to  fraudulently  register  or  vote."  There 
are  statutes  specially  intended  to  preserve  the  peace  and  quiet 
on  election  day  without  regard  to  whether  the  acts  prohibited 
have  any  direct  influence  upon  the  election;  thus,  it  is  in  some 
states  made  criminal  to  carry  weapons  on  that  day,"  or  to  keep 
open  any  place  for  the  sale  of  liquor,  although  such  sale  would 
be  legal  on  other  days." 

§  947.  Improperly  Influencing  voters. —  The  very  purpose 
for  which  elections  are  held  makes  it  improper  that  the  action 
of  the  voters  should  be  determined  by  any  other  influences  than 
those  which  relate  to  the  public  welfare;  therefore  it  is  made 
criminal  to  treat  electors  for  the  purpose  of  obtaining  their 
votes,"  or  to  bribe  an  elector  by  paying  or  promising  to  him  or 

1 U.  a  y.  Green,  88  Fed  R.  619.        parte  Brown,  97  CaL  83;  d  y.  Rjan, 

3  U.  a  y.  Eagan,  80  Fed.  R  498;    157  Mass.  40a 

.  U.  S.  y.  0*Ck)nnor,  81  Fed.  R  449;       «Re8p.  y.  Gibbs,  8  Yeates,  429. 
U.  a  V.  MuUaney,  82  Fed.  R  870.  »U.  a  v.  Taylor,  67  Fed.  R  891; 

«U.  a  y.  Belvin,  46  Fed.  R  881;  U.  a  y.  WardeU,  49  Fed.  R  914. 
U.  S.  V.  Gaion,  87  Fed.  R  268;  U.  a       "  MoscheU  y.  a,  63  N.  J.  49a 

y.  Goldman,  8  Woods,  187;  U.  a  v.  .    "XJ.  a  v.  Brown,  68  Fed.  R  65a 
CahUl,  8  McCrary,  200.  «  Cooper  y.  a,  26  Tex.  Ap.  676. 

4  U.  a  y.  Badinelli,  87  Fed.  R  188.      i>  See  the  chapter  on  intoxicating 
»a  y.  Hardy,  47  N.  R  688;  Ran-  liquors,  infra,  oh.  6a 

dolph  y.  C,  6  Serg.  &  R  898;  0.  y.  "a  y.  Darnal,  1  Humph.  290;  a  y. 
Clark,  6  Grat  675.  Shaw,  8  Humph.  32;  a  y.  Peari%  89 

•  Connors  y.  U.  a,  158  U.  a  40a         W.  Va.  82a 

7Ma0on    y.  S.,    65  Ark.  629;    Ex 
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to  any  other  person  a  sum  of  money,  or  to  give  or  oflfer  to  give 
other  pecuniary  inducements  for  voting  or  forbearing  to  vote,^ 
or  for  an  elector  to  receive  such  bribe ; '  and  it  seems  that  this 
is  an  offense  at  common  law.'  Trading  votes  is  indictable  if 
the  agreement  is  carried  out.*  "While  the  law  thus  attempts  to 
prevent  unlawful  influences  it  does  not  forbid  the  use  of  every 
honorable  means  of  persuasion  and  reasoning  which  are  in- 
tended calmly  to  influence  the  mind  of  the  voter  in  the  proper 
exercise  of  his  privilege.*  There  may,  indeed,  be  improper  in- 
ducements offered  to  a  body  of  electors,  such  as  a  proposition 
on  the  part  of  the  officer  to  return  to  the  treasury,  if  elected, 
a  part  ar  all  of  the  compensation  authorized  by  law  for  the 
office.*  But  it  is  not  improper  to  offer  to  the  electors  as  an  in- 
ducement a  general  public  advantage  which  will  result  from 
their  voting  in  favor  of  a  particular  proposition ;  thus,  where 
the  question  of  the  location  of  the  county  seat  is  submitted  to 
vote,  it  is  not  improper  to  offer  in  behalf  of  one  location  the 
dedication  of  public  grounds  or  the  occupation  of  public  build- 
ings as  an  inducement  for  locating  at  that  place.^  Betting  on 
•elections  is  made  criminal  by  statutes  as  to  gaming  and  betting,* 
as  well  as  bv  election  laws. 

§  948.  Federal  election  laws. —  Under  the  federal  constitu- 
tion the  qualification  of  electors  is  left  to  be  determined  by 
the  states,  except  in  so  far  as  the  provisions  of  the  fifteenth 
amendment  forbidding  discrimination  on  account  of  race,  color, 
etc.,  constitute  a  limitation  upon  that  power.*  The  right  to 
vote  is  not  a  privilege  or  immunity  which  by  the  fourteenth 
amendment  cannot  be  impaired  by  state  regulation.^*  But  as 
to  elections  at  which  a  representative  or  delegate  in  congress  is  to 

^a  T.  Jackson,  78  Me.  91;  a  t.  •Carrothers  ▼.  RusseU,  53  la.  346; 

Purdy,  86  Wia  213;  C.  v.  Stephen-  a  v.  Church,  5  Oreg.  875. 

son,  8  Met  (Ky.)  226;  Rex  y.  Ply mp-  7HaU   v.    MarshaU,  80   Ky.  552; 

ton,  2  Ld.  Raym.  1877;  Rex  t.  Crip-  Dishon  v.  Smith,  10  la.  212;  Hawes 

land,  11  Mod.  887.  y.  MiUer,  56  la.  895. 

s  RusseU  y.  C,  8  Bush,  469.  8  See  infra,  ch.  64. 

>a  v.  Ames,  64  Me.  886;  a  y.  Jack-  »  U.  a  y.  Reese.  92  U.  a  214;  U.  a 

Bon,78  Me.  91;  Resp.y.Ray,8Yeates,  y.  Crosby,  1  Hughes,  448;  U.  a  y. 

65;  Rex  y.  Pitt,  8  Burr.  1885;  Rex  y.  Anthony,  11  Biat<;h.  200;  Anthony 

Plympton,  2  Ld.  Raym.  1877.  v.  Halderman.  7  Kan.  60. 

«C.  y.  Callaghan,  2  Ya.  Ca&  460.  lo  Minor  y.  Happersett,  21  Wall  162; 

•  Williama  v.  a,  91  Pa.  St  49a  IT.  8.  v.  Anthony,  11  Blatch.  20a 
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be  chosen,  congress  has  the  power  to  legislate;  ^  and  accordingly 
there  are  specific  provisions  in  the  federal  statutes  for  the  pun- 
ishment of  interference  with  such  elections  and  the  rights  of 
the  voters  thereat,  as  specific  crimes  against  the  federal  gov- 
ernment.' And  under  these  statutory  provisions  it  has  been 
held  criminal  for  an  election  officer  to  neglect  or  violate  his 
duty  as  to  the  poll-books,  tally-sheets,  etc.;'  or  to  forge  or 
tamper  with  the  returns;  *  or  for  any  one  to  unlawfully  secure 
the  registration  of  names  of  persons  not  entitled  to  vote,*  or 
to  Interfere  with  the  exercise  of  their  right  on  the  part  of  those 
entitled  to  vote.*  In  pursuance  of  this  authority  on  the  part 
of  congress  to  regulate  elections  for  representatives  and  dele- 
gates in  congress,  congress  has,  instead  of  adopting  a  uniform 
system  of  election  laws  applicable  to  such  elections,  made  use 
of  the  state  laws  and  provided  for  the  punishment  by  the 
federal  government  of  the  violation  of  such  state  regulations; 
and  it  has  been  held  constitutional  for  the  federal  government 
to  thus  punish  state  election  officers  for  the  violation  of  the 
provisions  of  state  statutes  where  a  congressman  is  to  be 
elected  at  the  same  election  as  state  officers ;  ^  but  this  federal 
regulation  is  only  applicable  to  state  elections  at  which  a  con- 
gressman is  thus  to  be  chosen.* 

1 U.  S.  Const,  art  1,  §  4  cited  in  the  preceding  sections  of  this 

s  R.  S.,  §g  5511-5515.  chapter. 

•  Ex  parte  Coy,  127  XJ.  S.  781 ;  U.  a  ^  Ex  parte  Seebold,  100  U.  a  817; 

T.  Eagan,  30  Fed.  R  495.    But  it  must  Ex  parte  Clark,  100  U.  a  890;  XJ.  a 

be  charged  that  the  act  or  omission  y.  Given,  17  Int  Rev.  Rec.  189  aifd 

was  knowingly  done  on  the  part  of  195,  25  Fed.  Ca&  1824  and  1828. 

the  officer:  XJ.  a  v.  Kelsey,  42  Fed.  8^.  a  v.  Gitma,  8  Hughes,  549; 

R.882.  U.    a  ▼.  Nicholson,  8  Wood,  215; 

4  Van  Buren  v.  IT.  a,  86  Fed.  R.  77.  Mason  v.  a,  55  Ark.  529.    A  gov- 

^  U.  a  V.  O'Connor,  81  Fed.  R.  449.  ernor  of  a  state!  in  certifying  the 

^U.  a  V.  Beloni,  46  Fed.  R.  881;  result  of  an  election  for  a  member 

U.  a  V.  Guion,  87  Fed.  R  263.    The  of  congress  under  a  state  statute  is 

federal  statutes  do  not  cover  the  case  not  an  election  officer  punishable 

of  attempt   except  where  the  at-  under  the  federal  statutes:  U.  a  v. 

tempt  is  to  vote  in  the  name  of  an-  Clayton,  2  Dill.  219.    The  state  courts 

other:  U.  a  v.  Trainor,  86  Fed.  R.  have  jurisdiction  of  a  prosecution 

176;  but  they  do  cover  advising  a  for  illegal  voting  for  electors  of  pres- 

violation  of  the  statutes,  and  said  ad-  ident  and  vice-president  and  may 

vising  is  not  an  accessorial  but  a  punish  therefor  without  federal  in* 

substantive  ofifense:  U.  a  v.  Carroll,  terference  even  though  a  congress- 

82  Fed.  R  775.    Other  cases  of  prose-  man   was  voted  for  at  the   same 

oution  under  the  federal  statutes  are  election:  In  re  Green,  184  XJ.  a  877. 
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§  949.  Intent. —  The  criminal  intent  is  essential.^  Usaallj 
violations  of  such  laws  are  punishable  only  as  they  involve  a 
corrupt  intent,  and  an  honest  belief  that  the  act  is  lawful, 
though  due  to  a  mistake  of  fact,  for  instance,  as  to  whether 
the  voter  is  a  minor,  will  prevent  illegal  voting  being  punish- 
able.' So  under  a  charge  of  voting  twice  it  may  be  shown 
that  the  accused  was  so  intoxicated  that  he  had  no  knowledge 
of  what  he  was  doing.*  But  the  fact  of  a  previous  conviction 
of  a  felony  constituting  a  disqualification  must  be  presumed  to 
be  known  to  the  person  disqualified,  and  he  cannot  claim  to 
have  acted  under  a  mistake  of  fact  in  illegally  voting.^  'Nov 
will  it  be  any  defense  that  accused  took  legal  advice  as  to  his 
right  to  vote  when  that  right  depends  simply  upon  a  fact;* 
and  the  fact  of  having  taken  the  advice  of  others  not  learned 
in  the  law  will  constitute  no  defense  whatever.*  But  if  the 
facts  as  to  qualification  are  submitted  to  the  judges  of  election 
and  the  voter  is  allowed  to  cast  his  ballot,  he  cannot  be  con- 
victed for  doing  so  although  not  entitled  to  vote.^  In  gen- 
eral, a  mistake  of  law,*  such  as  the  belief  on  the  part  of  a 
woman  that  under  the  constitution  of  the  United  States  she 
is  entitled  to  vote,  will  not  constitute  a  defense.*  And  indeed, 
the  criminal  intent  may  be  presumed  in  some  cases  from  the 
nature  of  the  act  where  it  is  a  plain  violation  of  the  law.**  An 
election  officer  who  acts  bona  Jlde^  though  in  a  mistaken  exer- 
cise of  his  judgment,  is  not  punishable.** 

§  950.  Indictment. —  Sometimes  it  is  said  that  an  indict- 
ment in  the  language  of  the  statute  is  sufficient,  but  it  may  be 
necessary  to  allege  the  particular  circumstances  in  order  to 
advise  defendant  of  the  charge  against  him.*^  To  charge  simply 

1  a  V.  Tuibell,  26  Ind.  264:  Austin  »  Oandy  v.  a»  83  Ala.  61. 

V.  a,  71  Ga.  595;  U.  a  v.  Wright,  16  «a  v.  Sheeley,  15  la.  404;  a  v. 

Fed.   R.    112b    Intent    is    essential  Hart,  6  Jones,  889;  a  v.  Bojett,  10 

though  not  made  so  by  the  statute:  Ired.  836. 

a  V.  Shaw,  7  Met  62.    The  neces-  ^a  v.  Pearson,  97  N.  C.  484 

sity  of  intent  appears  also  with  ref-  ^a  v.  Macomber,  7  R.  L  849;  Mo- 

erence  to  specific  forms  of  violation  Guire  v.  a,  7  Humph.  64 

in  the  preceding   sections  of   this  *IJ.  S.  v.  Anthony,  11  Blatch.  200. 

chapter.  lo  a  v.  Bush,  45  Kan.  18a 

^Gordon  v.  a,  52  Ala.  808;  Carter  "  Byrne  v.  a,  12  Wia  519. 

V.  a,  65  Ala.  181.  "  P.  v.  Neil,  91  CaL  465;  U.  a  v. 

«P.  T.  Harris,  29  Cal  67a  Hirschfield,  13  Blatch.  380;  U.  a  v. 

« Thompson  v.  a,  26  Tex.  Ap.  94;  Wardell,  49  Fed.  R  914 

Gandy  t.  a,  86  Ala.  20. 
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frai]dulent  voting  is  not  safficient.^  As  a  general  proposition, 
therefore,  it  may  be  stated  that  the  facts  should  be  alleged,' 
and  for  failure  to  do  so  the  indictment  is  vulnerable  to  demur- 
rer;' but  in  various  cases  indictments  which  state  little  more 
than  the  general  charge  in  the  language  of  the  statute  have 
been  upheld.*  In  charging  bribery  of  an  elector  the  indict- 
ment should  state  that  an  election  of  the  qualified  voters  of  a 
particular  ward  or  precinct,  describing  it,  was  held  to  select 
certain  named  officers,  and  that  the  accused  attempted  to  in- 
fluence a  certain  named  and  qualified  voter  in  such  ward  or 
precinct  to  give  his  vote  thereat  by  offering  and  paying  him  a 
certain  sum  of  money  or  other  valuable  consideration,  as  the 
case  may  be.'  In  other  cases  the  election  should  be  named,' 
and  the  purpose  for  which  it  was  held;  ^  but  it  is  not  necessary 

1  P.  V.  McKenna,  81  CaL  168.  spiracy  to  prevent  voting  it  is  not 

s  Randolph  v.  C,  6  Serg.  &  R  808;  necessary  to  set  out  the  particular 

G.  V.  Clark,  6  Orat  675;  U.  S.  v.  Ho-  acts  showing  the  conspiracy:  U.  S. 

Cabe,  68  Fed.  R  657;  U.  S.  v.  Brown,  v.  Goldman,  8  Woods,  187. 
68  Fed.  R  558;  U.  8.  v.  Wardell,  49       »a  v.  Jackson,  78  Me.  91;   a  v. 

Fed.  R  914;  &  v.  Moore.  27  N.  J.  105;  Selby,  87  Ky.  694;  P.  v.  Purley,  2  CaL 

P.  V.  Standish,  6  Park.  Cr.  Ill;  &  v.  564;  Old  v.  G,  18  Grat  915;  NeweU 

Tweed,  27  N.  J.  Ill;  Gallagher  v.  a,  v.  C,  2  Wash.  (Va.)  88;  a  v.  McCrys- 

10  Tex.  Ap.  469;  Pearce  v.  a,  1  Sneed,  tal,  43  La.  An.  907.    The  f oUowing 

63;  Quinn  v.  a,  85  Ind.  485.    Contra^  indictment    was    held    sufficient: 

a  V.  Douglass,  7  la.  413;  C.  v.  Shaw,  "That  said  A,  B.,  on  ,  in  the 

7  Met  62;  S.  v.  Marshall,  45  N.  H.  county  aforesaid,  bribed  C.  D.  to  vote 
281;  U.  a  V.  Quinn,  18  Blatch.  4a  at  the  August  election,  1859,  with 
«  a  V.  Bruce,  5  Greg.  68.  money  and  property  of  value  of  five 
4  Thus,  it  has  been  held  sufficient  dollars,  and  for  said  bribe  he  did  vote 
to  charge  a  judge  with  altering  a  for  J.  B.  for  governor  of  Kentucky, 
ballot:  C.  v.  McGurty,  145  Mass.  257;  A.  A.  for  lieutenant  governor  of 
or  to  charge  that  defendant  was  a  Kentucky,  T.  P.  for  auditor  of  Ken- 
minor  and  voted:  Gordon  v.  a,  52  tucky,  and  L.  M.  for  congress: "  C. 
Ala.  808.  And  see  S.  v.  Welch,  21  v.  Stephenson,  3  Met  (Ky.)  226.  An 
Minn.  22.  But  it  is  not  enough  to  indictment  charging  generally  that 
charge  defendant  with  being  an  defendant  hindered  a  certain  person 
alien  and  having  voted:  U.  a  v.  from  voting,  without  setting  forth 
Hirschfield,  13  Blatch.  330;  nor  to  the  acts  and  method,  is  too  indefinite: 
charge  the  preventing  of  another  U.  a  v.  Belvin,  46  Fed.  R  881. 
from  voting  without  setting  out  the  ^Lane  v.  a,  39  Ohio  St  812;  IT.  & 
facts:  a  V.  Hardy,  47  N.  H.  53a  In  v.  Cahill,  8  McCrary,  200;  U.  a  v. 
charging  defendant  with  advising  Seaman,  23  Fed.  R  882. 
fraudulent  registration  it  is  not  neo-  ?  Tipton  v.  a,  27  Ind.  492;  Bellair 
essary  to  set  out  the  particular  v.  a,  6  Blackf.  104;  Carter  v.  a,  Mr 
words  of  advice  used:  U.  a  v.  Brown,  Ala.  18L 
68  Fed.  R  658.  So  in  charging  a  con- 
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to  go  into  great  particularity  in  this  respect,  and  it  is  sufficient 
to  charge  that  the  election  was  duly  holden,^  mentioning  the 
candidates,'  the  specific  authority  for  the  election,^  and  that 
the  officers  were  the  proper  and  legal  ones.^  The  place  of  hold- 
ing the  election  should  be  charged.*  In  charging  false  swear- 
ing in  connection  with  an  election  it  must  appear  that  the  act 
was  done  where  an* oath  was  required  by  law,*  and  to  a  person 
authorized  to  take  a  statement  under  oath.^  But  it  has  been 
held  that  a  charge  of  false  swearing  as  to  elections  cannot  be 
sustained  where  there  is  no  charge  of  having  illegally  voted.' 
The  allegation  of  intent  is  an  essential  one,*  but  this  is  prop- 
erly charged  by  the  statement  that  the  act  was  done  wilfully  *• 
or  illegally."  In  charging  a  person  with  voting  in  the  name  of 
another  it  is  necessary  to  allege  that  he  knowingly  so  voted.^' 
Several  acts  which  are  made  by  the  indictment  to  constitute 
the  offense  may  be  charged  jointly  in  one  count."  Officers 
who  have  distinct  and  several  duties  to  perform  cannot  be 
jointly  indicted." 

§  951,  Eyidence. —  The  burden  of  proof  to  show  the  viola- 
tion of  the  law  is,  of  course,  on  the  prosecution ;  but  presump- 
tions may  arise  from  the  evidence  which  the  defendant  must 
overcome;  for  instance,  where  it  is  shown  that  defendant  was 

la  V.  Marshall,  45  N.  H.  281;  a  v.  U.  a  v.  Doherty,  25  Fed.  R  28;  U.  a 

Boyington,  66  Me.  512^    But  it  is  not  v.  Johnson,  2  Sawy.  482. 

enough  to  state  that  it  was  a  certain  *  Dennis  v.  a,  17  Fla.  889. 

corporation  election  at  a  place  and  ^  U.  a  v.  Jacques,  55  Fed.  R.  53. 

date  stated:  Lane  v.  a,  89  Ohio  St  "Humphreys  v.  a,  17  Fla.  881. 

812.  »  U.  a  V.  Taylor,  57  Fed.  R.  891;  C. 

sa  V.  Bailey,  21  Me.  62;  Gallagher  ▼.  Shaw,  7  Met  5a    And  see  a  v. 

▼.  a,  10  Tex.  Ap.  469;  a  v.  Minniok,  Bush,  45  Kan.  188.    And  see  supra, 

15  la.  128;  Wilson  ▼.  S.,  52  Ala.  299.  g  949. 

•Gallagher  v.  a,  10  Tex.  Ap.  469.  "  xj.  S.  v.  Dwyer,  56  Fed.  R  464;  or 

^a  ▼.  Douglass,  7  la.  418.    Where  wilfully  and  unlawfully:  a  v.  Moore, 

certain  persons  were  alleged  to  have  27  N.  J.  105. 

been  officers  it  is  sufficient  to  charge  ^^  a  v.  Hay  north,  8  Sneed,  64 

that  they  were  legal  officers:  a  v.  ^>U.  a  v.  Watkinds,  6  Fed.  R.  152. 

Randies,  7  Humph.  9.    Where  ille-  i*  Connors  v.  U.  a,  158  IT.  a  408. 

gality  is  charged  as  to  one  officer  it  Placing  a  number  of  forged  names 

is  not  necessary  to  make  allegations  on  the  registration  list  at  the  same 

as  to  the  acts  of  the  other  officers:  time  and  place  constitutes  but  one 

C  ▼.  Gray,  2  Duv.  87a  oflFense:  U.  a  v.  Eagan,  80  Fed.  R. 

»IJ.  a  Y.  McCab«>.  58  Fed.  R.  557;  49a 

U.  a  V.  Brown,  58  Fed.  R  558;  a  v.  mU.  a  y.  DaYis,  88  Fed.  R  62t 
Fitzpatrick,  4  R  L  269.     And  see 
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a  resident  of  another  state  until  within  a  recent  period.^  In 
proving  the  fact  of  registration  or  voting,  the  records  of  the 
proceedings  at  the  registration  office  or  at  the  polls  are  the 
best  evidence.'  Under  an  indictment  for  altering  a  ballot, 
the  ballot  cast,  which  has  been  preserved  under  order  of  court, 
is  the  best  evidence ;  ^  but  where  the  statute  directs  the  officer 
to  preserve  the  ballots  in  packages  unopened  for  a  certain 
time  and  then  destroy  them,  if  there  is  no  contest,  the  court 
has  no  authority  in  a  criminal  prosecution  to  compel  the  pro- 
duction of  such  ballots,  and  in  such  a  case  secondary  evidence 
is  admissible; «  and,  of  course,  where  the  baUots  have  been  de- 
stroyed pursuant  to  law,  secondary  evidence  is  admissible.*  A 
statute  which  requires  one  offender  against  the  election  laws 
to  testify  against  another,  protecting  him,  however,  against 
self -crimination  by  a  provision  that  such  testimony  shall  not  be 
used  in  any  prosecution  against  him,  and  that  such  witness 
shall  not  thereafter  be  liable  to  prosecution  or  punishment  for 
the  offense  with  reference  to  which  he  testifies,  is  constitutional.* 
One  who,  in  a  prosecution  for  improperly  writing  names  on  the 
registration  book,  testifies  in  his  own  behalf  that  he  did  not 
write  them,  may,  on  cross-examination,  be  compelled  to  write 
the  same  names  on  a  paper  in  the  presence  of  the  jury,  this 
being  a  legitimate  cross-examination  and  not  a  violation  of  the 
privilege  of  the  witness  not  to  furnish  evidence  against  himself, 
such  privilege  having  been  waived  by  testifying.^  Questions 
of  evidence  relating  to  particular  offenses  have  been  considered 
in  preceding  sections. 

la  V.  Bradford,  9  Met  268;  or  voted:  Wilson  y.  8.,  53  Ala.  299;  but 

where  It  appears  that  defendant  is  the  list  must  be  properly  authenti- 

unknown  where  he  voted  and  his  cated:  Hunter  v.  S.,  55  A1&  76L 

family  resides  elsewhere:  Ibid.;  but  'C.  v.  Ryan,  157  Mass.  40a 

if  it  is  charged  that  due  and  diligent  *  Ez  parte  Brown,  97  CaL  88. 

inquiry  has  been  made  for  the  de-  ^  G.  v.  Ryan,  157  Masa  408. 

fendant  without  his  being  found  in  >  Ex  parte  Cohen,  104  Cal.  62i,  And 

the  ward  or  precinct>  that  fact  does  see  on  the  question  whether  such  a 

not  in  itself  show  the  commission  of  provision  is  a  sufficient  protection 

an  offense  in  his  having  voted  there:  of  the  constitutional  right  not  to  be 

Southworth  v.  U.  S.,  19  Court  of  CL  a  witness  against  one's  self,  Brown 

278*  V.  Walker,  161  U.  a  591. 

sa  y.  Bailey,  21  Me.  6a    A  poll-  ^U.  a  v.  Mullaney,  82  Fed.  B.  87a 
list  is  the   best   evidence   of  who 
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CHAPTER  41. 

CONSPIRACY;  UNLAWFUL  COMBINATION. ' 
L  What  Constitutes   thb   Of-  |  II  Procedxtrib. 

FKNSBL  I  in.  EvmSNGB. 

I.  "What  Constttutus  the  Offbnsb. 

§  962.  General  natnre. —  The  law  regards  the  aot  of  nnlaw- 
fal  combination  and  oonfederacy  as  dangerous  to  the  publio 
peace  and  welfare,  and  makes  such  combination  and  confed- 
eracy punishable  criminally  as  a  wrong  distinct  from  that  which 
was  sought  to  be  accomplished.^  The  punishment  for  the  con- 
spiracy may  be  more  severe  than  that  provided  for  the  commis- 
sion  of  the  wrong  intended.^ 

§  963.  Definitions. — According  to  the  usaal  definition,  which 
is  satisfactory  as  far  as  a  definition  can  go,  a  conspiracy  is  a 
combination  of  two  or  more  persons  by  concerted  action  to  ac- 
complish a  criminal  or  unlawful  purpose,  or  some  purpose  not 
in  itself  criminal  by  criminal  or  unlawful  means.'  The  English 
cases  have  been  summarized  as  indicating  three  divisions  of  the 
crime;  first,  where  the  thing  to  be  attained  is  in  itself  a  crime; 
second,  where  the  object  is  lawful,  but  the  means  to  be  resorted 
to  are  unlawful;  third,  where  the  object  is  to  do  an  injury  to  a 
third  party  of  such  nature  that,  if  infiicted  by  one  person,  it 

lU.  a  y.  Cassidy,  67  Fed.  R.  698.  HI.  1;  Alderman  v.  P.,  4  Mich.  414; 

»Clune  V.  U.  a,  159  U.  Q,  590.  &  v.  Burnham,  16  N.  H.  396;  a  v. 

«Pettibone  v.  U.  a,  148  U.  a  197;  Potter,  28  la.  554;  a  v.  Stevens,  80 

U.  a  V.  Cassidy,  67  Fed.  R  698;  a  v.  la.  391;  a  v.  Jones,  13  la.  269;  Wil- 

Rowley,  12  Conn.  101;  a  V.May  berry,  son  v.  C,  96  Pa.  St  56;  a  v.  Bu- 

48  Me.  218:  C.  v.  Hunt,  4  Met  111;  chanan,  5  Har.  &  J.   817;  Rex   v. 

Smith  V.  P.,  25  lU.  17;  Spies  v.  P.,  122  Seward,  1  Ad.  &  EL  706. 
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would  be  a  civil  wrong  only  and  not  a  crime.^  Bat  this  classi- 
fication will  not  cover  all  cases,  and  it  will  be  necessary  to  dis- 
cuss the  elements  of  the  crime  more  specifically. 

§  954.  Purpose  or  means  as  criminal  or  nnlawfni. —  The 
early  common-law  definitions,  as  well  as  the  provisions  of  the 
earliest  English  statute  on  the  subject,  were  very  restricted  in 
their  scope  and  indicate  that  the  combinations  aimed  at  were 
mainly  those  involving  the  malicious  procuring  of  a  false  in- 
dictment against  an  innocent  man.'  A  few  of  the  early  de- 
cisions in  this  country  restricted  the  offense  to  cases  where  the 
purpose  to  be  accomplished  or  the  means  employed  involved  a 
crime.'  But  as  will  be  seen  in  succeeding  paragraphs,  the  cases 
now  uniformly  recognize  as  criminal  many  combinations  hav- 
ing a  purpose,  or  invohing  the  use  of  means,  not  criminal  but 
wrongful.*  How  far  the  courts  shall  go  in  thus  making  pun- 
ishable combinations  to  do  acts  which  are  merely  unlawful  and 
not  criminal  has  been  a  question  of  much  discussion,  but  the 
scope  of  the  crime  has  been  enlarged  from  time  to  time,  and 
just  what  win  constitute  a  punishable  conspiracy  must  be  de- 
termined by  the  precedents  in  particular  classes  of  cases.*  It 
seems,  however,  that  the  crime  has  not  been  extended  to  cover 
combinations  to  do  any  possible  wrong;  for  instance,  a  con- 
spiracy to  commit  a  mere  civil  trespass  is  not  criminaL*  And 
of  course  a  combination  to  do  an  act  not  wrongful  in  itself,  or 
in  the  means  to  be  used,  and  not  injurious  to  the  public,  is  not 
oriminal;  for  instance,  a  combination  to  assist  a  father  to  se* 
enre  the  custody  of  his  child.^ 

§955.  Common-law  conspiracy. —  Although  both  in  Eng- 
land and  in  this  country  there  are  statutes  defining  conspiracies 
in  general,  and  also  making  particular  forms  of  combinations 

1  Reg.  V.  PameU  (Na  8),  14  Cox,  Mawbey,  6  Term  E.  619;    Reg.   v. 

60a  Best,  2  Ld.  Raym.  1167;  Rex  y.  Kin- 

Sd  Inst.   143;  4  BL  Com.  186;  83  nersley,  1  Strange,  193;  Rex  ▼.  Tim- 
Ed  w.  I,  Stat  2.  berly,  1  Sid.  68;  1  Hawk.  P.  C,  cb. 

»a  V.  Rickey,  9  N.  J.  298;  P.  v.  72,  §2. 

Richards,  1  Mich.  216;  Alderman  v.  ^8  Chit  Cr.  Law,  1199;  Archbold, 

P.,  4  Mich.  414;  Lambert  v.   P.,  9  Cnm.  Plead.  617;  P.  v.  Richard8»  1 

Cowan,  57a  Mich.  216. 

«a  V.  Rowley,  12  Conn.  101;  Smith  ^a  v.  Straw,  43  N.  H.  898;  a  v. 

y.  P.,  25  III  17;  a  ▼.  Buchanan,  5  Clary,  64  Me.  869. 

Har.  &  J.  817;  C.  v.  Hunt,  4  Met  111;  ?  C.  y.  Myers,  146  Pa.  St  24 
a  y.  Burnham,  15  N.  H.  896;  Rex  y. 
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oriminal  as  conspiracies,  yet  these  statutes  are  deemed  not  to 
abrogate  the  common  law  as  to  conspiracies  unless  plainly  so 
intended,  and  common-law  conspiracies  are  therefore,  as  a  rule, 
still  punishable  in  the  various  states.^  For  instance,  the  stat- 
ntes  of  the  United  States  on  the  subject  do  not  create  any  new 
offense  but  merely  recognize  the  crime  as  known  at  the  com- 
mon law.' 

§  9&6.  Conspiracies  to  commit  a  crime. —  As  to  a  confed- 
eration for  the  purpose  of  committing  a  crime  there  is  no  doubt 
about  the  criminality  at  common  law.'  It  matters  not  whether 
the  offense  is  one  created  by  statute  or  existing  at  the  common 
law.^  And  conspiracies  to  conmiit  two  or  more  crimes  may 
be  treated  as  one  conspiracy.*  But  a  conspiracy  to  do  a  law- 
ful act  for  the  purpose  of  enabling  one  of  the  conspirators  to 
commit  a  crime  is  not  criminal  unless  it  appears  that  it  was  for 
the  purpose  of  aiding  and  abetting  in  the  commission  of  such 
crime.*  By  federal  statute  it  is  expressly  made  criminal  to  con- 
i^ire  to  commit  any  offense  against  the  United  States.^ 

§  957.  To  charge  with  crime. —  It  is  criminal  to  conspire 
to  charge  another  with  a  crime,  even  though  it  does  not  ap- 
pear that  the  purpose  was  to  procure  legal  process  to  be  is- 
sued;'  and  it  is  also  immaterial  in  such  case  whether  the  object 

i&  ▼.  Norton,  28  N.  J.  88;  Q  v.  mitting  a  felony,  the  perversion  of 

Bvnt,  4  Met.  Ill;  SL  v.  Bumham«  15  the  course  of  justice  not  being  a  fel- 

N.  H.  896;  a  ▼.  PuUe,  12  Minn.  164;  ony:  a  v.  McKinstry,  50  Ind.  465. 

Wilson  ▼.  C.  96  Pa.  St  5a  *  Hazen  y.  C,  28  Pa.  St  855;  Reg. 

s  U.  S.  V.  McCord,  72  Fed.  R.  159.  v.  Bunn,  12  Cox,  316;  Reg.  y.  Thomp- 

•  Hazen   v.    C,   23   Pa.    St    855;  son,  16  Q.  R  832. 

Twitchell  v.  C,  9  Pa.  St  211;  C.  v.  »Ochs  v.  P.,  25  HL  Ap.  879;  8.  y. 

Myers,  146  Pa.  St  24;  C.  v.  Kings-  Sterling,  34  la.  44& 

bury,  5  Mass.  106;  S.  v.  Buchanan,  5  •  C.  v.  Barues,  132  Mass.  242. 

Har.  &  J.  817;  P.  v.  Mather,  4  Wend.  7  r.  a,  §  5440;  U.  a  v.  Wootten,  29 

229;  a   V.  Shooter,  8  Rich,  72.    So  Fed.  R.  702;  U.  a  v.  Thompson,  29 

held  in  case  of  robbery:  P.  v.  Rich-  Fed.  R  86;  U.  a  v.  Stevens,  44  Fed. 

ards,67Cal.412;  and  larceny:  Brow-  R  132;  U.  a  v.  Newton,  48  Fed.  R 

der  V.  a.  103  Ala.  164;  and  assault  218;  U.  a  v.  Cassidy,  67  Fed.  R  698; 

and  battery:  C.  v.  Putnam,  29  Pa.  Pettibone  v.  U.  a,  148  U.  a  197; 

St  29(5;  and  assault  with  intent  to  U.  a  v.  Wilson,  60  Fed.  R  890;  U.  a 

inflict  great  bodily  injury:  a  ▼.  Or-  v.  Van  Leuven,  62  Fed.  R  62.    And 

miston,  66  la.  143.   But  a  conspiracy  it  is  immaterial  that  the  defendants 

to  pervert  the  due  course  of  justice  have  never  been  indicted  for  the  of- 

by  means  of  perjury  committed  by  fense  itself:  U.  a  y.  De  Grieff,  16 

each  of  the  conspirators  is  not  a  Blatch.  20. 

.  combination  for  the  purpose  of  com-  ^  C.  y.  Tibbetta^  2  Maas.  686L 
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be  to  pervert  justice  or  to  obtain  money  or  property  by  means 
of  a  criminal  charge,  whether  false  or  true.^ 

§  958.  To  slander. —  It  is  likewise  criminal  to  conspire  to 
cause  another  to  be  suspected  of  a  crime,  and  to  this  extent, 
at  least,  it  is  criminal  to  conspire  to  slander  another.'  But  to 
conspire  to  injure  the  character  of  a  married  woman  by  pro- 
curing a  decree  of  divorce  against  her  on  the  ground  of  adul- 
tery is  not  criminal  where  no  unlawful  means  are  used  and 
the  only  wrong  involved  is  a  false  representation  to  her  for 
the  purpose  of  procuring  her  acceptance  of  notice  that  the  di- 
vorce is  sought  on  other  grounds,  she  not  being  able  to  read.' 
It  was  held  criminal,  however,  to  falsely  make  it  appear  that  a 
person  was  married,  so  as  to  prevent  him  from  contracting 
another  marriage.^ 

§  959.  To  sednee  female  or  entice  to  prostitntion. — Perti- 
nent examples  of  cases  where  the  conspiracy  will  be  criminal 
though  the  purpose  is  only  unlawful  and  not  criminal  are  fur- 
nished by  conspiracies  to  seduce  a  female,  which  are  uniformly 
held  punishable,  although  seduction  may  not  be  criminal  by 
the  state  statute.*  So  it  is  criminal  to  conspire  to  solicit,  per- 
suade or  procure  a  female  (at  least  if  a  minor)  to  become  a 
prostitute.*  And  it  is  even  held  criminal  to  conspire  to  entice 
away  or  assist  an  infant  daughter  to  escape  from  her  parents 
with  a  view  to  a  marriage  against  the  parents'  will.^  But  an 
agreement  to  commit  adultery  or  fornication  or  any  like  offense 
entered  into  between  the  parties  contemplating  the  commission 
of  such  offense  is  not  criminal  conspiracy,  for  if  it  were  so  in 

1  Johnson  t.  a,  26  N.  J.  818;  P.  v.  •Smith  y.  P.,  25  IlL  17;  Anderson 

Richards,  1  Mich.  216;  Reg.  v.  Best,  v.  C,  6  Rand.  637;  Rex  v.  Grey,  1 

1  Salk.  174;  Rex  v.  Spragg,  2  Burr.  East,  P.  C.  460.  It  is  a  misdemeanor 
993.  So  where  persons  conspired  to  to  conspire  by  fraudulent  represent- 
induce  another  to  violate  the  law  in  tations  to  procure  a  young  girl  to 
order  that  they  might  make  profit  have  illicit  carnal  connection  with 
out  of  his  fears  of  prosecution,  held,  a  man:  Reg.  v.  Hears,  2  Den.  79. 
that  the  conspiracy  was  criminal  *Reg.  v.  Hears,  2  Den.  79;  Reg.  v. 
regardless  of  whether  the  act  of  de-  Howell,  4  F.  &  F.  160;  Rex  v.  De  la 
fendants  was  in  itself  illegal:  P,  v.  Val,  8  Burr.  1484  So  it  is  criminal 
Saunders,  25  Hich.  119.  to    conspire   to   accomplish   illicit 

>S.  V.  Hickling,  41  N.  J.  208;  S.  v.    carnal  connection  with  a  female  by 
Rowley,  12  Conn.  101;  Reg.  v.  Best»    means  of  a  sham  marriage:  S.  v. 

2  Ld.  Raym.  1167.  Murphy,  6  Ala.  765. 

*  S.  V.  Stevens,  30  la.  391.  ?  Mifflin  v.  C,  6  Watts  &  a  461. 

«  C.  v.  Waterman,  122  Hass.  43. 
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such  cases  there  would  be  involved  in  the  same  act  the  two 
offenses  of  the  conspiracy  and  the  act  itself.^ 

§  %0.  To  defraud  private  persons. —  Where  the  conspiracy 
is  to  defraud  by  means  of  false  pretenses  such  as  constitute  a 
crime,  it  is  of  course  criminal.*  But  whether  it  is  a  conspiracy 
to  combine  in  order  to  defraud  another  of  his  money  by  means 
which  are  wrongful  but  not  criminal  is  a  question  on  which 
the  authorities  differ,  the  difference  depending  upon  the  con- 
flict of  views  already  discussed  in  a  preceding  section,  as  to 
whether  intent  to  do  a  wrongful  act  not  criminal  may  be  a 
conspiracy.  The  weight  of  authority,  however,  is  to  the  ef- 
fect that  such  a  conspiracy  may  be  criminal.'  So  a  conspiracy 
by  one  partner  with  others  to  cheat  and  defraud  a  copartner 
is  criminal ;  ^  so  is  a  conspiracy  between  bidders  at  an  auction 
either  to  keep  down  or  to  raise  the  price  at  which  the  prop- 
erty shall  be  sold.'  But  there  must  be  some  illegal  means 
agreed  upon  tending  to  the  accomplishment  of  the  object.* 
Under  a  statute  providing  for  the  offense  of  a  conspiracy  to 
injure  the  person,  character,  business  or  property  of  another, 
the  injury  contemplated  is  one  against  the  property  itself  and 
not  merely  a  deprivation  of  the  property.' 

§  %1.  To  deprive  of  a  right.—  By  federal  statute  it  is  made 
criminal  to  conspire  to  injure,  oppress,  threaten  or  intimidate 
any  citizen  in  the  free  exercise  of  any  right  or  privilege  secured 
by  the  constitution  and  laws  of  the  United  States.*    And  this 

1  Shannon  V.  a,  14  Fft.  St  220.  Reg.  ▼.  Orman,  14  Ck>x,  C.  C.  881; 

8  P.  v.  Clark,  10  Mich.  310;  a  ▼.  Reg.  v.  Tay lor  (Nal).  15  Cox, 265;  Reg. 

Roberts,  84  Me.  820;  &  v.  Mayberry,  ▼.  Taylor  (Na  2),  15  Cox,  268.  Contra, 

48  Me.  218;  C.  v.  Eastman,  1  Cosh,  a  v.  Rickey,  9  N.  J.  298;  Alderman 

189;    a  y.  Meserve,  154  Mass.   64;  v.  P.,  4  Mich.  414. 

Thomas  v.  P.,  118  UL  531;  Ochs  v.  <a  t.  Cole,  89  N.  J.  824;  Reg.  ▼. 

P.,  124  lU.  899;  Johnson  v.  P.,  22  111.  Warburton,  L.  R  1  a  a  274. 

814;  Musgrave  v.  a,  133  Ind.  297.  «Levi  y.  Levi,  6  Q  &  P.  239;  Reg. 

<a  y.  Buchanan,  5  Har.  &  J.  817;  y.  Lewis,  11  Cox,  484. 

C.  y.  Ward,  1  Mass.  473;  TwitcheU  y.  «C.  y.  Prius,   9  Gray,  127;  a  y. 

a,  9  Pa.  St.  211 ;  Ell£ey  y.  a,  57  Miss.  Parker,  48  N.  H.  8a 

827;  a  y.  Younger,  1  Dey.  857;  Rex  'S.  y.  Hewett,  31  Me.  896;  a  y. 

y.  Hollingberry,  4  B.  &  C  329;  Reg.  Clary,  64  Me.  369. 

y.  Kenrick,  5  Q.  B.  49;  Rex  y.  Robin-  ^r.  S.,  §  5508;  U.  a  y.  Lancaster, 

son,  2  East,  P.  C.  1010;  Rex  y.  Rispal,  44  Fed.  R  896;  U.  a  y.  Mitchell,  1 

1  W.  BL  868;  Rex  y.  Mackarty,  2  Ld.  Hughes,  439;  U.  a  y.  Butler,  1  Hughes, 

Raym.  1179;  Reg.  y.  Carlisle,  Deara  457.    It  must  appear  that  the  right 

887;  Reg.  y.  Whitehouse,  6  Cox,  88;  is  one  derived  from  the  laws  of  the 
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statute  has  been  held  applicable  to  a  conspiracy  to  deprive  a 
settler  on  public  lands  of  a  residence  thereon  such  would  en* 
title  him  to  acquire  the  same;  ^  or  to  deprive  a  prisoner  in  the 
custody  of  the  United  States  marshal  of  his  privileges  under 
the  constitution  and  laws;'  or  to  secure  the  violation  of  an 
injunction  procured  by  a  party  in  the  federal  court  ;•  or  to 
hinder  an  officer  who  is  a  citizen  of  the  United  States  in  the 
discharge  of  his  duty.^  The  federal  statute  also  provides  that 
any  felony  or  misdemeanor  committed  in  the  violation  of  the 
section  just  referred  to  shall  be  punished.*  .  And  under  this  pro- 
vision the  crime  of  murdering  a  revenue  ofBoer  in  a  conspiracy 
to  prevent  his  discharging  his  duties,*  or  the  agent  of  a  party 
who  has  secured  an  injunction  in  enforcing  the  same,  is  pun- 
ishable.^ But  the  federal  statutes  do  not  apply  to  acts  com- 
mitted within  a  state  not  relating  to  the  operation  of  the 
federal  government.* 

§  963.  To  iiijnre  the  public. —  A  conspiracy  to  cheat  and 
defraud  the  public  or  a  large  body  of  persons,  as,  for  instance, 
a  municipal  corporation,  is  a  crime  jp^r  «e,  although  the  purpose 
is  not  a  criminal  one  nor  the  means  to  be  employed  unlawful.* 
And  under  this  doctrine  it  has  been  held  criminal  to  conspire 
to  cause  a  false  public  record  of  a  marriage  to  be  made;  '*  or  to 
influence  by  unlawful  means  the  action  of  a  school  trustee  in 
the  appointment  of  a  teacher; "  or  to  unlawfully  take  from  an 

United  States  and  not  from  state  an-  statate:  U.  S.  v.  Pfttriok;  68  Fed.  R 

thority:  IT.  &  v.  Cruikshank,  92  IT.  a  36a 

549L    The  statute  has  no  application  *  B.  8.,  §  6608. 

to  aliens:  Baldwin  v.  Franks,  120  <IJ.  a  t.  Patrick,  64  Fed.  B.  888; 

U.  a  878.  IT.  a  ▼.  Logan,  46  Fed.  B.  87a 

in.  a  y.  Waddell,  18  Fed.  R.  221-  ^U.  a  y.  Lancaster, 44  Fed.  B.  896. 

<n.  a  ▼.  Logan,  46  Fed.  B.  872;  » Baldwin  y.  Franks,  120  IT.  a  87a 
a  a,  Logan  y.  U.  a,  144  U.  a  28SL  So  The  proYidon  as  to  preyentipg  wit- 
it  is  criminal  to  conspire  to  oppress  nesses  from  attending  court  does  not 
or  intimidate  or  injure  any  priYate  apply  to  witnesses  called  to  testify 
citizen  for  informing  a  marshal  of  before  a  commissioner:  Todd  y.  17.  a, 
the  Yiolation  of  internal  reYenue  168  U.  a  278. 
laws:  In  re  Qoarles,  168  U.  a  632.  »a  y.  Toung,  87  N.  J.  184;  a  y.  Gar- 

SU.  a  Y.  Lancaster,  44  Fed.  R.886.  doza,  11  a  C.  106;  a  y.  Tranmiell,  2 

«U.  a  Y.  Patrick,  64  Fed.  B.  838.  Ired.  870;  a  y.  Carlisle,  Bright  86; 

But  it  must  appear  that  the  officer  Bex  y.  Starling,  1  Sid.  174;  Bex  y. 

against  whom  the  conspiracy  was  Norris,  2  Keny.  800. 

directed  was  a  citizen,  so  as  to  bring  ^^  G.  y.  Waterman,  122  Mass.  4a 

the  case  within  the  language  "of  the  ii  Shiroliff  y.  a,  98  Ind.  8691 
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officer  goods  levied  on;^  or  to  put  in  circulation  forged  notes 
purporting  to  be  the  genuine  notes  of  a  bank  of  another  state ; ' 
or  to  bring  about  a  change  in  the  form  of  government  by  the 
use  of  force  if  necessary; '  or  to  defraud  an  incorporated  bank, 
such  bank  being  deemed  a  public  institution ;  *  or  to  unlawfully 
obtain  money  from  a  county,  it  being  immaterial  in  such  cases 
that  the  falsity  of  the  claim  against  the  county  was  known  to 
the  officers.*  But  it  is  said  not  to  be  a  crime  to  conspire  to 
throw  the  burden  of  maintaining  a  pauper  upon  another  parish.^ 
It  is  criminal  to  conspire  to  obtain  money  as  a  reward  for  ap- 
pointment to  an  office  under  government.^  It  is  a  fraud  on 
the  public,  and  therefore  indictable,  to  conspire  to  issue  fabri- 
cated shares  in  a  stock  company;  *  or  to  raise  the  price  of  pub- 
lic funds  on  a  particular  day  by  false  rumors;*  or  to  induce 
the  taking  of  shares  in  a  worthless  company  by  means  of  cir- 
cnlating  a  false  prospectus ;  ^  or  to  cause  the  price  of  a  particular 
stock  to  be  falsely  quoted;  ^  or  to  fix  the  price  of  a  commodity 
for  general  sale."  It  is  made  criminal  to  conspire  to  hinder 
the  execution  of  a  law  of  the  United  States." 

§  963.  In  restraint  of  trade. —  Combinations  of  workmen 
for  the  purpose  of  controlling  employers  in  the  conduct  of  their 
business  have  two  aspects:  firsts  that  of  an  injury  to  the  indi- 
vidual employer  or  employee,  and  second,  that  of  an  injury  to 
the  public ;  but  these  two  phases  are  so  combined  in  the  cases 
that  it  is  impossible  to  make  any  clear  distinction  on  this  basis. 
The  cases  which  have  arisen  have  uniformly  involved  combina- 
tions which,  while  they  might  affect  an  individual  only  in  a 
particular  instance,  were  directed  against  persons  in  general 
coming  within  the  general  scope  of  business  or  employment 
attempted  to  be  regulated,  and  therefore  all  of  them  have  been 

la  T.  Harris,  88  la.  24a  v.  Esdaile,  1  F.  &  F.  218;  Reg.  t. 

'Clary  y.  a,  4  Pa.  St  2ia  Burch,  4  F.  &  F.  407. 

*  Spies  T.  P.,  122  IlL  1.  i^  Reg.  v.  AspinwaU,  2  Q.  R  D.  48. 
*S,  T.  Norton,  23  N.  J.  83,  OTomil-  URex  v.  Norris,  2  Keny.  80a 

ing  a  V.  Rickey,  0  N.  J.  29a  Uln  re  Grand  Jury,  26  Fed.  R.  749; 

•  Ooha  y.  P.,  124  IlL  899.  In  ro  Baldwin,  27  Fed.  R.  187.  But 
•Rex  ▼.  Seward,  1  A.  &  E.  7(HL  R  a,  §  5836,  applies  only  to  conspir- 
"^  Rex  ▼.  Polhnan,  2  Camp.  229l  acy  against  the  government  of  the 
SRez  Y.  Mott,  2  G.  &  P.  521.  United  States  and  not  merely  to  a 
*£exT.  DeBerenger,  8  Hauls  &  violation  of  its  laws:   Baldwin  ▼. 

a  6a  Franks,  120  U.  a  67a 

^*  Reg;  T.  Ghimey,  11  Cox,  414;  Regi 
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cases  affecting  the  public  in  general  An  agreement  between 
workmen  not  to  work  for  any  person  who  should  employ  jour- 
neymen or  others  not  members  of  a  particular  society  is  not 
criminal,  as  each  individual  workman  has  a  right  to  determine 
for  whom  he  shall  work,  and  if  the  object  is  only  to  build  up 
the  society  to  which  the  individuals  belong  there  is  nothing 
criminal  either  in  the  purpose  or  the  means.^  But  if  the  ob- 
ject is  by  some  form  of  oppression  other  than  the  mere  refusal 
to  work,  as  by  preventing  the  public  generally  from  dealing 
with  an  employer  who  does  not  comply  with  the  requirements 
of  the  association,  or  by  inducing  employees  who  are  already 
bound  to  render  service  to  such  employer  to  break  their  con- 
tracts, or  by  intimidation  and  threats  of  violence  to  prevent 
workmen  from  accepting  employment  from  such  employer, 
then  there  is  such  uidawf  ulness  in  the  purpose  and  the  means 
as  to  render  the  combination  criminal.'  But  even  where  the 
purposes  or  means  are  such  as  would  not  be  criminal  in  an  indi- 
vidual, yet  the  combination  may  be  criminal  as  an  interference 
with  trade.'  In  many  of  the  states  statutes  have  been  passed 
regulating  combinations  in  restraint  of  trade,  and  making  con- 
spiracies of  that  kind  criminal  even  though  they  would  not 
be  so  at  common  law.^  There  are  provisions  in  the  federal 
statutes  against  combinations  to  regulate  prices  or  create  a 
monopoly  or  trust  in  restraint  of  trade;'  and  these  provisions 
are  applicable  as  against  combinations  of  workmen  as  well  as  of 

la  y.  Hunt,  4  Met  111.  Bykerdyke,  1  H.  &  Rob.  179;  Reg.  v. 

«C.  V.  Hunt,  4  Met  111;  C.  v.  Dyer,  Hewitt,  5  Cox,  Ida 
128  Ma8&  70:  a  v.  Donaldson,  32  N.  ^S.  v.  Glidden,  65  Conn.  46;  P.  v. 
J.  151;  Charge  to  Grand  Jury,  62  Fisher,  14  Wend.  9:  P.  v.  Sheldon, 
Fed.  R.  828;  U.  a  v.  Debs,  63  Fed.  R.  139  N.  Y.  251;  a  v.  Phipps,  50  Kan. 
436;  Arthur  V.  Oakes,63Fed.  R.  310,  609;  P.  y.  Petheram,  64  Mich.  252. 
9  Am.  Cr.  R.  169,  and  note.  So  held  As  to  English  statutes  on  the  sub- 
in  cases  of  boycotting:  S.  v.  Stewart,  ject,  see  Reg.  v.  Duffield,  5  Cox,  404; 
59  Vt  278;  Crump  v.  d,  84  Va.  927;  Reg.  v.  Shepherd,  11  Cox,  825;  Reg. 
and  picketing:  Vegelahn  v.  Quntner,  v.  Bunn,  12  Cox,  316;  Reg.  v.  Bauld, 
—  Mas&  — ^.  44  N.  R  R.  1077.    It  is  13  Cox,  282. 

unlawful  for  workmen  to  combine  ^In  re  Greene,  52  Fed.  R,  104;  IT. 

and  quit  work  to  compel  their  em-  a  v.  Nelson,  52  Fed.  R.  646;  IJ.  a  y. 

ployer  to  withdraw  from  his  rela-  Greenhut,50  Fed.R.469;  In  re  Corn- 

tions  with'a  third  party  for  the  pur-  ing,  51  Fed.  R  205;  In  re  Terrell,  51 

I>ose  of  injuring  such  third  party:  Fed.  R.  213;  U.  a  v.  Patterson,  59 

U.  a  V.  Cassidy,  67  Fed.  R.  69a  Fed.  R.  280. 

»P.  V.  Fisher,  14  Wend.  9;  Rex  v. 
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capitalists.^  But  these  provisions  are  applicable  only  to  monop- 
olies in  international  and  interstate  commerce  and  not  to  a 
monopoly  in  the  manufacture  of  a  particular  commodity.' 

§  964.  To  defraad  the  go?ernment. —  The  federal  statute 
already  referred  to,'  punishing  conspiracies  to  commit  an  offense 
against  the  United  States,  also  includes  a  conspiracy  to  defraud 
the  United  States,  and  such  a  combination  is  criminal.^ 

§  965.  To  OTerthrow  the  goyernment. —  A  conspiracy  to 
bring  about  a  revolution  in  government,  by  peaceful  means  if 
possible,  but  by  force  if  necessary,  is  criminal.* 

§  %6.  Overt  act. —  The  definition  of  conspiracy  has  already 
indicated  that  the  crime  consists  in  the  unlawful  combination 
and  not  in  what  is  done  toward  carrying  out  such  combination, 
and  the  crime  is  completed  when  the  conspiracy  is  entered  into 
although  no  act  done  in  pursuance  thereof  is  committed.* 
Thus,  in  case  of  a  conspiracy  to  obtain  money  by  false  pre- 
tenses,' it  is  not  necessary  to  show  that  any  money  was  obtained 
or  that  any  one  was  defrauded.'^  A  conspiracy  to  do  an  unlaw- 
ful act  is  a  separate  and  distinct  offense  from  that  of  the  act 
itself,  and  is  to  be  governed  in  its  prosecution  by  the  provisions 

I'U.  &  ▼.  Workingmen's  Amalga-  Mich.  310;  P.  v.  Richards,  1  Mich, 

mated  Ck>uncil,  54  Fed.  R.  994;  U.  &  216;  a  v.  Pulle,  13  Minn.  164;  a  ▼. 

V.  Elliott,  64  Fed.  R.  27;  U.  a  v.  Deba,  Rickey,  9  N.  J.  293;  a  v.  Buchanan. 

64  Fed.  R.  724.  5  Har.  &  J.  317;  McDonald  v.  P.,  126 

«U.  a  V.  E.  a  Knight  Ca,  156  U.  a  DL  150;  a  v.  Savoye.  48  la.  562;  a 

1;  &  a,  60  Fed.  R  306.  v.  Ormiston,  66  la.  143;  Landring- 

SR  a,  g  5440.    See  supra,  §  956.  ham  v.  a,  49  Ind.  186;  Musgrave  v. 

<U.  a  V.  Owen,  82  Fed.  R   534;  a,  133  Ind.  297;   a  v.  Cawood,  2 

U.  a  V.  Adler,  49  Fed.  R  786;  In  re  Stew.  860;  Johnson  v.  a,  8  Tex.  Apu 

Benson,  58  Fed.   R   962;    H.  a  v.  590;  U.  a  ▼.  Lancaster,  44  Fed.  R 

Thompson,  29  Fed.  R  86.    There  is  896;  U.  S.  v.  Newton,  52  Fed.  R  275; 

a  special  provision  as  to  a  conspir-  Rex  v.  Best,  6  Mod.  185;  Rex  v.  Ed- 

acy  to  defraad  the  revenue:  U.  a  v.  wards,  8  Mod.  820;  0*Conneil  v.  Reg., 

Rindskopf,  6  Biss.  259.  11  CI  &  F.  155.    Overt  acts  may  be 

s  Spies  V.  P.,  122  III  1,  253.    United  charged  in  the  indictment^  but  they 

States  Revised  Statutes,  section  5386.  are  so  charged  by  way  of  aggrava- 

applies  to  conspiracies  to  overthrow  tion  or  to  show  the   intent  with 

the  government  and  not  merely  to  which  the  combination  was  formed, 

those  for  violating  its  laws:  Bald-  rather  than  as  an  integral  part  of  the 

win  V.  Franks,  120  U.  a  678.  crime   of    conspiracy:    See    infra, 

•C.  V.  Judd,  2  Mass.  829;  C.  v.  Tib-  §  977. 
betts,  3  Mas&  586;  a  v.  Warren,  6       ^C.  v.  Davis»  9  Mass.  415;  a  v. 

Mass.  74;  Heine  v.  a,  91  Pa.  St  145;  Bruner,  135  Ind.  419;  Colb'ns  v.  a, 

P.  V.  leather,  4  Wend.  229;  Ck>llins  v.  3  Serg.  &  R  220;  Isaacs  v.  a,  48  Misai 

a,  3  Serg.  &  R  220;  P.  v.  Clark,  10  234. 
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relating  to  oonspiraoies  and  not  those  relating  to  the  specific 
offense.^  If  the  charge  is  of  a  conspiracy  to  defraud,  no  act 
need  be  alleged ;  but  if  it  is  of  an  attempt  to  defraud,  there 
must  be  proof  of  some  act  which  constituted  an  attempt.' 
However,  in  some  states  there  are  statutes  requiring,  either  as 
to  the  offense  in  general,  or  as  to  particular  forms  of  the 
offense,  that  an  overt  act  shall  have  been  committed  in  pursu- 
ance of  the  conspiracy.'  The  federal  statute  also  requires  an 
overt  act.^  But  proof  of  a  single  overt  act  is  sufficient,  and 
several  overt  acts  will  not  constitute  more  than  one  offense 
where  they  are  done  under  a  continuous  agreement  or  combi- 
nation.' Indeed,  it  is  not  necessary  that  the  overt  act  be  the 
completed  purpose  intended  to  be  accomplished  by  the  com- 
bination,' and  it  may  be  done  outside  the  jurisdiction  of  the 
court  in  which  the  conspiracy  is  prosecuted.^ 

§%'{•  Impossibility. —  From  the  principle  stated  in  the 
preceding  section  that  the  conspiracy  is  completed  when  the 
combination  is  formed,  it  is  apparent  that  the  impossibility  of 
carrying  out  the  object  of  the  conspiracy  will  not  prevent  pun- 
ishment for  the  conspiracy  itself.'  Thus,  one  who  enters  into 
a  conspiracy  for  the  commission  of  a  crime  may  be  punished 
therefor,  although  he  himself  could  not  commit  the  crime.' 

§  968.  The  combination. —  To  constitute  conspiracy  there 
must  be  a  guilty  combination  of  two  or  more; ''  and  as  the  hus- 
band and  wife  are  deemed  but  one  person  in  regard  to  a  joint 
offense,  they  cannot  be  charged  with  conspiracy  for  a  combina- 

i(X  T.  McHale,  97  Pa.  St  897.  R  698;  U.  a  y.  MoCord,  72  Fed.  B. 

SU.  a  V.  Ulrici,  8  Dm.  682.  15a 

•Wood  V.  a, 47  N.  J.  180;  S.  v.  Nor-  »U.  a  v.  HoweU,  66  Fed.  R  21; 
ton,  28  N.  J.  88;  New  York  Penal  IT.  a  v.  Cassidy,  67  Fed.  R  69S; 
Code,  8  17t    But   even  where  an  IT.  a  v.  Debs,  65  Fed.  R  2ia 
overt  act  is  required  by  the  statute  *U.  a  v.  Wilson,  60  Fed.  R  890. 
it  is  not  necessary  to  show  a  com-  '^  Dealy  v.  U.  a,  162  IT.  a  589. 
plete  execution  of  the  conspiracy,  ^Ochs  v.  P.,  124  HL  899;  a  v.  Rip- 
but  any  act  done  in  carrying  out  ley,  81  He.  886;  a  v.  Bartlett,  80  Me. 
the  agreement  is  sufficient:    S.  v.  Itt2;  Reg.  v.  Whitchurch,  24  Q.  R  D. 
Hickling,  41  N.  J.  20a  420,  8  Am.  Cr.  R 1  and  nota 

«R  a,  §  5440;  U.  a  v.   Reichert,  *XJ.  a  v.  Stevens,  44  Fed.  R  182; 

82  Fed.  R  142;  n.  a  v.  Milner,  86  IJ.  a  v.  Martin,  4  Cliff,  lod 

Fed.  R  890;  U.  a  v.  Wootten,  29  lo Evans  v.  P.,  90  111.  884;  Muloahy 

Fed.  R  702;  U.  a  v.  Thompson,  29  v.  Reg.,  L.  R  8  H.  L.  806. 
Fed.  R  86;  U.  a  v.  Cassidy,  67  Fed. 
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tion  entered  into  between  them  only.^  There  mast  be  some- 
thing of  active  participation  more  than  mere  cognizance  of 
fraudulent  or  illegal  action  or  intention  on  the  part  of  others.^ 
And  if  the  acts  of  one  of  the  parties,  though  imprudent  and 
improper,  are  not  done  with  intent  to  commit  or  assist  the 
other  in  committing  the  wrong  contemplated,  and  the  subse- 
quent wrong  is  not  done  in  pursuance  of  any  previous  under- 
standing or  advice  or  direction,  there  is  no  conspiracy.'  But 
an  agreement  in  terms  is  not  essential ;  it  is  enough  that  there 
is  in  fact  a  joint  assent,  and  this  may  be  inferred  from  circum- 
stances.^ It  is  sufficient  if  two  or  more  persons  in  any  manner, 
or  through  any  contrivance,  positively  or  tacitly  come  to  a 
mutual  understanding  to  accomplish  a  common  unlawful  de- 
sign.* The  agreement  of  those  who  conspire  is  an  act  in  ad- 
vancement of  the  intention  which  each  of  them  has  conceived 
in  his  mind.*  The  mere  fact  of  giving  to  another  something 
capable  of  improper  use  will  not  constitute  a  conspiracy  with 
reference  to  such  improper  use  on  the  part  of  the  other.^  It  is 
not  necessary  that  defendant  should  have  had  knowledge  of 
the  transaction,  provided  he  was  aware  of  the  result  intended 
and  concurred  in  furthering  it  even  without  particular  beneJBit 
fo  himself.*  But  if  there  b  no  participation  in  the  unlawful 
design  or  the  unlawful  means  there  is  no  criminality.*  It  is  not 
necessary  that  express  agi^eement  be  shown  if  it  appears  that 
the  parties  by  their  acts  pursued  the  same  object  by  the  same 
means,  their  acts  bejng  calculated  jointly  to  produce  the  re- 
sult.^*^  On  the  other  hand,  if  there  is  a  common  design  the  use 
of  different  means  will  not  prevent  the  persons  conspiring  from 
being  guilty  of '  criminal  conspiracy  .^^    But  there  must  be  a 

1  P.  V.  Mather,  4  Wend.  2d9;  P.  y.  ^U.  a  y,  Gassidy,  67  Fed.  R.  6da 

MiUer,  82  Gal  107.  •  Mulcahy  y.  Reg.,  L.  R  8  H.  U  306. 

«Byans  y.  P.,  90  lU.  884;  U.  8.  y.  'a  y.  Trice,  88  N.  G  627. 

Lancaster,  44  Fed.  B.  896.    The  per-  <Reg.  y.  Estaile,  1  F.  &  F.  218;  Reg. 

son  charged  must  incite,  procure,  y.  Timothy,  1  F.  &  F.  89. 

encourage  or  assist  in  the  wrong  'Reg.  y.  Barry,  4  F.  &  F.  889;  Reg. 

contemplated;  U.  a  y.  Johnson,  26  y.  Read,  6  Cox,  184 

Fed.  R  682;  IT.  a  y.  Newton,  52  Fed.  i*  Reg.  y.  Murphy,  8  0.  &  P.  297. 

R  275;  Reg.  y.  Boulton,  12  Cox,  87.  ^^  U.  a  y.  Ck>le,  5  McLean,  518;  Reg. 

s  Eyans  y.  P.,  90  UL  884.  y.  Banks,  12  Cox,  89& 

«8pies  y.  P.,  122  lU.  1;  Oohs  y.  P., 
124  HI.  899L 
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combination  or  pre-arranged  plan.  Mere  concurrence  of  action 
is  not  enough.^ 

§  969.  Joining  in  the  execution. —  Where  persons  join  in 
the  execution  of  a  wrong  it  is  not  necessary  to  prove  any  pre- 
vious plan  amongst  them  against  the  person  intended  to  be  in- 
juredy  but  their  joint  execution  will  render  them  liable  for 
conspiracy,  although  their  original  purpose  was  a  lawful  one.* 
So  one  person  who  joins  in  carrying  out  a  conspiracy  already 
entered  into  by  others  becomes  a  party  thereto  and  equally 
guilty  with  the  other  conspirators.'  On  the  other  hand,  it  is 
not  necessary  that  it  be  withifi  the  contemplation  of  the  par- 
ties combining  that  the  act  be  carried  out  by  all  of  them ;  *  if 
they  all  combine  to  bring  about  the  common  object,  by  means 
of  wrongful  acts  perpetrated  by  some  of  them,  they  are  all 
guilty.*  If  the  conspiracy  contemplates  a  wrongful  act  in  rela- 
tion to  a  future  contingency,  one  conspirator  will  not  be  liable 
for  acts  done  by  another  when  the  contingency  happens,  unless 
the  crime  and  intention  continue  to  that  time.* 

§  970.  Liability  of  one  for  acts  of  all.—  The  general  doc- 
trine is  that  where  two  or  more  combine  to  commit  a  crime, 
each  is  liable  for  the  acts  of  others  done  in  carrying  out  the 
general  design,^  even  though  such  specific  acts  were  not  agreed 
upon,  if  within  the  general  scope  of  the  common  plan.*  But 
there  is  no  such  liability  for  acts  done  by  others  outside  the 
scope  of  the  general  plan  and  not  assented  to.*  This  whole 
question  of  liability  for  subsequent  acts  is,  however,  outside  of 
the  scope  of  the  present  discussion.  It  is  fully  treated  else- 
where." 

§971.  Intent. —  There  must  be  a  criminal  intent  in  con- 
spiracy, which  involves  knowledge  ;^^  and  the  doctrine  that 

^  n.  a  Y.  Barrett,  65  Fed.  R.  62.  y.  Eberle,  3  Serg.  <fc  R  9;  Brennan  y. 

^Lowery  v.  a,  80  Tex.  4Q2,  P.,  15  IlL  511;  Hardin  y.  &,  4  Tex. 

)P.  y.  Mather,  4  Wend.  239;  Spies  Ap.  355;  U.  a  y.  Smith,  1  Dill.  212. 

y.  P.,  122  nL  1;  Lamar  y.  a,  63  Misa.  «  Reg.  y.  Banks,  12  Cox,  S9a 

265;  a  Y.  Dyer,  67  Vt  690;  U.  a  y.  ^Spies  y.  P.,  122  lU.  1;  a  y.  Mb- 

Babcock,  8  DiUon*  581;  U.  a  y.  Caa-  Cahill,  72  la.  111. 

sidy,  67  Fed.  R  69a  8  Spies  y.  P.,  123  IlL  1;  Lamb  y.  P., 

*0ch8  y.  P.,  124  nL  899;  U.  a  y.  96  IlL  78;  Hamilton  y.  P..  118  IlL  84. 

Newton,  52  Fed.  Rep^  275;  U.  a  y.  »Lamb  y.  P..  96  IlL  78;  Pettibone 

Johnson,  26  Fed.  Rep.  682;  Reg.  y.  y.  U.  a,  148  U.  a  197. 

Murphy,  8  C.  A  P.  297.  ^  Supra,  §  195. 

»C.  y.  Waterman,  122  Masa  43;  G  "  P.  y.  PoweU,  68  N.  Y.  8a 
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ignorance  of  law  is  no  defense  in  a  prosecution  for  its  viola- 
tion is  not  applicable  to  a  conspiracy  to  obstruct  the  adminis- 
tration of  justice,  as  without  a  knowledge  that  justice  was 
being  administered  there  could  be  no  intention  to  obstruct  it.^ 
The  criminal  guilt  in  conspiracy  resides  in  the  intention  of  the 
parties  to  the  agreement  construed  in  connection  with  the  pur- 
pose contemplated,  and  the  mere  fact  that  the  conspiracy  has 
for  its  object  the  committing  of  an  act  which  may  be  unlaw- 
ful, followed  by  the  committing  of  such  act,  does  not  consti- 
tute the  crime  of  conspiracy  unless  it  is  found  that  the  parties 
were  connected  by  a  criminal  intent,  and  this  question  of  in- 
tent is  for  the  jury.*  The  intent  must  be  a  corrupt  one,  and  it 
is  not  sufQcient  that  it  be  merely  to  do  an  act  which  is  illegal.^ 
However,  where  defendant  was  indicted  for  conspiracy  to  pro- 
duce a  false  certificate  in  evidence,  it  was  held  unnecessary  to 
allege  that  defendant  knew  at  the  time  of  the  conspiracy  that 
the  contents  of  the  certificate  were  false,  it  being  sufl9cient  that 
he  agreed  with  others  to  certify  the  fact  as  true  without  know- 
ing it  to  be  so.^  A  mere  feigned  assent  to  the  conspiracy  will 
not  make  one  guilty;*  nor  will  there  be  any  guilt  where  the 
act  agreed  to  be  done  is  in  the  exercise  of  a  legal  right.*  The 
fact  that  the  party  injured  by  a  conspiracy  to  defraud  was  at 
the  time  engaged  in  an  attempt  to  defraud  some  one  else  wiU 
not  make  the  conspiracy  less  criminal.''  But  where  the  person 
defrauded  paid  over  the  money  of  which  he  was  deprived  in 
the  furtherance  of  a  supposed  criminal  enterprise,  it  was  held 
that  those  who  combined  to  obtain  the  money  from  him  were 
not  punishable,  he  being  a  paHio^ps  crvrairUs?  So  assent  to  the 
thing  sought  to  be  accomplished  given  by  the  person  injured, 
with  a  view  to  his  own  advantage,  will  prevent  the  combina- 
tion from  being  criminal.* 

1  Pettibone  ▼.  0.  a,  148  U.  a  197.  *  Woodworth  ▼.  a,  20   Tex.  Ap. 

«P.  V.  Flack,  135  N.  Y.  824    Mo-  376i 

tive  may  be  shown  as  tending  to  *  a  y.  Fljnn,  28  la.  26. 

prove  intent:  0.  a  v.  Babcock,  8  ^  Reg.  v.  Hudson,  Bell,  268. 

DiUon,  581.  »a  v.  Crowley,  41  V7ia  271. 

s  V^ood  V.  a,  47  N.  J.  461.  »a  ▼.  Crane,  54  Kan.  25t 

«  Rex  V.  Mawbey,  6  Term  R.  619. 
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« 

IL  Pbogkdubb. 

§  972.  Jurisdiction  and  yenne. —  The  venne  of  the  offense 
is  either  where  the  conspiracy  is  formed  or  where  the  overt  act 
thereunder  is  done,  the  crime  being  presumed  to  continue  down 
to  the  time  of  the  act,  and  to  exist  at  that  time  and  place.*  But 
acts  done  elsewhere  than  in  the  jurisdiction  cannot  be  shown.* 
It  is  immaterial  that  one  of  the  conspirators  resides  in  another 
state ;  he  is  answerable  for  the  conspiracy  where  the  overt  act 
is  committed.'  It  seems  also  that  the  offense  is  punishable 
where  the  conspiracy  is  entered  into,  although  it  contemplates 
the  doing  of  a  wrongful  act  elsewhere.^ 

§  973.  Limitation. —  The  conspiracy  being  complete  when 
the  crime  is  entered  into,  the  statute  of  limitations  as  against 
the  prosecution  therefor  begins  to  run  from  that  time ;  *  and  the 
fact  that  the  overt  acts  upon  which  the  proof  of  the  conspiracy 
rests  are,  as  distinct  offenses,  barred  by  the  statute,  does  not 
necessarily  constitute  a  bar  to  the  conspiracy,  the  overt  acts 
being  merely  evidence  to  show  the  existence  of  the  conspiracy.' 
Under  the  federal  statute  requiring  an  overt  act  to  constitute 
the  crime  of  conspiracy,  the  period  of  the  statute  commences  to 
run  with  the  first  overt  act ;  ^  and  it  is  not  permissible,  in  order  to 
avoid  the  statute  of  limitations,  to  consider  subsequent  acts  in 
pursuance  of  the  same  combination  as  a  new  conspiracy ;  even 
the  bringing  in  of  a  new  party  to  the  combination  will  not  con- 
stitute a  new  conspiracy.* 

§  974.  The  indictment ;  allegation  of  wrongfal  parpose. 
Where  the  criminality  of  the  combination  consists  in  the  wrong- 
fulness of  the  purpose  sought  to  be  accomplished,  it  should 

1  P.  Y.  Mather,  4  Wend.  229;  U.  S.  the  prosecution  for  the  oonspiraoy 

T.  Newton,  52  Fed.  R  275;  Bex  v.  is  not  barred  until  the  expiration  of 

Brisao,  4  East,  164  the  statutory  period  after  the  last 

^Reg.  ▼.  Boulton,  13  Cox,  88;  U.  S.  overt  act  in  parsoanoe  of  the  con- 

T.  Newton,  53  Fed.  R.  375.  spiracy  is  done,  this  perhaps  being 

*GL  Y.  Qillespie,  7  Serg.  A  R  469.  on  the  principle  that  the  agreement 

Indeed,  it  is  immaterial  whether  any  is  constructiYely  attached  to  the  act 

of  the  defendants  reside  in  the  juris-  done  in  porsoance  of  it:  Oohs  ▼.  P., 

diction  where  the  act  is  done:  0.  S.  134  III  39V. 

Y.  Newton,  53  Fed.  R  275.  ^Q  y.  Bartilson,  85  Pa.  St  483. 

Un    re    Wolf,    37    Fed.    R    606;  ^U.  a  y.  Owen,  83  Fed.  R  584; 

Bloomer  v.  a,  48  Md.  531.  U.  a  y.  Dennee,  8  Woods,  47. 

•C.  Y.  Bartilson,  85  Pa.  St  483L  ^U.  a  y.  MoCord,  73  Fed.  R  15a 
But  it  is  said,  on  the  contrary,  that 
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clearly  appear  from  the  indictment  that  the  purpose  was  ille- 
gal.^ It  must  appear  that  the  agreement  was  to  do  an  unlaw- 
ful  act ;  *  and  the  evidence  must  be  limited  to  the  specific  wrong 
alleged  to  have  been  intended.'  If  the  wrongful  act  charged 
to  have  been  intended  is  a  crime,  it  is  said  in  some  cases  that  it 
should  be  described  with  the  same  particularity  as  in  a  prose- 
cution for  the  crime  itself.^  But  by  the  weight  of  authority  it 
is  sufficient  to  describe  the  crime  intended  by  the  proper  name 
or  term  by  which  it  is  usually  known.*  It  will  clearly  be  im- 
possible to  designate  with  exactness  the  crime  intended  which 
may  never  have  been  committed.*  On  the  other  hand,  the  alle- 
gation should  be  specific  enough  to  point  out  the  particular 
crime  as  distinct  from  general  crimes  of  the  same  character,  so 
that  the  defendant  may  know  with  what  he  is  charged.^  The 
combination  to  commit  a  particular  wrong  must  appear  by 
direct  averments,  and  not  merely  by  intendment.* 

§975.  Setting  oat  the  nnlawfnl  means. —  Where  the  in- 
dictment charges  the  object  of  the  conspiracy  in  such  way  as 
to  show  it  to  be  criminal,  it  is  unnecessary  to  allege  specifically 
the  means  by  which  such  object  was  to  be  accomplished.*  But 
where  the  criminality  of  the  conspiracy  consists  in  the  unlaw- 
fulness of  the  means  intended  to  be  used,  the  means  must  be  dis- 
tinctly set  out.**  There  is  some  doubt  under  the  authorities  to 
which  of  these  classes  of  cases  a  conspiracy  to  cheat  and  de- 
fraud pr  to  obtain  money  by  false  pretenses  belongs.    It  has 

la  V.  Hewett^  81  Me.  89(1  »  Lambert  v.  P.,  9  Cow.  678;  8.  t. 

»C.  V.  Wallace,  16  Gray,  321;  a  ▼.  Ripley,  31  Me.  886;  P.  v.  Mather,  4 

Stevens,  80  la.  891;  U.  a  y.  Walsh,  6  Wend.  229;  P.  y.  Arnold,  46  Mioh. 

Dillon,  68:  U.  a  V.  Wataon,  17  Fed.  268;  a  v.  Crowley,  41  Wia  271;  a  v. 

R.  145.  Grant,  86  la.  216;  a  v.  Ormiston, 

'McDonaldy.  P.,  126nL150.  66  la.  14a    Where  defendant  was 

^Landringham  y.  a,  49  Ind.  186;  charged  with  interfering  *<  by  force 

Scudder  v.  a,  62  Ind.  18;  Smith  v.  a,  and  intimidation  "  with  the  employ- 

98  Ind.  67.  ment  of  another,  the  means  were 

•  a  ▼.  Potter,  28   la.  664;    8.  ▼.  held  to  be  sufficiently  stated:  C.  y. 

SaToye,  48  la.  662;  P.  y.  Dyer,  79  Dyer,  128  Masa  70. 

Mich.  480;  Beinhold  y.  a,  130  Ind.  ^^a  y.  Mayberry,  48  Me.  218;  C.  y. 

467.  Hunt,  4  Met  111;  Alderman  y.  P., 

•ay.  McEisson,  8  Serg.  &  R  420;  4  Mich.  414;  Smith  y.  P.,  25  UL  17; 

0.  y.  Gillespie,  7  Serg.  &   R  469;  ay.  Steyens,  80  la.  891;  a  y.  Jones, 

Dealy  y.  U.  a,  152  U.  a  589.  18  la.  269;  Pettibone  y.  U.  a,  148 

^Hartmann  y.  a,  6  Pa.  St  60.  U.  a  19a 

<a  y.  Jones,  18  la.  269. 
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been  held  that,  in  charging  the  conspiracy  to  obtain  money  or 
goods  by  false  pretenses,  it  is  sufficient  to  follow  the  words  of 
the  statute,  without  setting  out  the  particular  false  pretense 
relied  upon.^  And  likewise  it  is  said  that,  where  the  allegation 
is  of  a  conspiracy  to  cheat  and  defraud,  the  means  need  not  be 
set  out.*  It  is  urged  that,  if  the  wrongful  act  is  not  done,  it  is 
impossible  to  specify  definitely  the  means,  and  that  if  it  is  done 
the  overt  act  itself  may  be  alleged,  but  will  constitute  evidence 
only  of  the  means  intended  to  be  used,  or  of  the  character  of 
the  conspiracy.*  On  the  other  hand,  it  has  been  urged  that,  as 
it  is  not  criminal  to  cheat  and  defraud,  these  terms  not  being 
limited  to  criminal  acts,  the  means  employed  constitute  the 
criminal  element  in  the  conspiracy  and  should  be  specifically  set 
forth.^  The  cases  which  hold  that  the  means  to  be  used  to  de- 
fraud need  not  be  set  out  seem  to  be  based  on  Beg.  v.  Gill^ 
cited  above,  which  has  been  strongly  dissented  from  both  in 
England  and  in  the  United  States.' 

§  976.  Bills  of  particulars, —  The  indefiniteness  allowed  by 
some  English  cases,  as  shown  in  the  preceding  paragraph,  led 
to  the  introduction  of  a  rule  in  accordance  with  which  the 
court  would  require  the  prosecution  to  furnish  a  bill  of  partio- 
ular^  of  the  means  relied  upon,  where  the  defendant  demanded 
it,  if  the  indictment  was  in  a  general  form;*  and  the  prosecu* 
tion  was  limited  thereupon  to  the  transactions  thus  specified.'^ 

I  Thomas  v.  P.,  113  111.  531,  5  Am.  »a  v.  Brady,  107  N.  C.  823;  &,  v. 

Or.  R  127,  and  note;  McDonald  v.  Gardoza,  11  S.  C.  195i 

P.,  126  IlL  150;  Ochs  v.  P.,  124  IlL  «C.  v.  Eastman;  1  Cnab.  189;  Q  y. 

399;  P.  Y.  Clark,  10  Mich.  310;  a  v.  Wallace,  16  Gray,  221;  C  y.  MeserYe, 

Parker,  43  N.  H.  8a    This  seems  to  154  Bfass.  64;  Alderman  y.  P.,  4  Mich, 

be  on  the  theory  that  cheating  by  414;  P.  y.  Barkelow,  37  Mich.  465; 

false  pretenses   being   criminal  in  P.  y.  Arnold,  46  Mich.  268;    a  y. 

itself,  the  means  need  not  be  spe-  Parker,  43  N.  H.  83;  a  y.  Jones»  13 

cifically  set  out:  P.  y.  Clark,  and  la.  269;  a  y.  Roberts,  84  Me.  320; 

Thomas  y.  P.,  tuprcL  Bog.  y.  Peck,  9  A.  ft  E.  686;  Beg:  y. 

«a  Y.  Young,  37  N.  J.  184;  a  y.  King,  7  Q.  R  78a 

Brady,  107  N.  C.  622;  Bex  v.  Eccles,  'CL  y.  Wallace,  16  Gray,  221;  Syd- 

1  Leach,  274;  Reg.  y.  Gompertz,  9  serff  y.  Reg.,  11  Q.  B.  249. 

Q.  B.  824;  Bex  y.  Gill,  2  Bam.  &  Aid.  <  Bex  y.  Hamilton,  7  Q  ft  P.  448; 

204;    Beg.    y.    Yates,   6   Cox,    441;  Beg.  y.  Bycroft,  6  Cox,  76;  Beg.  y, 

Latham  y.  Beg.,  5  &  ft  a  635;  Tay-  Esdaile,  1  F.  ft  F.  213;  a  y.  Mesenrew 

lor  Y.  Beg,,  1  Q.  a  D.  (1895)  25.  154  Ma8&  64 

7  McDonald  y.  P.,  126  BL  160. 
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Bat  proof  of  any  of  the  means  alleged  is  sufficient,  and  it  is  not 
necessary  to  prove  all.' 

§  977.  Charging  overt  aet« — From  what  has  already  been  said 
in  regard  to  an  overt  act,  it  is  plain  that  it  is  not  necessary  to 
<$harge  anything  as  done  in  pursuance  of  the  conspiracy  except 
where  by  statute  an  overt  act  is  required.*  If  the  indictment 
alleges  substantially  the  facts  necessary  to  show  a  conspiracy, 
no  act  done  or  injury  suffered  in  consequence  thereof  need  be 
oharged.'  Although,  as  will  be  seen  hereafter,  the  conspirators 
are  each  chargeable  with  whatever  is  done  by  any  of  them  in  pur- 
suance of  the  common  design,^  yet  the  wrong  done  must  be  in 
the  carrying  out  of  the  conspiracy  and  must  be  so  charged ;  *  and 
the  allegation  of  wrongful  acts  will  not  show  the  crime  of  con- 
spiracy where  the  combination  to  do  such  wrongful  acts  or 
make  use  of  them  as  a  means  does  not  appear.*  However,  it  is 
a  recognized  form  of  charging  the  crime  to  allege  that  defend- 
ants conspired  to  do  a  certain  wrong  and  then  set  out  the  overt 
acts  done  in  pursuance  thereof,  thus  showing  the  unlawful  act 
done  or  means  used ;  and  this  is  regarded  as  a  sufficient  charge 
of  conspiring  to  do  such  unlawful  act  or  use  such  unlawful 
means.^  But  it  is  immaterial  that  the  overt  act  as  charged 
•constituted  an  independent  crime,  even  a  crime  of  a  higher 
grade  than  the  conspiracy ;  for  the  charge  in  such  form  is  not 
<K)nsidered  as  a  charge  of  the  crime  involved  in  the  act  done,  but 
of  the  crime  of  conspiracy  involved  in  the  agreement  to  do  the 
act*  In  such  cases  the  allegation  of  the  act  done  is  to  be  re- 
garded rather  as  matter  of  aggravation  than  as  matter  of  sub- 
stance.*   It  is  not  essential,  therefore,  to  conviction  that  the 

IG  v.  Meserve,  IMMasa  64.  ^Dealy  v.  U.S.,  152  U.  &  589;  C.  v. 

s  Supra,  §  966.  Foering,  Brightly,  315. 

*C.  Y.  Fuller,  182  Mass.  568;  State  ^S.  v.  Bradley,  48  Conn.  585;  S.  t. 

T.  Straw,  42  K.  H.  898;  P.  v.  Bich-  Mayberry,  48  Me.  218;  &  v.  Murray, 

ardfl,  1  Mich.  216.  15  Me.  100;  S.  v.  Ormiston,  66  la. 

^  Infra,  §  98a    And  this  is  true  148;  C.  v.  McHale,  97  Pa.  St  897;  C. 

even  though  the  acts  done  by  the  v.  Delany,  1  Grant,  224;  U.  S.   v. 

aeveral  conspirators  separately  con-  Gardner,  42  Fed.  R  829;  Wright  y. 

stitute     distinct     offenses:     C.    v.  Reg.,  14  Q.  R  14i3;  Reg.  t.  Esdaile,  1 

O'Brien,  12  Gush.  84  F.  &  F.  2ia 

»C.  v.  Shedd,  7Cu8h.514  »S.  v.  Murray,  15  Me.  100;  C.  v. 

•C.  v.  Hunt,  4   Met   111;    &  v.  "Ward,  92  Ky.  158;  U.  &  v.  Dennee,  3 

Rickey,  9  N.  J.  293;  P.  v.  Clark,  10  Woods,  47;  U.  &  v.  Gardner,  42  Fed. 

Mich.  810;  a  v.  Swain,  68  Ma  605.  R  829. 
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overt  act  be  proven,  provided  enough  be  established  to  show 
the  conspiracy  charged ;  ^  and  more  than  one  overt  act  may  be 
charged,*  and  other  overt  acts  than  those  charged  may  be 
proven.'  But  it  is  not  admissible  to  show  a  specific  overt  act 
wholly  independent  of  the  acts  charged  and  having  no  relation 
thereto  except  in  being  the  act  of  the  same  persons.^  Where 
the  statute  makes  the  unlawful  malicious  combination  to  injure 
the  business  of  another  criminal,  the  means  or  overt  acts  em- 
ployed are  properly  set  out  as  showing  the  malice.* 

§  978.  Dapliclty. —  The  charge  of  conspiracy  to  commit 
more  than  one  offense  is  not  bad  for  duplicity,  the  conspiracy 
being  single.*  Neither  does  it  constitute  duplicity  that,  under 
the  federal  statute  which  provides  an  additional  punishment 
in  a  particular  form  of  conspiracy  for  the  commission  of  a 
crime  in  pursuance  thereof,  the  commission  of  such  crime  is  also 
charged.'' 

§  979.  Merger. —  At  common  law  conspiracy  vras  a  misde- 
meanor, and  the  rule  of  procedure  as  to  misdemeanors  being 
that  different  crimes  of  that  grade  might  be  charged  in  the 
same  indictment^  it  was  said  that^  where  a  misdemeanor  was 
committed  in  pursuance  of  the  conspiracy,  such  conspiracy  was 
not  merged  in  the  misdemeanor,  while  it  was  merged  if  the 
crime  subsequently  committed  was  a  felony.*  The  decided 
weight  of  the  more  recent  cases  is  in  support  of  the  proposi- 
tion that  the  conspiracy  is  not  merged  in  the  subsequei^Jb  com- 
mission of  the  contemplated  offense,  even  though  it  be  a  felony.* 

§  980.  Joinder  of  olFenses. —  On  the  principle  stated  in  the 
preceding  paragraph,  it  is  held  proper  to  join  a  count  for  a 
misdemeanor  committed  in  pursuance  of  the  conspiracy  with 
a  count  for  the  conspiracy  itself;  ^  and  of  course  the  same 

1  a  Y.  Judd,  2  Mass.  829l  Vt  415;  (X  ▼.  Delany,  1  Grant,  224; 

*  McDonald  v.  P.,  126  HI  ISa  Fitzgerald  ▼.  a,  14  Ma  418;  G  v. 
>  a  V.  Young,  87  N.  J.  184  Kingsbury,  5  Masa  100.  In  Arkan- 
«  McDonald  y.  P.,  126  IlL  15a  sas  this  is  the  rule  by  statute:  Elsey 

•  P.  ▼.  Petheram,  64  Mich.  252.  ▼.  a,  47  Ark.  572L 

•Noyes  ▼.  a,  41  N.  J.  418;  a  ▼.  •  Johnson  ▼.  a,  26  N.  J.  818;  a  t. 

Grant,  86  la.  216;  O'ConneU  ▼.  Beg.,  Wilson,  80  Conn.  600;  &.  ▼.  Grant,  86 

11  CL  ft  F.  155i  Lk  216;  P.  ▼.  Petheram,  64  Mich.  252; 

7X7.  a  Y.  Lancaster,  44  Fed.  R  88&  U.  a  ▼.  Gardner,  42 Fed.  R  829;  Beg. 

•P.  ▼.  Bichards,  1  Mich.  216;  P.  ▼.  ▼.  Button,  11  Q.  B.  92a 

Mather,  4  Wend.  265;  a  ▼.  Noyes,  25  ^•Thomas  ▼.  P.,  118  DL  581. 
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oonspiraoy  may  be  charged  in  different  coonts  in  different 
forms.* 

§  981.  Joinder  of  defendants. —  As  a  conspiracy  necessarily 
involves  gnilt  on  the  part  of  two  or  more  persons,*  if  two  are 
indicted  for  the  crime  an  acquittal  of  one  is  necessarily  an  ac- 
quittal of  the  other.*  So  the  entry  of  a  nol.  proa,  as  to  one 
prevents  farther  proceedings  as  against  the  other.^  If  one  of 
several  defendants  is  acquitted,  the  record  of  his  acquittal  is 
admissible  in  evidence  in  favor  of  another  of  the  defendants 
subsequently  tried.*  But  one  of  the  conspirators  may  be  in- 
dicted separately ;  *  or  if  two  or  more  are  indicted  a  separate 
trial  may  be  granted  to  one;^  and  judgment  may  be  rendered 
as  against  the  one  first  tried,  notwithstanding  the  possibility 
that  the  others  charged  with  the  same  conspiracy  may  be  ac- 
quitted.' If  where  two  or  more  are  tried  together  a  ground 
for  new  trial  is  shown  as  to  one,  the  new  trial  must  be  granted 
as  to  alL*  The  strictness  of  procedure  in  the  case  of  principal 
and  accessory  requiring  that  the  accessory  shall  not  be  pun- 
ished unless  the  principal  is  convicted  is  not  applicable,  how- 
ever, to  conspiracy  cases;  and  one  conspirator  may  be  con- 
victed although  the  other  has  died,  so  that  a  conviction  will  be 
impossible.^  If  the  defendant  is  indicted  for  conspiring  with 
other  parties  to  the  grand  jury  unknown,  a  failure  to  convict 
another  will  have  no  effect  in  regard  to  the  conviction  of  the 
one  charged."  And  under  the  charge  against  one  defendant  of 
conspiring  with  others  named,  there  may  be  a  conviction  on  a 
proof  of  conspiracy  with  any  of  the  others  named,  without 
proof  of  such  conspiracy  participated  in  by  all  of  them.^  So, 
if  several  are  indicted  jointly,  two  or  more  may  be  convicted.^ 

1  Reg:  V.  Gomperte,  9  Ql  B.  831  a  v.  Brien,  82  N.  J.  414;  Beg.  t. 

SU.  a  V.  Cole,  8  McLean,  6ia  Aheanie,  6  Cox, «. 

>a  Y.  Tom,  3  Dev.  669;  O'Connell  ^Beg.  v.  Aheame,  6  Cox,  8. 

r.  Beg.,  11  CL  ft  F.  155;  Beg:  v.  lian-  *Beg.  v.  Gompertz,  9  Q.  R  824 

ning,  12  Ql  R  D.  241.  »Bez  y.  Nicholls,  13  East,  412^  n.; 

«a  ▼.  Jackson,  7  a  Q  288L  Beg.  y.  Henrick,  5  Q.  B.  49. 

•Paul  V.  a,  12  Tex.  Ap.  848.  iip.  y.  Mather,  4  Wend.  229;  Q  y. 

•P.  v.  Bichards,  67  Cal.  412;  Q  y.  Edwards,  185  Pa.  St  474 

Demain,  Brightly,  441;  Heine  y.  Q,  "a  y.  Adams,  1  Houst  Cr.  C  861; 

91  Pa.  St  145;   U.  a  y.  MiUer,  8  Woodworth  y.  a,  20  Tex.  Ap.  875; 

Hughes^  66a  Beg.  y.  Thompson,  16  Q.  R  88a 

^a  V.  Bttchanan,  5  Har.  A  J.  600;  uo*ComieU  v.  Beg.,  11  GL  A  F.155i 
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« 

§  982.  The  person  to  l^  injared.—  Where  the  charge  is  of 
a  conspiracy  to  defraud  in  general,  it  is  not  necessary  to  spe- 
cifically allege  the  name  of  the  person  or  persons  intended  to 
be  defrauded.  It  is  enough  to  charge  the  intent  to  defraud 
persons  of  a  particular  class  or  description.^  But  if  the  con- 
spiracy charged  is  to  defraud  a  particular  person,  he  should  be 
named.*  And  the  proof  must  correspond  to  the  allegation  in 
this  respect.'  If  the  charge  is  of  a  conspiracy  to  defraud  the 
public  generally,  proof  of  an  intent  to  defraud  a  particular 
person  will  constitute  a  variance.^  But  it  is  not  necessary  to 
allege  the  name  of  all  persons  intended  to  be  injured;  it  is  suiii- 
-cient  to  state  the  names  of  some  and  that  the  names  of  others 
are  to  the  grand  jurors  unknown.' 

§  983.  Description  of  property. —  Where  the  intent  alleged 
as  involved  in  the  conspiracy  is  to  deprive  another  of  property 
by  a  certain  means  stated,  the  property  should  be  in  some  way 
specified/  But  it  is  not  essential  that  the  conspiracy  have 
reference  to  any  particular  property.' 

§984.  Statutory  language. —  Where  the  statute  defining 
the  particular  kind  of  conspiracy  which  is  sought  to  be  charged 
is  specific  as  to  what  constitutes  the  crime,  the  indictment  may 
follow  the  language  of  the  statute ; '  but  if  the  language  of  the 
statute  is  'general,  as  it  usually  is,  in  defining  conspiracy,  it  is 
not  sufficient  to  follow  the  words  of  the  statute.'  And  a  stat- 
ute prescribing  the  form  of  indictment  which  does  not  advise 
the  defendant  as  to  the  facts  relied  on  to  constitute  the  offense 
is  unconstitutional.^' 

§  985.  Yariance. —  The  conspiracy  and  its  object  must  be 
proven  as  alleged ;  ^^  but  certainty  to  a  common  intent  is  all 
that  is  required." 

la  ▼.  Judd,  2  Mass.  329;  P.  y.  Ar-  •&  y.  Rochforde,  52  Ma  190;  Rex 

noid,  46  Mich.  268;  Rex  y.  Bykerdyke,  y.  Richardson,  1  M.  ft  Rob.  402L 

I  M.  &  Rob.  179;  Reg.  y.  Steel,  Car.  7Reg.  y.  Blake,  6  Q.  B.  126;  Reg.  t. 
&  M.  837;  Reg.  ▼.  Peck,  9  A.  ft  E.  686;  Gompertz,  9  Q.  R  824  * 

Rex  Y.  De  Berenger,  8  Maule  ft  &  68;  ^  Cole  y.  P.,  84  IlL  216;  Reg.  y.  Row- 

Reg.  Y.  King,  7  Q.  B.  782.  lands,  17  Q.  &  671. 

>Reg.  Y.  Parker,  3  Q.  R  292;  King  ^U.  a  y.  Cruikshank,  92  IT.  R  642; 

Y.  Reg.,  7  Q.  R  795;  Sydserff  y.  Reg.,  In  re  Benson,  58  Fed.  Rep.  965;  Reg. 

II  Q.  B.  245;  Reg.  y.  Bullock,  Dears,  y.  Peck,  9  A.  ft  E.  686. 

653;  U.  a  Y.  Gardner,  42  Fed.  R  829.       w  Landringham  r.  a,  49  Ind.  18a 

*  Reg.  Y.  Dean,  4  Jur.  364  ii  Evans  y.  P.,  90  la  384;  McDonald 

*a  Y.  Kellogg,  7  Gush.  473.  y.  P.,  126  IlL  150. 

*&  Y.  Grants  86  la.  216.  12  U.  a  y.  SteYens,  44  Fed.  R  132i 
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§  966.  Form  of  indictment. — There  are  no  special  words 
or  terms  of  art  regarded  as  indispensable  in  an  indictment  for 
conspiracy,  and  the  form  varies  so  much  with  the  circum- 
stances of  the  case  that  it  is  impracticable  to  present  in  a  few 
examples  the  details  which  may  be  necessary  to  fit  every  oc- 
casion. The  forms  presented  may  serve  as  types,  however,  and 
to  that  extent  will  be  useful.  It  is  to  be  noticed  that  the  aver- 
ment of  an  overt  act,  as  has  been  already  explained,  is  unnec- 
essary, though  common.  Such  a  form  of  averment  is  intro- 
duced in  one  of  the  following  examples  and  would  be  proper 
in  any  of  them,  while,  on  the  other  hand,  it  is  not  essential  in 
the  one  in  which  it  is  used. 

TO  COMMIT  A  OKIME. 

That  the  said  A.  B.  and  0.  D.,  on  the  day  of ^  in 

the  county  aforesaid,  did  unlawfully  conspire  and  agree  to- 
gether to  commit  the  crime  of  robbery,  to  wit,  by  then  and 
there  assaultinor  one  John  Jones,  and  putting  hifn,  the  said 
John  Jones,  in  oodily  fear;  and  did  then  and  there  from  the 
person  and  against  the  will  of  him,  the  said  John  Jones,  by 
means  of  the  said  assault  and  putting  him  in  fear  as  aforesaid, 
feloniously,  forcibly  and  by  violence,  steal,  take  and  carry  away 
one  gold  watch  oi  the  value  of  twenty-five  dollars,  the  prop- 
erty of  the  said  John  Jones. 

TO  FALSELY  OHARGB  WITH  A  CRIMB. 

That  the  said  A.  B..  0.  D.,  E.  F.  and  G.  H.,  on  the day  of 

-,  in  the  county  aforesaid,  did  among  themselves  unlawfully 


conspire,  combine,  confederate  and  agree  to  extort,  obtain  and 

Erocure  of  and  from  one  W.  P.  large  sums  of  money  and  a 
krge  amount  of  property  for  their  own  use,  and,  in  order  to 
extort,  obtain  and  procure  the  same,  did  corruptly  and  un- 
lawfully conspire  and  agree  together  falsely  to  charge  and 
cause  to  have  feloniously  charged  the  said  W.  P.,  before  one 
of  the  justices  of  the  peace  of  said  county,  on  and  by  the  oath 
of  the  said  A.  B.,  with  the  crime  of  rape  committed  on  the 
person  of  the  said  A.  B.,  and  to  procure  the  issuing  of  a  war- 
rant thereupon  by  said  justice  of  the  peace  for  the  arrest  of 
said  W.  P.  upon  the  said  charc^e  aforesaid,  and  when  the  said 
W.  P.  dionld  be  so  arrested,  and  under  duress  of  imprisonment, 
to  extort,  obtain  and  procure  from  the  said  W.  P.  said  money 
and  property  by  offering  to  receive  the  same  for  the  suppression 
and  compromise  of  the  said  charge,  and  for  the  liberation  of  the 
said  W.  P.  from  arrest  and  imprisonment  under  said  warrant.^ 

1  This  is  based  in  the  main  on  the  first  count  of  the  indiotment  in  John- 
son ▼.  &,  26  K.  J.  8ia 
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TO  DEFRAUD. 

That  the  said  A.  B.,  0.  D.  and  E.  F.,  on  the day  of , 

in  the  county  aforesaid,  wickedly  and  injuriously  devising  and 
intending  one  J.  C.  to  defraud  and  cheat  of  his  goods  and 
property,  did  then  and  there  feloniously  and  fraudulently  con- 
spire, combine,  confederate  and  agree  together  among  them- 
selves to  get  and  obtain  knowingly  and  designedly  oy  false 
pretenses  of  the  said  J.  C.  one  horse  of  the  value  of  six  hun- 
dred dollars,  the  property  of  him,  the  said  J.  C,  with  the  in- 
tent then  and  there  to  cheat  and  defraud  the  said  J.  0.  of  said 
horse.* 

TO  BOYOOTT. 

That  said  A.  B.^n  the day  of ,  in  the  county  aforo- 

said,  with  C.  D.,  £.  F.,  and  other  persons  to  the  said  grand 
jurors  unknown,  did  unlawfully  combine,  conspire,  confederate 
and  agree  together  to  prevent,  hinder  and  deter  by  violence, 
threats  and  intimidations  the  Eyegate  Granite  Works,  a  cor- 
poration then  and  there  being  and  existing  by  law,  from  re- 
taining and  taking  into  its  employment  J.  O.,  w .  G.,  and  others 
to  the  said  grana  jurors  unknown,  then  and  there  being,  as 
laborers  in  the  labor  and  occupation  of  granite  cutting,  to  the 
great  damage  of  the  said  Eyegate  Granite  Works  and  the 
said  J.  O.  and  W.  G.» 

§  987.  Punishment. — ^Where  the  punishment  to  be  inflicted 
is  not  fixed  in  any  way  by  statute,  but  is  left,  as  at  common 
law,  for  the  court  to  determine,  it  is  said  that  it  should  not  be 
greater  than  that  provided  for  the  offense  which  the  conspira- 
tors combined  to  commit'    And  as  conspiracy  is  at  common 

1  This  is  a  form  of  indictment  sua-  under  the  decisions  in  many  of  the 
tained  in  Johnson  v.  P.,  22  IlL  314  states  it  would  unquestionably  be 
It  was  urged  as  an  objection  that  it  sufficient  An  indictment  for  con- 
did  not  specify  with  sufficient  defi-  spiracy  to  procure  by  false  pretenses, 
niteness  the  crime  intended  to  be  false  representations,  and  other 
committed  or  the  means  intended  fraudulent  means,  a  female  named 
to  be  used,  but  the  court  say  that  to  have  illicit  carnal  connection 
the  very  nature  of  the  offense  would  with  a  man  named,  drawn  in  the 
as  a  general  thing  render  it  impos-  same  concise  language  as  the  indict- 
dble  for  the  prosecutor  to  ascertain  ment  here  set  out,  was  held  suffi- 
and  prove  the  means  agreed  to  be  cient  in  Smith  v.  P.,  25  IlL  17. 
employed.  Perhaps  the  indictment*  'This  is  substantially  based  on  the 
in  this  form  would  not  be  held  suffi-  first  count  in  the  indictment  set  out 
cient  in  states  where  it  is  required  in  S.  v.  Stewart  59  Vt  27a 
that  the  offense  intended  to  be  com-  •  Hartmann  v.  C,  5  Pa.  St  60;  Will- 
mitted  shall  be  described  with  the  iams  v.  O,  84  Pa.  St  17a  See  aupra^ 
same  particularity  as  in  an  indict-  g  952. 
ment  for  such   offense  itself,  but 
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law  a  misdemeanor  only,  the  punishment  should,  aside  from 
statutory  provision,  be  only  that  for  a  misdemeanor.^ 

m.   EVIDBNOB. 

§  988.  Declarations  and  acts  of  co-conspirators. — The  rules 
of  evidence  relating  in  the  prosecution  of  any  crime  to  the 
weight  to  be  given  to  the  admissions  of  a  co-conspirator  and 
the  necessity  for  corroboration  are  not  for  discussion  here; 
for  they  have  no  peculiar  connection  with  a  prosecution  for 
conspiracy.  But  as  applied  in  prosecutions  for  the  crime  of 
conspiracy  some  statement  of  them  is  proper  in  this  chapter. 
One  of  these  rules  finding  particular  application  in  this  connec- 
tion is  that  the  declarations  of  one  of  the  conspirators  in  fur- 
therance of  the  common  design  may  be  shown  against  the 
others,  the  fact  of  conspiracy  having  been  established.*  And 
as  such  declarations  may  tend  to  show  the  object  of  the  con- 
spiracy, they  are  admissible  even  as  against  one  who  was  not  a 
party  to  it  at  the  time  they  were  made,  but  afterwards  engaged 
therein.'  The  same  rule  applicable  to  declarations  is  recognized 
as  to  acts  of  co-conspirators.^  As  to  other  acts  or  declarations 
it  is  immaterial  that  they  were  not  done  or  made  in  the  pres- 
ence of  the  conspirator  against  whom  they  are  sought  to  be 
proven.*  This  rule,  allowing  proof  of  other  acts  and  declara- 
tions, is  liberally  applied  in  cases  of  insurrectionary  conspira- 
cies so  as  to  allow  public  addresses,  printed  matter,  and  every- 
thing relating  to  the  carrying  out  of  the  conspiracy,  to  be 
shown  as  against  any  one  of  the  conspirators.*    Transactions 

^S.  ▼.  Jackson,  8d  N.  GL  565;  S.  t.  joined  in  the  prosecution  may  be 

Dyer,  67  Vt.  690;  Bannon  y.  U.  S.,  shown,  if  done  or  made  in  carrying 

166  U.  S.  464.  out  the  conspiracy:  Clune  y.  IJ.  S., 

•Wilson  Y.  P.,  94  HI  299;  Spies  v.  159  U.  &  590. 

P.,  1S3  lU.  1:  Seville  y.  &,  49  Ohio  'Sands  v.  C,  21  Grat  871;  U.  a  y. 

8t  117;  P.  Y.   Geiger,  49  Cal.  643;  Logan,  45  Fed.  R.  872. 

a  v.  Simons,  4  Strobh.  266;  C.  v.  «U.  S.  v.  Lancaster,  44  Fed.  R.  896; 

O'Brien,  140  Pa.  St.  555;  Gill  y.  a,  U.  a  y.  Cassidy,  67  Fed.  R  698;  Reg. 

59  Ark.  422;  P.  y.  Trim.  89  CaL  75;  y.  Desmond,  11  Ck)x,  146;    Reg.  v. 

a  Y.  Banks,  40  La.   An.  786;  S.  y.  Blake,  6  Q.  R  126;  Reg.  y.  Esdaile,l 

Ford.  87  La.  An.  448;  Cohea  y.  a,  11  F.  &  F.  218. 

Tex.  Ap.  158;  U.  a  y.  Graflf,  14  »P.  y.  McKane,  148  N.  Y.  455;  a  y. 
Blatcht  881:  U.  a  y.  Lancaster,  44  Anderson,  92  N.  0.  782;  a  y.  Car- 
Fed.  R  896;  IJ.  a  Y.  Cassidy,  67  Fed.  doza,  11  S.  C  195;  IJ.  a  y.  Logan,  45 
R  698;  Bex  y.  Salter,  5  Esp^  225^  Fed.  R  87a 

Acts  and  declarations  of  those  not  *  Spies  y.  P.,  122  IlL  1;  Beg.  y.  Vin- 
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other  than  those  inyolved  in  the  crime  charged,  for  instance, 
the  defrauding  of  other  persons  than  those  named  in  the  indict- 
ment, by  similar  means,  may  be  shown.^  The  introduction  of 
proof  of  declarations  or  acts  of  co-conspirators  must  be  limited, 
however,  to  those  made  during  the  existence  of  the  conspiracy. 
Declarations  made  by  one  of  the  conspirators  before  the  forma- 
tion of  the  conspiracy  are  not  admissible  as  against  the  others;* 
nor  are  those  made  after  the  conspiracy  is  ended.*  The  gen- 
eral proposition  is  that  the  declaration,  to  be  admissible  as 
above  indicated,  must  have  been  made  while  the  person  making 
it  was  himself  a  co-conspirator  with  the  defendant.^ 

§  989.  Proof  of  the  existence  of  the  conspiracy.— From 
what  has  been  said  in  the  preceding  paragraph  it  is  evident 
that  acts  and  declarations  of  another  are  admissible  as  against 
defendant  on  the  theory  that  such  other  person  is  a  co-conspir- 
ator, only  when  that  fact  is  established ;  but  while  it  is  usual 
to  first  introduce  the  evidence  of  the  conspiracy  before  the 
proof  of  such  acts  or  declarations  is  offered,  yet  the  order  of 
introduction  of  the  evidence  is  in  the  discretion  of  the  court^ 
and  in  such  discretion  the  acts  or  declarations  may  be  received 
subject  to  the  production  of  subsequent  proof  of  the  conspiracy 
which  will  make  them  available  as  against  the  defendant.*  But 
the  fact  of  the  conspiracy  must  be  established  by  sufficient  evi- 
dence to  make  out  a  priina  faoie  case  in  order  to  justify  the 
jury  in  considering  the  acts  and  declarations.  The  conspiracy 
itself  cannot  be  shown  by  proof  of  acts  of  the  alleged  con- 
spirators taken  separately.*    Kevertheless,  as  the  conspiracy 

oent,  9  C.  &  P.  275;  Beg.  y.  Shellard,  » Spies  v.  P.,  122  UL  1;  a  v.  Car- 

9  C.  &  P.  277;  Beg.  v.  Duffield,  6  Cox,  doza,  11  S.  C.  195;  Bloomer  y.  a,  48 

404;  Bex  y.  Hunt,  8  B.  &  A.  566.  Md.  521;  Devore  y.  T.,  2  OkL  562; 

>Beg.  y.  Stenson,  12  Cox,  111;  Beg.  Queen*8  Case,  2  Brod.  ft  Bing.  802L 

y.  Whitehouae,  6  Cox,  88;  Bex  y.  The  defendant  can  be  sufficientlj 

Boberts,  1  Campb.  899;  Beinhold  y.  protected  bj  instructions  to  the  jarj 

a,  180  Ind.  467.  to  disregard  such  acts  and  declara- 

*  Wilson  y.  P.,  94  IlL  299;  Cox  y.  tions  unless  the  conspiracy  is  proyed: 

a,  8  Tex.  Ap^  254.  Loggins  y.  a,  12  Tex.  Ap.  6&    Con- 

^Danyille     Bank     y.     Waddill's  spiracy  may  be  shown,  eyen  when  not 

Adm'r,  81  Grat  469;  Logan  y.  U.  S.,  charged  as  a  substantiye  offense,  for 

144  U.  a  263;  a  y.  Dean,  18  Ired.  68;  the  purpose  of  connecting  defendant 

Snowden  y.  a,  7  Baxt.  482;  Bicks  y.  as  accessory  before  the  fact  to  the 

a,  19  Tex.  Ap.  808;  Beg.  y.  Blake,  6  completed  offense  charged:  Spies  V. 

Q.  a  126.  P.,  122  IlL  1. 

«  Sands  y.  C,  21  Qrat  871.  « Shields  y.  McKee,  11  IlL  Ap.  188; 
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itself  may  be  made  out  by  circumstantial  eyidence,^  proof  of 
the  carrying  out  of  the  general  plan  by  those  charged,  and  the 
committing  of  acts  connected  with  the  accomplishment  of  such 
plan,  may  show  the  conspiracy  without  proof  of  intimacy,  pri* 
yate  meetings,  consultations,  etc.*  The  vital  element  is  the 
fraudulent  and  corrupt  combination,  which  must  be  proved 
either  by  direct  evidence  or  through  the  explanation  of  such 
circumstances  as  necessarily  tend  to  show  it.' 

§  990.  Necessity  of  corroboration. — The  general  rule  that 
one  is  not  to  be  convicted  of  a  crime  on  the  confessions  or  dec- 
larations of  an  accomplice  without  corroboration  is  applicable 
where,  as  against  defendant^  it  is  sought  to  establish  a  con- 
spiracy by  proof  of  such  confessions  or  declarations  on  the 
part  of  a  co-conspirator/ 

DanTiUe  Bank  t.  Waddm*8  Adrn'r,  Cos,  77;  Bex  t.  Fergnson,  8  Stark 
81  Qrat  460.  489L 

1  a  T.  Sterlings  84  la.  448;  TJ.  a  t.       'C  t.  Ridgway,  3  Ashm.  847;  Nail 
Barrett^  65  Fed.  R.  82L  t.  a,  70  Miaa.  88;  Be&  ▼.  Taylor,  85 

SQ  ▼.  Warren,  6  Mass.  74;  Odha  ▼.    I^  T.  7& 
P.,  124  UL  808;  Spies  y.  P.,  188  DL  1;       «U.  a  t.  Lancaster,  44  Fed.  B.  886; 
a  T.  Sterling, 84  la. 448;  C  T.Eberle,    U.  a  ▼.  Logan,  45  Fed.  B.  878;  U.  a 
8  Berg.  A  B.  8;  Beg.  t.  Brittain,  8    t.  HoweU,  66  Fed.  B.  81;  U.  a  t. 

Ckde,  6  McLean,  5ia 
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CHAPTER  42. 

BIOT;  UNLAWFUL  ASSEMBLl^ 

L  Ik  Genebai* 
n.  Riot  and  Bout. 
nL  Unlawful  Asbkiiblt. 

I.  In  General. 

§  991.  Nature  of  offenses. —  These  offenses  are  alike  in  that 
they  involve  the  element  of  public  disturbance  by  reason  of 
combination,  and  require  that  three  or  more  participate.'  Af- 
fray is  a  similar  crime,  elsewhere  discussed,  which  may  be  com- 
mitted by  two.*  Other  disturbances,  not  involving  the  ele- 
ment of  combination,  are  discussed  under  another  chapter 
relating  to  the  breaches  of  the  peace. 

n.  Riot  and  Rout. 

§  99S.  Deflnition.-—  The  definition  given  by  Hawkins  is  the 
one  which  has  been  most  frequently  quoted:  ^^A  riot  seems  to 
be  a  tumultuous  disturbance  of  the  peace  by  three  or  more  per- 

A  Blaokstone'a    discussion    is    in-  and  kiU  game  inanother'a  park,  chase, 

stmctive  here:     ''Riots,  routs  and  warren,  or  liberty;  or  do  any  other 

unlawful  assemblies  must  have  three  unlawful  act  with  force  and  vio- 

persons  at  least  to  constitute  them,  lence;  or  even  do  a  lawful  act;  as. 

An    unlawful    assembly    is   when  removing  a  nuisance  in  a  violent 

three  or  more  do  assemble  them-  and   tumultuous   manner.  **     4  BL 

selves  together  to  do  an  unlawful  Com.  146.    For  rout,  which  need  not 

act;  as,  to   puU   down  indosures;  be  further  discussed,  as  it  has  re- 

to  destroy  a  warren  or  the  game  oeived  but  slight  practical  recog^- 

therein;  and  part  without  doing  it  tion  in  this  country,  see,  also,  &  v. 

or  making  any  motion  towards  it  Sumner,  2  Speers,  599;  2  Bish.  Cr.  L., 

A  rout  is  where  three  or  more  meet  §  1183;   1  Hawk.  P.  C,  ch.  65,  §  & 

to  do  an  unlawful  act  upon  a  com-  The  term  ^'routously,"  as  weU  as 

mon  quarrel;  as,  forcibly  breaking  ''riotously,"  is  used  in  indictments 

down  fences  upon  a  right  claimed  for  riot  (see  S.  v.  Boies,  84  Me.  285; 

of  common,  or  of  way;  and  make  S.  v.  Russell.  45  N.  H.  88);  but  in  the 

some  advances  toward  it    A  riot  is  forms  hereafter  given  {infra,  %  990), 

where  three  or  more  actually  do  an  based  on  those  cases^  it  is  omitted  as 

tmlawf  ul  act  of  violence,  either  with  whoUy  useless. 

or  without  a  common  cause  or  quar-  *See  infra,  §  10(ML 
rel;  a8»  if  they  beat  a  man;  or  hunt 
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sons  assembled  together  of  their  own  aathority,  with  the  in- 
tent mutually  to  assist  one  another  against  any  one  who  shall 
oppose  them  in  the  execution  of  some  enterprise  of  a  private 
nature,  and  who  afterwards  actually  execute  the  same  in  a  vio- 
lent and  turbulent  manner  to  the  terror  of  the  people,  whether 
the  act  intended  were  of  itself  lawful  or  unlawful."  ^  Statu- 
tory definitions  usually  embody  substantially  the  common-law 
notion,  save  that  the  element  of  unlawfulness  in  the  assem- 
bling is  usually  omitted,  it  being  suflScient  that  the  persons  as- 
sembled, whether  with  lawful  intentions  or  not,  shall  proceed 
to  do  an  unlawful  act  of  violence,  or  any  act  in  a  violent  and 
tumultuous  manner.' 

§  993.  Unlawfulness  of  act  or  manner. —  Some  form  of 
violence  seems  an  essential  element  of  the  crime  of  riot,'  and 
it  was  at  common  law  usual  to  charge  the  act  as  accompanied 
with  terror  to  the  people  in  general.^  But  this  allegation  is 
only  necessary  where  the  gist  of  the  offense  consists  in  the 
terror  of  the  public  by  the  conduct  of  the  parties,'  and  not 
where  an  act  of  violence  is  charged.'    There  are  many  illustra- 

1 1  Hawk.  P.  a,  oh.  65,  §  1;  1  Rus&  Stafford  v.  S.,  93  Ga.  207;  Black  well 

Gr.  Im  266.    This  has  been  expressed  v.  S.,  80  Tex.  Ap.  672;  U.  S.  y.  Mo- 

in  somewhat  more  modern  language,  Farland,  1  Cranch,  C.  C.  140;  U.S. 

as  follows:   *' A  riot  is  a  tumultuous  v.  Dunn,  1  Cranch,  C.  C.  165.    It  is 

disturbance  of  the  peace  by  three  or  *  sufficient  if  the  facts  shown  consti- 

more  persons  assembled  together  of  tute  an  attempt  to  commit  an  act  of 

their  own  authority  with  the  intent  violence,  which,  if  completed,  would 

mutually  to  assist  each  other  against  be  an  indictable  offense:  S.  y.  York, 

any  who  shall  oppose  them,  and  put-  70  N.  C  66.    But  in  an  earlier  case 

ting  their  design  into  execution  in  in  the  same  state  it  was  said  that,  if 

a  terrifying   and  violent   manner,  the  assembly  is  lawful,  the  subse- 

whether  the  object  was  lawful  or  quent  ill-conduct  on  the  part  of  the 

not:"    S.  Y.  Connolly,  8  Rich.  887.  persons  assembled  will    not  make 

The  essence  of  Hawking*  definition  them  rioters:  S.  v.  Stalcup,!  Ired.  80. 

is  repeated  in  an  abbreviated  form  in  '  S.  v.  Russell,  45  N.  H.  88;  Scott  y. 

&  V.  Cole,  2  McCord,  117.    Bishop's  U.  S.,  Morris,  142. 

definition  is  probably  theoretically  ^  S.  v.  Voshall,  4  Ind.  589;  Rex  v. 

sufficient    It  is  certainly  concise:  Cox,  4  C.  &  P.  588;  Rex  v.  Hughes,  4 

•*  A  riot  is  such  disorderly  conduct  C.  &  P.  273;  2  Bish.  Cr.  Pr.,  §  997. 

in  three  or  more  assembled  persons,  *  S.  v.  Whitesides,  1  Swan,  88. 

mutually  accomplishing  an  object,  *C.    v.    Runnells,  10    Mass.    618; 

as  is  calculated  to  terrify  others: "  Thayer  v.  S.,  11  Ind.  287.    It  seems 

2  Bisb.  Cr.  L.,  §  1148.  that  if  any  one  person  is  terrified 

'Dougherty  v.  P.,  6  IlL  179;  Logg  this  is  sufficient  to  substantiate  such 

T.  P.,  92  IlL  598;  Davenport  v.  S.,  88  a  charge  in  the  indictment:  Reg.  v. 

QtL  184;  Rachels  v.  a,  51  G&  874;  Langford,  Car.  &  M.  602.  But  where 
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tions  of  mot  where  the  violence  is  toward  one  individual  onlj 
or  one  family.  Thus,  where  three  persons  using  threatening 
language  toward  an  individual  proceeded  to  destroy  or  injure 
his  property,  it  was  held  that  the  acts  were  sufficient  to  con- 
stitute a  riot.^  Under  an  English  statute  the  tumultuous  as- 
sembling of  persons  to  demolish  a  house,  with  acts  amounting 
to  the  beginning  of  such  demolition,  constitutes  a  riot.'  But 
the  offense  may  be  committed  without  violence  threatened 
toward  any  particular  individual.  Violently  breaking  into  a 
public  meeting  with  loud  noise  and  shouts  is  sufficient.'  The 
use  of  force,  or  the  threat  to  use  it,  need  not  necessarily  be 
noisy,  boisterous  or  tumultuous  if  the  intent  and  power  exist.^ 
While  political  demonstrations  are  proper,  a  tumultuous  as- 
sembly for  the  purpose  of  violence  to  an  individual  or  class  of 
individuals  or  destruction  of  their  property  will  be  criminal,* 
Assembling  in  a  tumultuous  manner  to  oppose  the  course  of 
justice  or  to  raise  opposition  to  the  government  is  a  riot;'  so 
is  the  assembling  for  an  unlawful  act  or  in  a  way  to  disturb 
the  peace  at  an  unseasonable  time.^  It  is  not  necessary  that 
any  unlawful  act  be  done  or  threatened;  the  manner  of  doing 
a  lawful  act  may  be  so  tumultuous  and  riotous  as  to  constitute 
a  crime.'  The  crime  may  consist  in  the  nature  of  the  act  done 
in  view  of  the  time  and  place  of  doing  it.  Thus,  attending  a 
place  of  worship,  and  laughing  and  talking  there  in  such  man- 
ner as  to  show  an  intention  and  determination  to  resist  by 
force  any  effort  to  remove  the  intruders,  may  constitute  a  riot.' 

the  indictment  alleged  the  assem-  t.  HoweU,  0  G.  &  P.  487;  Rex  v. 

bling  in  a  violent  and  tumultuous  Thomas,  4  GL  &  P.  287;  Rex  y.  Prices 

manner,   eta,   near   the   dwelling-  6  C.  &  P>{^10;  Rex  v.  Batt»  6  GL  &  P. 

house  of  A.  Bw,  with  the  use  of  op-  829.    There  seems  to  be  a  similar 

probious  epithets  towards  A.  R  and  statute  in  Virginia:  Samanni  ▼.  GL, 

his  wife,  that  the  indictment  for  16  Grat.  648. 

riot  was  not  sufficient,  it  not  appear-  *  G.  y.  Runnels,  10  Mass.  61& 

ing  that  A.  R  and  his  wife  were  in  «  P.  ▼.  O'Loughlin,  8  Utah,  isa 

the  house:  a  y.  Hathoock,  7  Ired.  62L  »a  v.  Russell,  45  N.  H.  Sa 

^a  v.  Jackson,  1  Speers,  18;  ay.  *  Pennsylvania  t.  Morrison,  Addi- 

Alexander,  7  Rich.  5;  Sanders  y.  a,  son,  274;  a  v.  Boies,  84  Me.  285. 

00  Oa.  120.    So  held  where  the  riot-  ^  Pennsylvania  t.  Gribs^  Addison* 

era  went  to  the  house  of  another  and  277. 

assaulted  and  beat  him:  Bulden  v.  ^Kiphart  v.  a,  42  Ind.  278;  a  v. 

a,  64  Ga.  861.  DiUard.  5  Blaokf.  865;  a  v.  Brooks^ 

SReg.  V.  Langford,  Gar.  &  M.  602;  1  HiU  (S.  G.),  861. 

Be&  T.  Harria»  Gar.  &  M.  661;  Reg.  •C  v.  Dupuy,  Brightly,  44  But  II 
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By  an  Indiana  statute,  known  as  the  "  White  Cap  Act,"  it  is 
made  criminal  to  combine  together  for  the  purpose  of  doing  an 
unlawful  act  in  the  night-time,  while  wearing  white  cap  masks, 
etc.;^  but  under  a  statute  for  the  punishment  of  committing  an 
unlawful  act  in  a  riotous  manner,  it  is  not  sufficient  merely  to 
prove  a  riotous  assembling,  but  there  must  be  an  act,  or  an  at- 
tempt to  commit  an  act,  which  is  iu  itself  unlawful.' 

§  994.  Numbers  of  persons. —  The  definition  of  riot  at  com- 
mon law,  as  already  given,  involves  the  assembling  of  three  or 
more  persons,'  but  statutes  in  some  states  make  the  assembling 
and  riotous  proceeding  by  two  or  more  sufficient.^ 

§  995,  Participation. —  There  must  be  the  intent  on  the 
part  of  those  assembled  to  participate  in  threatened  violence 
or  tumult,'  presence  alone  not  being  sufficient;'  and  even  the 
fact  of  subsequent  participation  by  those  assembled  will  not 
necessarily  constitute  a  riot,  if  there  was  not  an  intention  in 
assembling  to  proceed  riotously ; '  but  the  intent  may  be  inferred 
from  the  circumstances.'  All  who  are  present  intending  to  aid 
and  abet  will  be  guilty,  although  the  riotous  acts  are  done  by 
only  one,'  the  question  whether  those  present  were  encourag- 
ing and  taking  part  in  the  general  design  being  for  the  jury.^' 
Indeed,  those  who  take  part  in  the  general  design  and  plan 
may  be  guilty,  though  not  present  when  the  acts  of  violence 
are  actually  committed.^ 

is  said  that  "being  concerned  in  a  them:  Beg.  v.  Cooper,  1  Buss.,  G.  A 

TOW  "is  not  indictable:  a  v.  Bidg-  M.  405. 

ley,  10  La.  An.  802.  ^a  y.  Kempf,  26  Ma  429. 

*  iHobbs  V.  S.,  188  Ind.  404  'Pennsylvania  v.  Cribs,  Addison, 
'Smith  T.  a,  14  Ma  147.  277;  U.  a  y.  StockweU,  4  Cranch, 
>  Supra,  §  902;  MaxweU  v.  Carme,  Q  Q  671 ;  U.  a  v.  Fen  wick,  4  Cranch, 

1  McCord,  584;  a  t.  Calder,  2  Mo-  a  a  675. 

Gord*  46^  'a  y.  Straw,  88  Me.  654;  Williams 

« Prince  t.  a,  80  Oa.  27;  Stafford  t.  a,  0  Ma  268;  Newby  y.  T.,  1  Greg. 

T.  a,  08  Ga.  207;  Dougherty  v.  P.,  168;  Beg.  y.  Howell,  9  a  &  P.  487; 

6  nL  179;  Logg  y.  P.,  92  IlL  598;  a  y.  Bex  y.  Hunt,  1  Busa,  a  &  M.  888. 

Sumner,  2  Speers,  599.  As  to  liability  of  those  participating 

'a  Y.  Kempf,'26  Ma  429;  Sloan  y.  for  other  injuries  done,  see  supra, 

a,  9  Ind.  665.  §  197. 

•Nicholson's  Case,  1  Lewin,  800;  "^Beg.  y.  Harris,  Car.  &  M.  661. 

Beg.  Y.  Atkinson,  11  Cox,  880.    But  ^^  Beg.  y.  Simpson,  Car.  A  M.  669; 

the  acts  may  be  proYen  first  before  Beg.  y.  Sharpe,  8  Cox,  228;  Beg.  y. 

eoimecting  the  others  present  with  Howell,  9  C.  &  P.  487. 
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§  996.  Gonyletloii  of  one  alone. —  One  alone  cannot  be  con- 
victed under  a  charge  of  riot,  unless  it  is  shown  that  others 
were  engaged  in  the  unlawful  act;^  but  even  if  three  or  more 
be  indicted,  it  is  not  necessary  to  prove  three  of  them  guilty,  if 
the  charge  is  of  acting  with  others  described  as  unknown,  and 
it  appears  that  three  or  more  were  engaged  in  the  unlawful  pro- 
ceeding.' As  in  other  cases  it  seems  to  be  necessary,  however, 
where  the  averment  is  that  the  other  rioters  are  to  the  grand 
jurors  unknown,  to  prove  that  fact.'  And  the  fact  that  others 
engaged  in  the  riot,  or  the  result  as  between  the  defendant  and 
those  so  engaged,  is  immaterial.*  As  in  the  case  of  conspiracy, 
it  is  not  necessary  that  others  be  convicted  before  one  defend- 
ant  who  is  proved  guilty  of  the  offense  is  sentenced.* 

§  997.  Beading  the  riot  act. — There  are  provisions  in  Eng- 
land, and  in  various  states,  by  which  magistrates  are  required 
to  go  before  the  rioters  and  command  them  to  disperse,  read- 
ing the  statute  provided  in  such  cases,  after  which  a  continu- 
ance in  the  riot  constitutes  a  much  more  serious  offense.'  But 
such  a  proceeding  on  the  part  of  the  magistrate  is  not  neces- 
sary to  render  the  rioters  guilty  of  the  common-law  offense.^ 

§998.  Indictment. —  It  is  sufficient  to  allege  that  defend- 
ants riotously,  etc.,  assembled  to  disturb  the  peace  of  the  state, 
and  being  so  assembled  did  commit  a  specifically  named  act  of 
violence,  without  setting  out  that  they  had  assembled  to  do  the 
particular  act  which  they  did  do.'    But  the  allegation  of  un- 

1  Pennsylyania  v.  Craig,  Addison,  v.  Woolcock,  6  C.  &  P.  616;  Rex  v. 

190;  Hardebeck  v.  a,  10  Ind.  459;  Childe,  4  C.  &  P.  442;  Rex  v.  Ken- 

Turpin  v.  a,  4  Blackf .  72.  nett,  5  C.  &  P.  282,  n. :  Reg.  v.  Neale,  9 

2C.  V.  Berry,  5  Gray,  93;  8.  v.  Bra-  C.  &  P.  431;  Rex  v.  Fursey,  6  a  & 

zil,  Rice,  257:  &  v.  Blair,  13  Rich.  93;  P.  81. 
a  V.  Eagan,  10  La.  An.  698.  fQ,  v.  Russell,  45  N.  H.  83;  a  v. 

s  a  V.  Calder,  2  McCord,  462.    But  Runnels.  10  Mass.  518;  Rex  y.  Fursey, 

in  another  case  it  is  said  that  a  6  C.  &  P.  81.    As  to  the  protection 

charge  that  some  of  the  rioters  are  given  to  the  magistrates  and  peace 

unknown   is  a  negative  averment  officers  and    the   authority  which 

which  need  not  be  proven,  the  ontLS  they  may  exercise  in  calling  for  a9> 

of  disproving  it  being  on  the  defend-  sistanoe  under  the  English  statute, 

ant:  a  v.  Blair,  18  Rich.  93.  see  Rex  v.  Pinney,  5  C.  &  P.  254; 

4  Whitley  v.  a,  66  Ga.  656.  Rex  v.  Kennett,  5  G  &  P.  282,  n. ;  Reg 

•a  Y.Bailey,  8  Blackf.  209;  Rex  v.  y.  Phelps,  Car.  &  K.  180;   Reg.  y] 

Soott^  8  Burr.  1262.  As  to  conspiracy,  Brown,  Car.  &  M.  814 
see  supra,  §  981.  >  a  y.  Russell,  45  N.  H.  88;  Bonne- 

•Rex  Y.  James,  5  a  &  P.  153;  Rex  Yille  y.  a,  53  Wi&  680. 
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lawful  assembling  is  essential,  the  mere  charge  that  they  riot- 
ously and  violently  did  some  act  not  being  suflScient.^  Where 
the  charge  was  riotously  disturbing,  etc.,  a  justice's  court  then 
and  there  held,  etc.,  it  was  considered  unnecessary  to  set  out 
what  case  was  being  tried,  or  that  the  justice  was  lawfully 
holding  court,  or  that  he  was  lawfully  authorized  or  appointed 
to  hold  such  court.'  Although  some  state  statutes  seem  to  pro- 
vide a  summary  remedy,  a  defendant  should  not  be  tried  and 
convicted  without  an  indictment  setting  forth  the  nature  and 
cause  of  the  accusation.' 

§999.  Forms  of  indictment. —  The  following  illustrations 
will  sufRciently  indicate  the  method  in  which  the  elements  of 
the  offense  are  usually  charged : 

BBBAKINO  UF  A  OOUBT. 

The  said  A.  B.,  together  with  divers  other  persons  to  the 
number  of  ten,  who  are  to  the  grand  jurors  unknown,  on  the 

day  of ,  in  the  county  aforesaid,  with  force  and  arms 

did  unlawfully  and  riotously,  and  in  a  violent  and  tumultuous 
manner,  assemble  to  disturb  the  peace  of  the  state;  and  being 
so  then  and  there  assembled,  did  unlawfully,  riotously  and  in 
a  violent  and  tumultuous  manner,  then  and  there  disturb,  ob- 
struct, enter  and  break  up  a  justice's  court,  then  and  there  held 
before  Joseph  Barrett,  one  of  the  justices  of  the  peace  within 
and  for  the  county  aforesaid,  to  the  terror  and  disturbance  of 
others  of  the  good  people  of  the  state.^ 

TO  MAKB  AN   ASSAULT. 

That  A.  B.,  0.  D.,  E.  F.  and  G.  H.,  on  the day  of , 

in  the  county  aforesaid,  with  force  and  arms  did  unlawfully 
and  riotously  assemble  and  gather  together  to  disturb  the 
peace  of  the  state ;  and  being  then  and  there  so  assembled  and 
gathered  together,  in  and  upon  one  F.  J.  unlawfully  and  riot- 
ously did  make  an  assault,  and  him,  the  said  F.  J.,  did  then 
and  there  unlawfully  and  riotously  beat,  wound  and  ill-treat, 
so  that  his  life  was  thereby  greatly  endangered,  and  other 

1  a  V.  Gibney,  2  Allen,  150;  Reg.  v.  « Mackaboy  v.  C,  2  Va.  Cas.  26a 

Soley,  2  Salk.  694.  There  must  be  not  ^  This  f  oUo  ws  substantiaUy  a  count 

only  an  unlawful  act  done  but  an  un-  which  was  held  sufficient  in  S.  y. 

lawful  assembly  of  two  or  more  per-  Boies»  34  Me.  285.    As  to  the  forms 

sons:  Blaokwell  t.  S.,  80  Tex.  Ap,  of  averment  which  may  properly  be 

672.  used,  see,  also,  U.  S.  v.  Fenwick,  4 

>&  v.  Boies,  84  Me.  285.  Cranch,  a  a  675. 
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wrongs  then  and  there  unlawfully  and  riotously  did  commit, 
to  the  great  damage  of  hiofi,  the  said  F.  J.,  and  to  the  great 
terror  of  the  people.* 

TO  THBBATBN  IKJITBT. 

That  said  A,  B.,  0.  D.  and  E.  F.,  on  the day  of ^  in 

the  said  county,  did  then  and  there  in  a  riotous,  tumultuous 
and  violent  manner  assemble  themselves  together,  and  then 
and  there  in  a  riotous,  tumultuous  and  violent  manner,  having 
then  and  there  the  present  ability  so  to  do,  did  unlawfully  at- 
tempt to  commit  a  violent  injury  on  the  person  of  one  Kich- 
ard  Koe,  by  then  and  there  violently  threatening  to  beat,  cut 
and  shoot  the  said  Richard  Hoe.' 

§  1000.  Deseriptionof  property,— If  an  indictment  charges 
the  pulling  down  of  a  dwelling-house  as  an  unlawful  act  done, 
it  should  set  forth  whose  house  it  was;'  and  where  riot  and 
forcible  trespass  is  charged,  the  premises  should  be  described 
as  in  the  possession  of  the  occupant,  rather  than  in  that  of  the 
owner.^    Parol  evidence  of  possession  is  sufficient.* 

§  1001 .  Included  crime. —  It  seems  to  be  permissible  in  some 
states,  under  a  single  count  charging  a  riot  and  assault  and 
battery,  to  convict  the  defendants,  or  one  of  them,  for  assault, 
or  assault  and  battery  alone;*  but  it  is  more  in  accordance 
with  the  general  rule  against  charging  more  than  one  crime  in 
a  single  count  to  hold,  as  some  cases  do,  that  a  conviction  for 
assault  and  battery  cannot  be  had  under  an  indictment  for  riot, 
the  two  offenses  being  distinct,  and  the  one  not  necessarily  in- 
cluded in  the  other,  the  charge  of  assault  and  battery  included 
in  the  count  charging  a  riot  being  construed  as  a  part  of  the 
charge  of  riot.^  Of  course,  at  common  law,  where  different 
misdemeanors  might  be  charged  in  different  counts,  there  would 
be  no  objection  to  charging  riot  in  one  count  and  an  assault 
and  battery  in  another.* 

1  This  is  based  upon  an  indictment  *  Shouse  v.  C,  6  Pa.  St  88;  White 

held  sufficient  in  a  v.  Russell,  45  y.  P.,  82  N.  Y.  465;  C.  t.  Hall,  148 

N.  H.  83.  Masa  454;  a  y.  Ham,  54  Me.  194 

'This  was  held  sufficient  in  a  y.  vpreeland  t.  P.,  16  III  880;  Forge- 

Acra,  2  Ind.  Ap.  884,  28  N.  E.  R  570.  son  y.  P.,  90  IlL  510;  a  v.  Russell,  45 

.  sa  Y.  Martin,  8  Murph.  58a  N.  H.  88;  PennsjlYania  y.  Crai&  Ad- 

«  a  Y.  WUbod,  1  Ired.  82.  dison,  19a 

•a  Y.  Wilson,  1  Ired.  82;  a  y.  Ben-  >  Rex  y.  Fieldhouse,  Ck>wpi  88a 
nett^  4  DeY.  &  a  4a 
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§  1002.  PanlBhrnent. —  The  offense  at  common  law  is  a  mis- 
demeanor, not  in  its  natare  infamous;^  but  it  is  to  be  properly 
classed  as  a  high  nusdemeanor  where  such  classification  of 
erimes  is  recognized.' 

ILL  Unlawful  Assembly. 

§  1003.  Defined. —  The  nature  of  this  offense  is  explained  as 
being  the  assembling  of  three  or  more  persons  with  a  purpose, . 
which,  if  carried  out^  would  constitute  a  riot;  but  Ilawkins, 
who  thus  defines  it,  continues  by  saying  that  any  meeting 
whatsoever,  of  great  numbers  of  people,  with  such  circum- 
stances of  terror  as  cannot  but  endanger  the  public  peace,  and 
arouse  fears  and  jealousies  among  the  king's  subjects,  seems 
properly  to  be  called  an  unlawful  assembly.'  Thus,  it  is  said 
that  an  assembly  of  a  number  of  persons,  which,  from  its  gen- 
eral appearance  and  accompanying  circumstances,  is  calculated 
to  excite  terror,  alarm  and  consternation,  is  criminal  and  un- 
lawful;^ but  if  the  assembly  is  for  a  lawful  purpose  and  with 
no  intention  of  carrying  it  out  unlawfully,  even  though  there 
is  knowledge  on  the  part  of  those  assembled  that  they  will  be 
opposed,  and  with  reason  to  suppose  that  a  breach  of  the  peace 
might  be  committed  by  those  opposing,  it  will  not  be  an  unlaw- 
ful assembly.'  Although  a  person  is  justified  in  arming  him- 
self and  his  friends  for  the  defense  of  his  house  against  those 
threatening  to  make  an  unlawful  entry,  he  cannot  thus  assem- 
ble his  friends  to  prevent  trespass  on  his  premises.'  The  owner 
of  a  building  has  no  authority  to  enter  the  same  as  against  an- 
other lawfully  in  possession  thereof,  and  an  assembling  to  do 
so  would  be  unlawful.^ 

§  1004.  Intent  sufficient. —  The  intent  is  the  essen^ce  of  t!ie 
offense,  which  may  be  proved  by  a  consideration  of  the  time, 
place  and  circumstances  of  the  act  and  speech  of  those  assem- 

1  CleHans  y.  Q,  8  Pa.  St  22a    And  «  Rex  y.  Hunt,  1  'Rubs.  Cr.  888;  Rex 

see  U.  S.  Y.  MoFarlane,  1  Cranch,  C.  v.  Hunt,  8  Barn.  &  Aid.  666;  Reg.  y. 

a  168.  Vincent,  9  C.  &  P.  91;  Reg.  y.  Neale, 

s&  Y.  Furlong,  26  Me.  69.  9  C.  &  P.  481. 

M  Hawk.  P.  G,  ch.  65,  g  ^    For  » Beatty  v.  GHlbanks,  9  Q.  B.  D.  30a 

Blackstone's  definition,  see   auprOf  *Rex  y.  Bishop  of  Bangor,  1  Russ. 

S  991,  n.    See,  also^  Reg.  y.  Graham*  Cr.  274;  1  Hawk.  P.  C,  ch.  65,  g  Id 

16  Cox,  429;  2  Bish.  Cr.  L.,  g  125a  ^Meese  y.  a,  15  Neb.  558. 
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bled.^  The  assembling  is  nnlawful  without  regard  to  the  sub- 
sequent commission  of  a  Hot  or  any  unlawful  act.'  If  an  injury 
is  done  to  a  building  or  other  property,  there  may  be  an  offense 
distinct  from  that  of  unlawful  assembling.' 

§  1005.  Statutory  definition. — A  New  York  statute  pro- 
vides that  whenever  three  or  more  persons,  being  assembled, 
attempt  or  threaten  any  act  tending  towards  a  breach  of  the 
peace,  or  an  injury  to  the  person  or  property,  or  any  unlawful 
act,  such  an  assembly  is  unlawful ;  and  under  this  it  was  held 
that  a  meeting  at  which  speeches  were  made  denouncing  and 
threatening  with  death  oflScers  who  had  enforced  the  law 
against  anarchists,  and  calling  upon  other  persons  to  arm  and 
resist  the  authority,  the  other  persons  of  the  assembly  concur- 
ring in  the  views  thus  expressed,  was  an  unlawful  assembly.^ 

1  Dutcher  t.  a,  16  Neh  80.  'S.  t.  Johnson,  80  la.  694 

SRez  ▼.  Birt,  6  a  &  P.  154;  Rex  t.       «P.  t.  Most^  128  N.  T.  lOSL 

Woolcock,  6  a  &  P.  616;  Beg.  v.  Mo- 

Nanghten,  14  Cox,  676. 
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CHAPTER  43. 

AFFRAYS  AND  BREACHES  OF  THE  PEACK 

I.  Affray. 
n.  Breach  of  teqb  Peaob  and  Disorderly  Ck>NDnoi^ 

nL  DiSTURBAKOB  OF  MSBTINa& 

I.  Affray. 

§  1006.  Defined. —  The  fighting  of  two  or  more  persons  in 
some  pablio  place,  to  the  terror  of  the  people,'  constitutes  an 
affray.^ 

§  1007.  Fighting  by  consent;  mere  words  not  enough.— 

The  fighting  must  be  by  mutual  consent,'  and  the  mere  fact 
that  two  parties  are  found  fighting  together  raises  no  pre- 
sumption that  such  fighting  was  by  agreement.'  But  one  who 
aids,  assists  and  abets  is  guilty  as  principal,  although  he  was 
not  himself  engaged  in  the  fight.^  The  fact  that  defendant 
acted  in  self-defense  would  undoubtedly  be  a  justification  as 
against  the  charge  of  an  affray ;'  but  if,  after  retreating,  he  re- 
turns and  fights  voluntarily,  he  is  guilty.'  Mere  words  are  not 
enough  to  constitute  an  affray;^  but  if  the  parties  use  abusive 
and  insulting  language,  and  commit  acts  tending  to  violence, 
and  this  is  done  in  a  public  place,  it  may  amount  to  an  affray.' 

1 4  BL  Com.  145.    Blackstone  con-  dence  of  previous  fighting  between 

tinues:    "  For  if  the  fighting  be  in  the  parties,  and  threats  on  the  part 

private,  it  is  no  affray,  but  an  as-  of  one  of  them  to  injure  the  other, 

sault."    And  the  feature  of  the  of-  is  not  admissible  without  some  proof 

fense  as  causing  terror  to  the  people  connecting   the   former  encounter 

is  also  emphasized  by  Hawkins,  2  and  threats  with  the  affray:  Skains 

P.  a,  ch.  63.    For  definition  of  the  v.  S.,  21  Ala.  2ia 

offense,  see,  also,  1  Russ.  Cr.  291;  1  <  Hawkins  v.  S.,  13  Oa.822;  Curlin 

Bish.  Cr.  L.,  §  535;  2  id.,  §  1;  Simp-  v.  a,  4  Yerg.  14a 

son  V.  S.,  5  Terg.  356;  Pollock  v.  a,  ^  Hunter  v.  a,  62  Miss.  540. 

82  Tex.  Api  29.  «  a  v.  Downing.  74  N.  a  184 

SKlum  V.  a,  1  Blackt  377;  Metcalf  ?  Hawkins  v.  a,  13  Ga.  322;  O'NeiU 

V.  P.,  2  Cola  Ap.  262.    In  this  an  af-  v.  a,  16  Ala.  65;  1  Hawk.  P.  a,  ch. 

fray  differs  from  an  assault  and  bat-  63,  g  2.    But  a  challenge  to  fight  a 

tery:  Duncan  v.  C,  6  Dana,  295.  duel  is  punishable:  See  infra,  §  324 

SElum  ▼.  a,  1  Blaokl  877.    Evi-  ^Hawkins  ▼.  a,  18  Ga.  8221 
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And  if  one  person,  by  such  abusive  language  toward  another 
as  is  calculated  and  intended  to  bring  on  a  fight,  induces  the 
other  to  strike  him,  he  is  guilty  of  an  affray,  though  he  does 
not  return  the  blow.* 

§  1008.  In  a  pnblic  place. —  It  must  be  alleged  and  proved 
that  the  lighting  was  in  some  public  place  in  order  to  consti- 
tute an  affray.'  It  is  not  enough  to  allege  that  the  fighting 
took  place  in  a  town '  or  in  a  highway,^  but  it  seems  that  the 
indictment  need  not  set  forth  a  description  of  the  place  if  it 
avers  that  the  fighting  was  in  a  public  place.*  It  seems,  also, 
that  it  is  not  necessary  that  the  place  be  public  ground  in  order 
to  constitute  it  a  public  place.  Thus,  it  was  said  that  an  inclosed 
lot  ninety  feet  from  a  street  and  visible  from  the  street  was  a 
public  place.*  But,  on  the  other  hand,  the  mere  presence  of 
another  person  or  persons  at  the  fight  does  not  make  the  place, 
a  public  one,  and  it  was  held  that  a  field  surrounded  by  a  for- 
est situated  a  mile  from  any  highway  was  private  in  its  char- 
acter, though  others  were  present^ 

§  1009.  Indictment. —  A  general  allegation  of  fighting  in  a: 
public  place  is  not  sufficient.  It  is  necessary  to  show  between; 
whom  the  fighting  took  place;'  but  it  is  said  to  be  sufficient  to 
allege  that  defendants  did  make  an  affray  by  fighting,*  or  did. 
unlawfully  and  wilfully  fight  together,  the  time  and  place  being 
designated;**  and  under  such  an  indictment  those  charged  may 
be  convicted,  although  they  did  not  fight  against  each  other,, 
but  in  common  against  a  person  not  named.** 

§  1010.  Conviction  of  Joint  otTense. —  This  is  an  offense  re-, 
quiring  the  participation  of  more  than  one,  and  therefore  if 
two  are  indicted  they  must  be  tried  together,  and  a  successful 

la  V.  Fanning,  04  N.  C.  940;  8.  t.  ^8.  t.  Vanloan,  8  Ind.  182;  a  t. 

Perry,  5  Jones,  9;  a  t.  Sumner,  6  Woody,  2  Jones,  885. 

Strobh.  58.    Contra,  O^NeiU  y.  a»  16  'a  v.  Benthal,  5  Humph.  519;  a 

Ala.  65.  V.  Priddy,  4  Humph.  428. 

sa  y.  Sumner,  5  Strobh.  58;  a  t.  i^a  y.  BiHingsly,  43  Tez.  9a    And 

Weekly,  29  Ind.  206;  Beg.  y.  O'Neill,  in  another  case  it  is  said  to  be  suffi- 

6  Ir.  R  C.  L.  1.  cient  to   charge   that   defendants, 

SS.  V.  Heflin,  8  Humph.  84  being    unlawfully    aflsembled    to- 

4  S.  Y.  Weekly,  29  Ind.  206.  gether,  did  then  and  there  make  an 

*  a  Y.  Baker,  88  N.  C.  649.  affray,  to  the  great  terror  of  the,  eta : 

•Garwile  y.  a,  35  Ala.  89a  a  y.  Washington,  19  Tex.  12a 

7  Taylor  y.  a,  22  Ala.  16.  ^  Thompson  y.  a,  70  Ala.  26. 
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defense  of  one  will  operate  as  an  aoqnittal  of  both ;  ^  but  if 
more  than  two  are  jointly  indicted,  the  acquittal  of  one  will  not 
prevent  the  conviction  of  the  others.'  One  alone  may  be  in- 
dicted, tried  and  convicted,  although  others  are  not  convicted.' 
§  1011.  Included  otTense. —  Under  an  indictment  for  an 
affray  there  may  be  conviction  for  assault  and  battery.*  So  if 
there  has  been  conviction  for  assault  and  battery,  that  will  not 
bar  a  subsequent  prosecution  for  an  affray.* 

n.  Bbbaoh  of  the  Peace  and  Disobdeblt  Conduct. 

§  1012.  What  constitutes. — The  term  "  breach  of  the  peace" 
is  a  very  general  one,  including  riots,  unlawful  assemblies  and 
affrays;'  but  aside  from  these  offenses,  which  are  specific  crimes 
in  themselves,  statutes  usually  describe  breaches  of  the  peace 
80  as  to  cover  tumultuous  and  offensive  carriage,  quarreling, 
challenging,  fighting,  etc.  An  offense  as  thus  defined  may  be 
committed  without  commission  of  an  assault  and  battery  or 
other  crime,^  but  of  course  an  assault  and  battery  or  other  such 
offense  may  also  constitute  a  breach  of  the  peace.'  Something 
will  depend  also  on  the  time  and  place,  and  disregard  of  the 
Sunday  laws  may  be  a  breach  of  the  peace  when  it  disturbs 
the  quiet  to  which  citizens  are  entitled  in  the  enjoyment  of  the 
day.' 

§  1013.  Prize-fighting. —  A  mere  sparring  match  does  not 
constitute  a  breach  of  the  peace,^'  but  such  pugilistic  exercises 
may  be  abused  and  carried  beyond  the  limits  of  healthful  and 
lawful  exercise  and  sport  and  may  thus  become  a  breach  of 
the  peace,  or  even  degenerate  into  a  prize-fight."  To  consti- 
tute a  crime  it  must  appear  that  the  parties  fought  together  ^ 

1  Hawkins  v.  S.,  18  Gkk  820.  ^  Contra,    tive  allegations  necessary  to  charge 
Cash  Y.  a,  2  Overt  19a  that  crime:  Childs  v.  a,  15  Ark.  204 

2  McaeHan  v.  a,  53  Ala.  640.  >a  v.  Albertson,  118  N.  a  688. 
«  a  V.  Wilson,  PhiL  288.                         «  4  BL  Conou  142. 

4  Thompson  y.  a,  70  Ala.  26;  Mo-  ^S.  y.  Farrall,  29  Conn.  72. 

Clellan  y.  a,  58  Ala.  640;  a  y.  Allen,  ^a  y»  Barrows,  57  Vt  676. 

4  Hawks,  856.    But  it  is  said  the  aa-  *  C.  y.  Jeandell,  2  Grant,  506. 

sault  and  battery  must  be  separately  ^^  Reg.  y.  Young,  10  Cox,  871 ;  Beg. 

charged:  C.  y.  Perdue,  2  Va.  Ca&  227.  y.  Orton,  89  L.  T.  292;  a  y.  Olympic 

At  any  rate,  to  support  a  conviction  Club,  46  La.  An.  935. 

for  assault  and  battery,  the  indict-  ^^  a  y.  Bumham,  56  Vt  445;  S^ 

ment  must  contain  aU  the  substan-  Yille  y.  a,  49  Ohio  St  117. 

^  Sullivan  v.  S.,  67  Miss.  84a 
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with  intent  to  inflict  on  each  other  some  degree  of  bodily 
harm  and  with  expectation  of  reward  to  be  gained  thereby.^ 
Consent  of  the  parties  engaged  will  not  prevent  sach  a  fight 
from  being  a  breach  of  the  peace.'  Prize-fights  are  illegal,  and 
all  persons  engaging  in  them,  or  aiding  and  abetting  therein, 
are  punishable  by  the  common  law.'  Indeed  it  was  once  said 
that  all  persons  present  as  spectators,  intending  that  there 
should  be  a  breach  of  the  peace,  were  punishable  as  principals,^ 
but  subsequently  by  a  divided  court  it  was  held  in  England 
that  presence  alone  was  not  enough  to  show  criminality  in  such 
cases.*  By  statute,  prize-fighting  is  usually  expressly  prohib- 
ited,' and  it  is  even  made  criminal  for  inhabitants  of  a  state, 
by  previous  agreement,  to  leave  the  state  and  engage  in  a  fight 
outside  of  its  limits.^  To  charge  an  offense  under  the  statutes 
it  is  generally  suflBcient  to  follow  the  statutory  language  with- 
out stating  the  particulars,'  but  the  facts  must  be  sufficiently 
set  out  to  bring  the  case  within  the  statutory  definition.' 

§  1014.  Ii^nries  to  property. —  An  injury  to  a  dwelling- 
house,  calculated  to  put  the  inmates  thereof  in  fear,  is  plainly 
a  breach  of  the  peace  without  regard  to  any  statute,^  and  the 
fact  that  defendant  had  the  right  to  enter  into  the  premises 
will  be  immaterial  ;^^  but  the  offenses  of  forcible  trespass  upon 
property  and  forcible  entry  and  detainer  have  been  discussed 
elsewhere." 

§  1015.  Shooting  In  streets  or  highways.— By  reason  of 
the  danger  to  the  public  involved  therein,  it  is  a  breach  of  the 
peace  to  shoot  in  or  across  the  public  street  or  highway."  Else- 

1  P.  V.  Taylor,  96  Mich.  57«.  "a  v.  WUson,    8  Ma    91;  a  v. 

say.  Burnham,  56  Vt  445;  Heg.  Batchelder,  5  N.  H.  549;  C.  v.  Tay- 

T.  Young,  10  Cox,  871.  lor,  5  Binn.  277;  Harding's  Case,  1 

s  Reg.  V.  Brown,  1  Car.  &  M.  814;  Me.  22. 

Beg.  y.  Young,  10  Cox,  871.  i^  C.  y.  Haley,  4  Allen,  8ia    But  an 

4  Rex  y.  Perkins,  4  C.  &  P.  587.  abusiye  entering  a  house  for   the 

^  Reg.  y.  Coney,  8  Q.  R  D.  584.  purpose  of  taking  one's  own  prop- 

*C.  y.  Welsh,  7  Gray,  824;  SuUi-  erty  is  not  a  breach  of  the  peace: 

▼an  y.  a,  67  Miss.  846;  P.  y.  Taylor,  Pennsylyania  y.  Kerr,  Addison,  824. 

96  Mich.  576.  u  Supra,  §§  820  and  886-841. 

7  a  y.  Barrett^  108  Masa  802.  is  P.  y.  Bartz,  53  Mich.  498;  Woods 

•C.  y.  Welsh,  7  Gray,  824;  P.  y.  y.  a,  67  Misa  575;  a  y.  Hogan,  81 

Taylor,  96  Mich.  576u  Ma  84a 

•Suliiyan  y.  a,  67  Misa  846;  Se- 

Tille  y.  a,  49  Ohio  St  117. 
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where  will  be  foand  a  partioular  diBcnssion  of  the  offenses  re- 
lating to  highways.^ 

§  1016.  Noise  and  disturbance. —  Making  a  noise,  brawl  or 
tamnlt  to  the  disturbance  of  the  public  is  an  offense ; '  but  erery 
noise,  even  though  unusual,  is  not  a  breach  of  the  peace,  and  it 
has  been  held  that  a  charivari  is  not  necessarily  a  breach  of  the 
peace  unless  so  conducted  as  to  be  an  annoyance  to  somebody.' 
But  the  question  whether  there  is  a  disturbance  of  the  public 
peace  will  not  depend  on  whether  particular  persons  were  dis- 
turbed.^ While  it  may  be  necessary  to  aver  that  the  noise,  etc., 
was  to  the  disturbance  of  all  good  citizens,*  yet  proof  that  it 
was  of  such  nature  as  to  tend  to  annoy  all  good  citizens,  and  to 
the  actual  annoyance  of  some,  is  sufficient.' 

§1017.  Threatening  and  insulting  language. —  Threaten- 
ing and  insulting  language,  calculated  to  cause  a  breach  of  the 
peace,  is  punishable,  even  though  no  actual  violence  results,  and 
this  is  true  whether  the  language  be  addressed  to  one  individ- 
ual or  to  many.^  So  loud  shouting  in  the  streets  may  be  a 
breach  of  the  peace.'  In  some  states  there  are  statutes  against 
using  abusive  language  intended  or  naturally  calculated  to  pro- 
voke an  assault,'  or  obscene  or  licentious  language  in  the  pres- 
enoe  of  a  female,^  or  in  the  presence  of  children,^^  or  in  the 

1  Infra^  oh.  62.  thereby:  Ez  parte  Kearny,  66  CaL 

>S.  V.  Perkins*  43  N.  H.  464  212L    Mere  quarrelsome  words  are 

'St  Charles  ▼.  Meyer,  68  Ma  86.  not*  however,  sufficient:  S.  y.  Tay- 

4  St  Charles  v.  Meyer,  68  Ma  86;  a  lor,  8  Sneed,  663;  Carr  y.  Conyers,  84 

Y.  White,  64  N.  H.  48;  a  Y.  Harris,  Ga.  387.    In  Texas,  by  statute,  seri- 

101  Mas&  29.    One  who  is  not  him-  ously  threatening  to  kill  is  criminal: 

self  "in  the  peaoe  "  cannot  complain  Longley  y.  S.,  43  Tex.  480;  Sively  y. 

that  he  is  disturbed:  a  y.  Lunn,  49  &,  44  Tex.  374;  Buie  y.  a,  1  Tex.  Ap. 

Ma  90.  68;  March  y.  a,  8  Tex.  Ap.  107;  Pick- 

•a  Y.  Smith,  6  Cush.  8a  ens  y.  a,  9  Tex.  Ap.  370. 

•  a  Y.  Oaks,  118  Masa  a  >  P.  y.  Johnson,  86  Mich.  175. 

'a  Y.  Warner,  84  Conn.  376;  a  y.  *  Peters  y.  a,  66  Wis.  889;  Stener 

Benedict,  11  Vt  386;  Q  y.  Foley,  90  y.  a,  69  Wia  473;  Foreman  y.  a,  81 

Masa  497;  Heam  y.  a,  84  Ark.  660;  Tex.  Ap.  477;  Moore  y.  a,  50  Ark.  35; 

Embry  y.  C,  79  Ey.  489.    Where  the  Porter  y.  a,  86  Qa.  863;  Newton  y. 

use  of  language  is  complained  of  a,  94  Ga.  693. 

on  the  ground  that  it  was  intended  ^^a  y.  Coffing,  8  Ind.   Ap.   804; 

and  calculated  to  incite  others  to  McVay  y.  a,  100  Ala.  110;  Weaver  y. 

break  the  peace,  it  must  appear  that  a,  79  Ala.  379;  Henderson  y.  a,  68 

it  was  uttered  in  the  presence  of  Ala.  198;  Benson  y.  a,  68  Ala.  641 

those  intended  to    be    influenced  ^  Ex  parte  Foley,  63  CaL  608. 
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dwelling-house  of  another.^  Mere  personal  abuse,  however, 
does  not  necessarily  bring  the  case  within  these  statutory  pro- 
visions.' Whether  the  language  is  abusive,  insulting  or  obscene 
is  for  the  jury.'  If,  however,  the  language  alleged  is  not  in  its 
nature  within  the  provisions  of  the  statute,  and  there  is  no 
averment  indicating  any  other  meaning  than  that  appearing 
on  its  face,  the  information  may  be  quashed.^ 

§1018.  Disorderly  persons;  vagrants;  drunkards. — Va- 
grants may  be  bound  over  to  keep  the  peace,  but  aside  from 
that,  an  act  of  vagrancy  is  perhaps  not  criminal;'  but  persons 
who  are  idle  and  disorderly  may  by  statute  be  subjected  to 
punishment.'  The  criminality  in  such  cases  depends  on  the 
habitual  character  of  the  improper  conducts  A  more  general 
form  of  statutory  provision  is  that  for  the  punishment  of 
drunkenness.'  It  is  not  usual  that  intoxication  in  itself  is  made 
criminal,'  but  the  criminality  generally  depends  upon  its  being 
habitual  and  public ;  thus,  it  is  held  that  a  single  act  of  drunk- 
enness, though  open,  public  and  notorious,  is  not  indictable.'' 
The  offense  as  usually  described  involves,  therefore,  the  charac- 
ter of  being  a  common  drunkard,^  which  term,  it  is  said,  impli^ 
the  element  of  publicity."  The  indictment  should  charge  the 
offense  as  a  continuing  one,  and,  if  it  is  so  charged,  it  is  not 
necessary  to  prove  intoxication  on  each  of  the  days  included 
within  the  period  described.^  If  the  offense  is  that  of  being 
found  intoxicated,  the  indictment  must  use  the  word  ^*  found," 
and  a  charge  of  being  intoxicated  and  drunk  will  not  be  suffi- 
cient.'^   Usually  the  offense  consists  in  being  found  intoxicated 

1  Quia  V.  S.t  65  MissL  470;  Brooks  t.  *  But  under  one  statute  it  was  held 
Sb,  67  Mis&  577;  Weaver  y.  S.,  79  Ala.  optional  with  the  grand  jurors  to 
279;  Bragg  ▼.  &,  69  Ala.  204    And  present  for  a  single  act  of  drunken- 
held  that  the  *' curtilage  "  specified  ness:  &  y.  Smith,  8  Heisk.  465. 
in  the  statute  included  the  yard  or  i<^  Hutchison  y.  S.,  6  Humph.  141; 
space  used  in  connection  with  the  Hill  v.  P.,  20  N.  Y.  86a 
dwelUng:  Ivey  v.  a,  61  Ala.  Sa  "a  ▼.  Otis,  42  N.  H.  7L 
«  Brook  V.  a,  67  Miss.  677.  "  a  ▼.  Whitney,  6  Gray,  8& 
sWeaverv.  a,  79Ala.279.  »C.  v.  HcNamee,  112  liasa  28&   If 
*Q,v,  Coffing,  8  Ind.  Ap^  804  the  charge  is  of  drunkenness  on  a                       i 
*  Supra,  §  61.  specified  day,  and  on  divers  other                      , 
•C.  Y.  Doherty,  187  Mass.  245.    As  days  and  times  not  named,  it  is  a 
to  keeping  a  house  resorted  to  by  charge  of  one  act  of  drunkenness 
disorderly  persons,  see  infra,  §  1187.  only:    a   v.    Foley,  99  Masa   499;                       ' 
7  a  Y.  SuUiYan,  5  Allen,  511.  Hutchison  y.  a,  5  Humph.  141. 
84  BL  Com.  64;  a  v.  Qarrett,  80  la.  .    i^  a  v.  Bromley,  25  Conn.  & 
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in  some  public  place  so  as  to  be  open  and  notorioasJ  If  the 
statute  specifies  the  public  places  referred  to  by  it,  the  indict- 
ment must  particularly  allege  the  intoxication  to  have  been  in 
one  of  such  places.'  Indeed,  the  indictment  should  specify  the 
place  in  order  to  show  that  it  is  a  public  place  within  the  stat- 
utory definition.'  If  the  intoxication  is  of  the  character  and 
in  a  place  such  as  is  contemplated  by  statute,  it  is  immaterial 
whether  the  accused  disturbed  the  public  peace  and  good 
order.^  In  general,  it  is  su£9cient  to  charge  the  offense  in  ac- 
cordance with  the  statutory  description.'  Drunkenness,  to 
come  within  the  ordinary  statutory  description,  must  be  caused 
by  the  excessive  use  of  intoxicating  liquors,  not  by  chloroform 
or  narcotics.'  The  intoxication  contemplated  is  voluntary  in- 
toxication,^ but  not  necessarily  intentional.'  Under  some  stat- 
utes the  defendant  escapes  punishment  if  he  discloses  the  person 
from  whom  the  liquor  was  obtained.' 

§  1019,  Pnblie  place. — Many  of  the  statutes  with  regard  to 
noisy  or  disorderly  conduct  make  it  punishable  only  when  com- 
mitted in  some  public  place,^'  and  to  fulfill  this  description  it  is 
not  sufficient  that  the  act  be  done  openly  and  in  the  presence 
of  other  persons.^^  Where  the  term  *^  public  place  "  is  used  in  con- 
nection with  street^  alley,  etc.,  it  means  a  public  place  within 

i&  T.  Locker,  50  N.  J.  613;  a  ▼.  •In  re  Irish,  64  Vt  87& 

WaUer,  8  Murph.  239.  ^^But  the  offense  of  using  Tnlgar 

<S.  Y.  McLoon,  78  Me.  420.  or  profane  language  in  the  presenoe 

'Ro«tenstein  v.  S.,  0  Ind.  Ap.  200;  of  children,  eta,  need  not  be  com- 

S.  T.  Welch,  88  Ind.  80a  mitted  in  a  public  place:  Ez  parte 

*  C.  v.  Conley,  1  Allen,  6;  C  t.  Boon,  Foley,  62  CaL  508;  nor  need  the  of- 
2  Oraj,  74  fense  of  being  publicly  intoxicated 

*  Alexander  t.  Card,  8  R  I.  145;  be  in  a  public  plaoe;  one  may  be 
C  T.  MiUer,  8  Gray,  487;  GL  v.  Boon,  publicly  drunk  in  a  private  plaoe: 
2  Qray,  74  8.  v.  HcNinch,  87  N.  C.  567.    If  the 

*  C.  V.  Whitney,  11  Cush.  477.  It  is  offense  is  charged  as  committed  in  a 
not  necessary  that  the  statute  other-  school-house,  described  as  a  public 
wise  define  the  word  ''drunk:  **  S.  v.  place,  it  will  be  inferred  that  there 
Brown,  88  Kan.  800;  Evans  ▼.  S.,  60  were  persons  there  assembled:  Par- 
Ind.  569L    As  to  the  meaning  of  the  sons  v.  S.,  83  Tex.  Ap^  540. 

terms  "drunk'*  and  "intoxicated,"      "a  v.  Kennison,  55  N.  H.  243;  S. 

see  &  V.  Eelley,  47  Vt  204;  a  v.  Hux-  v.  Sowers,  53  Ind.  81 1.    A  grand-jury 

ford,  47  la.  16;  a  v.  Pierce,  65  la.  85.  room  is  a  public  place:  Murchison  v. 

7a  V.  Hughes,  138  Masa  406;  a  v.  a,  34  Tex.  Ap.  8;  but  not  a  guest's 

Brown,  88  Kan.  800,  8  Am.  Cr.  R.  165.  room  at  a  hotel:  Bordeaux  v.  a,  81 

But  see  a  V.  Sevier,  117  Ind.  88&  Tex.  Ap.  87. 

•a  T.  White,  64  Vt  873. 
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the  compact  part  of  a  town  and  not  merely  a  public  highway.^ 
In  general  it  is  sufficient  to  charge  the  offense  as  committed  in 
a  public  street.'  If  the  statute  specifies  ^^  highway,"  it  will  not 
cover  an  act  done  on  the  track  of  a  railway.' 

§  1020.  Disturbance  of  family  or  neighborhood.—  Special 
protection  is  sometimes  by  statute  extended  to  a  family  or 
neighborhood  as  against  loud  or  indecent  language  and  dis- 
orderly conduct,  but  language  addressed  to  one  person  in  par- 
ticular does  not  come  within  such  statutory  prohibition/  nor 
does  such  offense  include  a  disturbance  of  an  assembly.' 

§  1021.  Method  of  charging  oflTense. — Where  the  words  of 
the  statute  specify  sufficiently  the  acts  contemplated  thereby 
so  as  to  advise  the  defendant  as  to  the  nature  of  the  crime  with 
which  he  is  charged,  it  is  sufficient  to  follow  the  words  of  the 
statute;'  but  where  the  statute  does  not  define  the  offense,  but 
only  provides  a  punishment  for  it,  allowing  the  definition  to  be 
determined  by  the  common  law,  the  use  of  the  words  of  the 
statute  is  not  sufficient.''  In  a  charge  for  inciting  to  a  breach 
of  the  peace,  it  is  not  necessary  to  set  out  the  particular  words 
and  gestures  used,'  it  being  a  sufficient  designation  of  the  offense 
to  name  the  person  to  whom  the  language  was  addressed;' 
and  even  if  the  indictment  does  specify  the  words  used,  evi- 
dence of  other  abusive  words  on  the  same  occasion  may  be 
introduced.^'  The  name  of  the  person  to  whom,  or  in  whose 
presence,  abusive  language  is  charged  to  have  been  used  with 
intent  to  provoke  an  assault  should  be  alleged.^^    The  place  is 

IS.  ▼.  Stevens,  86  N.  H.  69.  person,  was  sufficient:  Lecroy  v.  S., 

s  a  V.  Waggoner,  62  Ind.  481;  8.  v.  89  Ga.  836. 

Moriarty,  74  Ind.  103;  Rosenstein  v.  ?&  v.  Peirce,  43  N.  H.  278;  Finch 

a,  9  Ind.  Ap,  290.  v.  a,  64  Miss.  461.    A  charge  that  de- 

s Comer  v.  a,  62  Ala.  820.  fendant  did  ''revel,**  eta,  was  held 

« a  V.  Schlottman,  62  Ma  164;  a  sufficiently  definite:   Began*8   Peti- 

v.  Fogerson,  29  Ma  416.  Infra,  §  1166.  tion,  12  &  L  809. 

•a  V.  Hughes,  82  Ma  86.  >  Stuckmyer  v.  a,  29  Ind.  20. 

SBassette  v.  a,  61  N.  J.  602;  a  ▼.  'Moore  v.  a,  60  Ark.  26;  Foreman 
RoUins,  66  N.  H.  101;  a  v.  Craddock,  v.  a,  81  Tex.  Ap.  477. 
44  Kan.  489;  Weaver  v.  a,  79  Ala.  i®  Porter  v.  a,  86  Ga.  862;  Benson 
279.    Where  the  statute  made  it  an  v.  a,  68  Ala.  644.    But  to  the  con- 
offense  to  use  opprobrious  words  *'of  trary,  see  a  v.  Burrell,  86  Ind.  813; 
or  to  "  another,  and  the  charge  was  Stener  v.  a,  69  Wis.  472. 
of  using  such  words  "of  and  to"  a  ^^a  v.  Clark,  81  Minn.  207;  Peters 
person  named,  held,  that  proof  of  v.  a,  66  Wis.  889L 
using  such  words  of,  but  not  to,  such 
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SO  far  essential  that  a  variance  with  reference  thereto  will  be 
f atal.^  Under  a  statute  punishing  the  use  of  profane  and  vulgar 
language  in  a  public  place,  it  was  held  sufBcient  to  charge  that 
defendant  ^'  used  profane  and  vulgar  language  on  [a  day  named] 
and  on  divers  other  days  in  a  public  street  and  in  the  presence 
and  hearing  of  divers  persons  then  and  there  assembled,  and 
then  and  there  repeated  the  same,  to  the  evil  example  and  com- 
mon nuisance  of  all,"  etc.'  But  where  the  charge  was  of  be- 
having in  a  noisy,  disorderly  and  indecent  manner,  without 
specificationsf,  it  was  held  insufficient.' 

*    III.   DlSTUBBAlSrOlB  OF  MEETINGS. 

§  1022.  What  constitutes. —  The  disturbance  of  any  assem- 
bly of  the  people  or  public  officers  for  a  lawful  purpose  being 
conducted  in  an  orderly  manner  is  a  public  wrong  punishable 
at  common  law,^  and  within  the  same  category  disturbance  of 
public  worship  is  an  act  tending  to  destroy  the  public  morals 
and  to  cause  a  breach  of  the  peace.*  A  breach  of  the  peace  in 
open  court  is  a  direct  disturbance  and  palpable  contempt  of  the 
authority  of  the  court.' 

§  1023.  What  deemed  public  meeting. — Under  a  statute 
punishing  the  disturbing  of  any  school  or  other  assembly  of 
people  met  for  a  lawful  purpose,  it  was  held  that  the  disturb- 
ance of  a  temperance  meeting  was  punishable.^  The  statutes 
include  any  lawful  disturbance  or  interruption  of  an  assembly 
of  people,  authorized  under  the  general  constitutional  assurance 
of  the  right  to  meet  and  consult  upon  the  common  good,  and 
perhaps  extends  to  other  assemblages  for  lawful  purposes.' 

§  1024.  Congregation  assembled  for  worship.—  Statutes 
use  various  terms  in  defining  the  offense  of  disturbing  a  relig- 
ious meeting,  but  the  particular  terms  used  seem  to  be  imma- 
terial   An  ordinary  Sunday-school,  where  the  Bible  and  re- 

iQuin  ▼.  a,  05  Mi8&  470.  »U.  a  v.  Aubrey,  1  Cranch,  a  a 

s&  Y.  Brewington,  84  N.  a  78a  185;  IJ.  a  ▼.  Brook^  4  Cranoh,  a  (X 

sa  v.  Fiske,  18  R.  L  410.  427;  a  ▼.  Jasper,  4  Dev.  82a 

«  CampbeU  v.  a,  59  Pa.  St  268.    A  •  Ex  parte  Terry,  128  U.  a  289. 

statute  for  the  punishment  of  per-  ^c  v.  Porter,  1  Gray,  476;  a  v. 

sons  who  sbaU  disturb  any  religious  Norris,  59  N.  H.  586. 

society  when  meeting  together  for  >  d  v.  Porter,  1  Gray,  476. 
pablio  worship  is  sufficiently  defi- 
nite: a  y.  Stuth,  11  Wash.  42a 
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ligious  precepts  are  taught,  is  held  to  be  a  religioas  assembly ;  ^ 
but  where  the  statute  distinctly  specifies  assemblages  for  re- 
ligious worship,  assemblages  for  conducting  a  Sundaynschool, 
an  assemblage  for  transacting  business  pertaining  to  religious 
worship  or  the  Sunday-school,  etc.,  the  charge  of  disturbing  a 
congregation  assembled  for  religious  worship  will  not  be  sus- 
tained by  proof  of  disturbing  a  Sunday-school ;  *  nor,  under  such 
statute,  will  proof  that  a  congregation  assembled  for  business 
purposes  was  opened  with  religious  exercises  bring  it  within  the 
description  of  a  congregation  assembled  for  worship.'  The 
statute  as  to  disturbance  of  a  congregation  met  for  worship 
does  not  apply  to  any  assemblage  of  people,  except  when  con- 
gregated in  a  regular  place  of  worship,  or  place  set  apart  for 
such  purpose ;  it  will  not  cover  an  assembly  in  a  public  street.^ 
But  the  method  of  worship  is  immaterial,  the  protection  of  the 
statute  being  extended  to  all,  irrespective  of  creed,  opinion  or 
mode  of  worship;  and  it  was  therefore  held  that  a  meeting  of 
the  Salvation  Army  came  within  the  protection  of  the  statute.* 
To  constitute  an  assembly  for  divine  worship,  some  consider- 
able number  of  people  must  be  collected  at  ,or  about  the  time 
when  worship  is  to  commence  in  the  place  where  it  is  to  be 
celebrated ;  *  but  the  protection  continues  until  the  assembly  is 
dispersed,  and  is  not  limited  to  the  time  of  actual  service;  ^  and 
even  where  the  church  authorities  assembled  after  the  close  of 
religious  services  for  the  purpose  of  the  trial  of  a  member,  it 
was  held  that  disorderly  conduct  was  punishable  as  the  dis- 
turbance  of  public  worship.*  But  there  can  be  no  disturbance 
of  a  religious  congregation  committed  after  the  congregation 
has  dispersed.'  The  question  whether  the  assembly  is  one  for 
religious  worship,^*  or  whether  such  assemblage  still  continues 

iMartin  v.  a,  6  Bazt  284  But  a  'a  v.  Bryson,  82  N.  a  676L 
meeting  for  the  enjoyment  of  the  ^  S.  v.  Lusk,  68  Ind.  264;  a  ▼.  Ram- 
Christmas  festival,  although  in-  say,  78  N.  Q  448;  Williams  v.  a,  8 
tended  especially  for  the  Sunday  Sneed,  818;  C.  ▼.  Jennings  8  Qrat 
school  scholars  and  teachers,  was  624;  Liancaster  v.  a,  68  Ala.  898; 
held  not  to  be  within  the  statute:  Kinney  v.  a,  88  Ala.  224;  Dawson 
Layne  v.  a,  4  Lea»  lOa  v.  a,  7  Tex.  Ap.  69. 

>  Hubbard  v.  a,  82  Tex.  Ap.  889.  •  HoUingsworth  v.  a,  6  Sneed,  6ia 

s  Wood  y.  a,  11  Tex.  Ap.  8ia  »a  v.  Jones,  68  Ma  486;  a  v.  Ed- 

«  a  V.  Schlieneman,  64  Ma  886.  wards,  82  Ma  648. 

•HuU  y.  a,  120  Ind.  163.  ^^S.  y.  Norris,  69  N.  H.  686. 
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and  is  in  existence  at  the  time  of  the  distarbance  complained 
of,^  is  for  the  jury. 

§  1025.  Dlstnrbance  of  school. — A  statute  providing  for 
punishment  of  disturbing  a  school  does  not  cover  an  assembly 
for  culture  and  improvement  without  the  element  of  master 
and  pupil  and  the  usual  organization,'  but  it  does  include  any 
school  for  the  purpose  of  instruction  regularly  established  and 
in  operation,  whether  public  or  private.'  To  take  possession 
of  the  school-house,  when  the  pupils  are  not  assembled,  and 
prevent  the  use  of  the  building  for  the  assembling  of  the  school, 
is  not  a  disturbance  or  interruption  of  the  school.^ 

§  1026.  What  deemed  a  distnrbance. — Irreverent  and  un- 
becoming conduct,  such  as  to  embarrass  and  annoy  the  min- 
ister, will  be  sufficient  to  constitute  a  disturbance  of  public 
worship.*  So  one  who  engages  voluntarily  in  a  fight  at  the 
church  door,*  or  goes  out  and  employs  loud  and  profane  lan- 
guage, such  as  to  be  heard  through  the  church,  is  guilty  of  a 
disturbance.^  Engaging  in  violent  and  insulting  discourse,  on 
^i^g  given  leave  to  speak  by  a  member  of  the  assembly,  may 
constitute  a  disturbance;*  and  so  it  may  be  a  disturbance  to 
interrupt  the  services  by  speaking  in  regard  to  the  expulsion 
of  a  member  after  being  directed  by  the  minister  to  stop;*  but 
it  is  not  a  disturbance  to  remonstrate,  with  those  assembled  for 
worship,  against  their  use  of  a  church  edifice  on  the  ground 
that  they  have  no  right  thereto.**  It  is  not  necessary  that  the 
acts  complained  of  entirely  prevent  the  progress  and  objects 

1 S.  y.  Snyder,  14  In<L  429.  church  where  assembled,  but  it  was 

*S.  y.  Gager,  28  Conn.  282.  announced  to  them  that  there  was  a 

*Sw  y.  Leigh  ton,  85  Me.  195.  fight  in  progress,  whereupon  they 

^S.  y.  Spray,  118  N.  C.  680.  came  but,  it  was  held  that  the  crime 

>Friedlander  y.  S.,  7  Tex.  Ap.  204  of  disturbing  worship  was  not  com- 

So  held  as  to  cracking  and  eating  of  mitted:  S.  y.  Kirby,  108  N.  G.  772. 

nuts:  Hunt  y.  S.,  8  Tex.  Ap.  110.  Conyiction  for  assault  and  battery 

But  where  the  information  charged  wiU  not  bar  a  prosecution  for  dis- 

disturbance  by  loud  and  yociferous  turbanoe  by  assault  and  battery  and 

exclamations    and   swearing,  held,  profane  swearing,  as  the  latter  is 

that  eyidenoe  of  laughing  and  talk-  sufficient  in  itself:  Smith  y.  S,,  67 

ing  was  not  sufficient  to  warrant  a  Misa  116. 

conviction:  Lyons  y.  a,  25  Tex.  Ap.  ^Mcllroy  y.  a,  25  Tex.  507. 

40a  ^Lancasterv.  a,  53  Ala.  89a 

•  Wright  y.  a,  8  Lea.  56a    Where  •  S.  y.  Ramsay,  78  N.  a  44a 

the  fight  was  not  near  enough  to  be  ^^  Morris  y.  a,  84  Ala.  457. 
heard  by  the  congregation  in  the 
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of  the  meeting ;  ^  nor  is  it  necessary  that  the  whole  congrega- 
tion be  disturbed,  the  disturbance  of  one  or  a  few  is  sufficient;' 
and  an  allegation  that  certain  persons  named  were  disturbed 
is  surplusage  and  need  not  be  proved  as  laid.'  Evidence  of 
particular  persons,  who  were  present,  that  they  were  not  dis- 
turbed is  immaterial;^  and  it  is  not  competent  for  a  witness  to 
testify  that  the  manner  of  the  defendant  was  not  such  as  was 
calculated  to  disturb  the  congregation  where  the  words  used 
directly  appear.*  But  a  witness  may  properly  testify  that  the 
parties  complained  of  were  trying  to  fight,'  or  caused  general 
confusion,  excitement  and  disturbance.'' 

§  1027.  The  Intent. —  The  intent  is  of  the  essence  of  the 
offense,  and  if  the  disturbance  is  not  wilful,  but  the  result  of 
acting  in  good  faith  for  a  proper  purpose,  it  is  not  criminal; ' 
but  the  unlawful  intent  may  be  inferred  from  doing  and  per- 
sisting in  acts  which  are  the  primary  cause  of  a  disturbance.' 
Under  the  Texas  statute  it  is  necessary  that  the  congregation 
be  conducting  itself  in  a  lawful  manner;  ^'  but  the  fact  that  the 
accused  believed  the  congregation  were  not  conducting  them- 
selves i*i  a  lawful  manner,  because  they  were  trespassing  on 
the  right  of  another  congregati6n,  will  not  be  a  defense."  As 
bearing  on  the  intent,  the  fact  of  similar  previous  acts  of  dis- 
turbance, or  similar  acts  of  disturbance  committed  by  others, 
without  objection,  is  not  admissible." 

§  1028.  The  indictment. —  In  general  the  manner  of  dis- 
turbance should  be  alleged,"  but  it  is  not  necessary  to  allege  in 

1  Brown  v.  &.,  46  Ala.  175.  *  West  v.  &.,  9  Humph.  65;  Salter 

sCockreham  v.  8,,  7  Humph.  11;  v.  S.,  99  Ala.  207;  Johnson  y.  S.,  92 

Mcllroy  v.  a,  25  Tex.  507.  Ala.  82.    This  last  case  practicaHy 

SHuU  Y.  a,  120  Ind.  15a  OYerruIes  Harrison  y.  a,  87  Ala.  154^ 

*  Holt  V.  a,  1  Bazt  192.  in  which  it  was  held  that  mere  reck- 

*  CalYert  y.  a,  14  Tex.  Ap.  154  lessness  or  carelessness  leading  to  a 

*  ReeYes  y.  a,  96  Ala.  8a  disturbance  would  not  be  punish- 
^Lewis  Y.  a,  88Tez.  Ap.  618.  able.  A  charge  of  doing  acts  di- 
s  Richardson  y.  a,  5  Tex.  Ap.  470;  rectly  constituting  a  disturbance  is 

a  Y.  Linkhaw,  69  N.  C.  215;  a  y.  sufficient  to  show  that  the  acts  were 

Jacobs,  108  N.  C.  897;  Bays  y.  a,  6  wilful:  a  y.  Stuth,  11  Wash.  42a 

Nebw  167.    The  eYidence  must  show  lo  Nash  y.  a,  82  Tex.  Ap.  868;  Mor- 

that  the  acts  complained  of  were  gan  y.  a,  82  Tex.  Ap.  4ia 

wilful,  malicious  and  contemptuous:  ^^  Dorn  y.  a,  4  Tex.  Ap.  67. 

a  Y.  Jones,  58  Mo.  486.    Mere  mis-  i'  Harrison  y.  a,  87  Ala.  154 

ohieYous  or  heedless  conduct  is  not  ^*  Jones  y.  a,  28  Neb.  495;  a  t. 

enough:  Brown  y.  a,  46  Ala.  175.  Butcher,  79  la.  110;  a  y.  Fiske^    IS 
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detail  the  words  used  ^  nor  the  acts  done ; '  neither  is  it  necessary 
to  state  the  object  for  which  the  meeting  was  held/  nor  the  de- 
nomination of  the  religious  society.^  Generally  it  is  held  suffi- 
cient to  follow  the  words  of  the  statute.'  It  is  not  necessary 
to  allege  the  locality,  other  than  to  bring  the  offense  within 
the  jurisdiction  of  the  court,*  but  the  disturbance  must  be  so  al- 
leged as  to  show  that  it  was  sufficiently  near  the  meeting  to 
disturb  it.''  Acts  of  disturbance  at  another  time  than  that 
relied  upon  cannot  be  shown.* 

R.  I.,  410.  It  is  snfflcient  to  aUege  meeting  wiU  sustain  an  allegation 
the  disturbance  to  have  been  "by  that  the  people  disturbed  were  as- 
cursing  and  quarreling  and  fighting  sembled  for  religious  worship:  &  v. 
and  discharging  a  loaded  pistol,  and  Yarborough,  19  Tex.  161. 
by  boisterous  conduct,  and  by  other-  *  Tate  ▼.  &,  6  Blackf.  110. 
wise  indecently  acting:"  Huffman  *  Howard  v.  S.,  87  Ind.  68;  Biggs 
y.  a.  95  Ga.  46a  v.  S.,  7  Lea,  475;  Jones  v.  a,  28  Neb. 
1  a  y.  Batliff,  10  Ark.  68a  495;  Kindred  y.  a,  88  Tex.  67;  Cop- 
s  a  y.  Hinson,  81  Ark.  68a  But  a  ping  y.  a,  7  Tex.  Ap.  61;  a  y.  Hom« 
yarianoe  in  proof  from  the  method  19  Ark.  578;  Hicks  y.  a,  60  Ga.  464 
of  disturbance  alleged  wiU  be  fatal:  *a  y.  Smith,  5  Harr.  490;  Corley 
a  y.  Sherrill,  1  Jones,  60a  y.  a,  8  Tex.  Ap^  412. 

'Howard  y.  a,  87  Ind.  6&    Proof  ^a  y.  Doty, 6  Coldw.  sa 

of  an  assemblage  for  a  protracted  >  Brown  y.  a,  46  Ala.  175. 
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CHAPTER  44. 

CARRYING  CONCEALED  WEAPONa 

§  1029.  At  common  law« — In  1328  an  English  statute  was 
passed  making  it  a  misdemeanor  for  any  one  to  go  or  ride  any- 
where armed  by  night  or  day,  exoept  the  king  and  his  ministers 
or  servants;  ^  bat  this  statute  was  held  to  be  simply  declaratory 
of  the  common  law.'  Thus,  the  crime  of  carrying  weapons 
without  lawful  occasion  or  excuse  may  be  regarded  as  a  part 
of  the  common  law  derived  from  England,'  but  it  rests  now  en- 
tirely upon  statutory  provisions. 

§  1030.  Constitutionality  of  statutes. — The  provision  of 
the  second  amendment  to  the  constitution  of  the  United  States, 
that,  ^^  A  well-regulated  militia  being  necessary  to  the  security 
of  a  free  state,  the  right  of  the  people  to  keep  and  bear  arms 
shall  not  be  infringed,"  applies  only  to  the  federal  government, 
and  does  not  in  any  manner  restrain  the  power  of  the  states  to 
regulate  the  bearing  of  arms,  or  prohibit  it  altogether  when  it 
would  endanger  the  public  safety.^  So  a  provision  in  the  bill 
of  rights  in  a  state  constitution  saving  the  rights  of  citizens  to 
bear  arms  in  defense  of  themselves  and  the  state  is  not  contra- 
vened by  an  act  prohibiting  the  carrying  of  concealed  weapons.' 
In  general  such  statutes  are  constitutionaL'     The  constitu- 

12  Edw.  8,  ch.  8  (statute  of  North-  tional  guaranty  of  the  right  of  the 

ampton).  people  to  bear  arms  without  infringe- 

» Knights*  Case,  8  Mod.  117.  ment*  with  a  grant  to  the  general 

s  S.  V.  Huntly,  8  Ired.  418.  assembly  of  power  to  describe  the 

*  U.  S.  V.  Gruikshank,  92  U.  S.  642;  manner  in  which  arms  may  be  borne, 

Presser  v.  Illinois,  116  U.  a  252;  Fife  does  not  prohibit  legislation  making 

y.  S.,  81  Ark.  455;  S.  v.  Buzzard,  4  it  penal  to  bear  arms  in  the  presence 

Ark.  18;  a  v.  Shelby,  90  Ma  802;  a  of  a  court:  HUl  v.  a,  58  Ga.  47a 

V.  Wilforth,  74  Ma  528;  Andrews  ▼.  •  Wright  ▼,  Q,  77  Pa.  St  470;  a  ▼. 

a,  8  Heisk.  165;  Aymette  v.  a,  2  Wilbum,  7  Baxt  57;  a  v,  SpeUer,  86 

Humph.  154;  Nunn  v.  S.,  1  Ga.  248;  N.  C.  697. 

a  V.  Reid,  1  Ala.  612;  a  v.  Mitchell,  •Miller  v.  Texas,  158  U.  a  685; 

8  Blaokf.  229;  S.  ▼.  Jumel,  18  La.  An.  Haile  v.  a,  88  Ark.  664    Sale  of  pis- 

899;  a  ▼.  Chandler,  5  La.  An.  489;  S.  tols  may  be  prohibited:  Dabbs  v.  a, 

V.  Smith,  11  La.  An.  683:  a  v.  Work-  39  Ark.  85a 
man,  85  W.  Va.  867.    The  constitu- 
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tional  provisions  aa  to  the  right  to  bear  arms  relate  to  the 
arms  of  warfare  which  the  subject  may  keep  and  use  for  pur- 
poses of  training  and  defense,  and  not  to  such  other  weapons 
as  are  employed  in  riots  and  disorders;^  but  an  act  pro^riding 
for  the  forfeiture  of  the  weapons  upon  a  conviction  for  carry- 
ing weapons  contrary  to  statute  is  unconstitutional.' 

§  1031.  What  made  criminal. —  The  statutes  usually  limit 
the  offense  as  defined  to  cases  of  carrying  weapons  concealed, 
and  one  who  carries  a  pistol  in  an  open  manner,  and  so  plainly 
and  fully  exposed  to  view  that  any  person  coming  in  contact 
with  him  in  the  usual  and  ordinary  associations  of  life  can  see 
that  it  is  a  pistol,  does  not  violate  the  statute; '  but  the  weapon 
may  be  considered  "  concealed  "  if  persons  near  enough  other- 
wise to  see  it  in  ordinary  intercourse  cannot  see  it;  and  this  is 
a  question  for  the  jury.^  If  the  weapon  be  carried  concealed 
but  for  a  moment,  the  law  is  violated.*  It  matters  not  how  the 
weapon  is  concealed.*  It  is  a  violation  of  the  provisions  of  a 
statute  punishing  the  carrying  of  a  deadly  weapon  concealed 
^^  about "  the  person  to  carry  such  a  weapon  concealed  in  a 
basket  ^  or  satchel*  So  carrying  a  pistol  in  a  holster  is  a  viola- 
tion of  the  statute  against  carrying  weapons ;  *  but  carrying  a 
pistol  in  a  wagon  is  not  a  carrying  about  the  person.^*  So  one 
who  merely  picks  up  a  pistol,  and  in  a  few  minutes  lays  it  down 
again,  is  not  guilty  of  carrying  about  his  person.^  In  Massa- 
chusetts it  is  made  criminal  to  have  concealed  weapons  when 
arrested  for  another  offense." 

1  English  y.  a,  86  Tex.  478;  Cook-  ^  a  v.  MoManus,  89  N.  C.  555;  Diffey 

ram  y.  a,  24  Tex.  894;  for  instance,  y.  a,  86  Ala.  66;   Boles  y.  a,  86  Ga. 

''brass  knnckles: "  Bell  y.  a,  89  Ala.  255,  8  Am.  Cr.  R.  126,  and  note. 

61;  Harris  y.  a,  22  Tex.  Ap.  677.  »  Warren  y.  a,  94  Ala.  79. 

s  Jennings  y.  a,  6  Tex.  Ap.  298;  *  Barton  y.  a,  7  Baxt  105;  Lewis 

Leatherwood  y.  a,  6  Tex.  Ap.  244.  y.  a,  2  Tex.  Ap.  26. 

s  Smith  y.  a,  96  Ala.  66;  Stookdale  lo  Cathey  y.  a,  28  Tex.  Ap.  40a    To 

y.  a,  82  Ghk  225;  KiUet  y.  a,  82  Ga.  constitute  a  carrying  about  the  per- 

292.  son  the  pistol  must  be  so  connected 

^Street  y.  a,  67  Ala.  87;  Owen  y.  with  the  person  of  defendant  as  to 

a,  81  Ala.  887;  Jones  y.  S.,  51  Ala.  go  with  his  movements :  Ladd  y.  S., 

16;  a  y.  Johnson,  16  a  a  187;  a  y.  92  Ala.  5a 

Lilly,  116  N.  C.  1049;  Sutton  y.  a,  12  "  Brooks  y.  S.,  15  Tex.  Ap.  88. 

Fla.  185;  &.  y.  Bias,  87  La.  An.  259.  i^  C.  y.  Doherty,  108  Mass.  448;  C. 

»  Brinson  y.  a,  75  Ga.  882L  y.  O'Connor,  7  AUen,  58a 

•a  y.  Judy,  60  Lid.  isa 
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§  1032.  The  Intent. — Different  views  are  entertained  as  to 
the  element  of  intent  involved  in  the  crime.  Some  courts  hold 
the  intent  not  to  be  an  ingredient  of  the  crime  and  immaterial, 
as  the  statute  makes  the  act,  and  not  the  intent,  criminal;^ 
and  though,  no  doubt,  evidence  that  the  weapon  was  carried 
through  restraint  or  in  ignorance  of  its  real  character  might  be 
shown  in  defense,  yet,  where  the  statute  does  not  make  the 
crime  consist  in  wilfully  carrying  the  weapon,  it  is  not  neces- 
sary to  negative  possible  excuses,  and  evidence  of  the  carry- 
ing alone  will  warrant  a  conviction.'  It  is  not  admissible  to 
provre,  in  behalf  of  defendant,  that  he  was  advised  by  a  third 
person  to  carry  a  weapon.'  Nevertheless,  criminal  intent  is 
essential  as  in  other  crimes,  and  may  be  negatived  in  the  same 
way ;  *  and  it  may  be  shown  that  the  weapon  is  being  carried, 
not  as  a  weapon,  but  merely  as  a  piece  of  property,  for  instance 
from  a  place  of  purchase  or  repair,'  or  for  the  purpose  of  re- 
turning it  to  its  owner,'  or  by  reason  of  its  having  been  foand.'' 
But  it  is  said  that  one  who  carries  a  weapon  for  the  purpose 
of  trading  it  off  is  in  violation  of  the  law.'  The  fact  that  a 
party  was  engaged  to  play  a  part  in  a  school  exhibition  in 
which  a  pistol  was  to  be  used  was  held  not  an  excuse  where  it 
appeared  that  he  carried  it  on  a  different  day  and  used  it  in 
a  personal  difficulty.'  So,  where  it  was  claimed  that  the  weapon 
was  being  carried  to  the  purchaser,  evidence  that  it  was  subse- 
quently in  defendant's  possession  was  held  admissible.^'  And 
where  it  was  claimed  that  the  weapon  was  broken  and  ineffi- 
cient and  was  being  taken  for  repair,  the  act  of  carrying  was 
held  criminal,  it  appearing  that  it  was  used  for  the  purpose  of 
making  a  hostile  demonstration.^  The  statutes  provide  certain 
excuses,  as  will  appear  in  the  following  sections.    In  general, 

1  Strahan  v.  &.,  68  Misai  847;  V^aUs  statutory  regulation    has   already 

▼.  a,  7  Blackf.  572;  Cutsinger  v.  C,  7  been  discussed:  Supra,  g  128. 

Bush,  892.  ftPressler  ▼.  a,  19  Tex.  Ap.  62;  a 

» a  V.  WiUiams*  70  la.  52.  v.  GUbert,  87  N.  a  527. 

tBerney  y.  a,  89  Ala.  288;  Coffee  *a  v.  Brodnaz,  91  N.  a  54a 

T.  a,  4  Lea,  245;  Hopkins  y.  C,  8  ^Mangum  y.  a,  15  Tex.  Aix  86a 

Bush,  480.  >a  y.  Dixon,  114  N.  C  850  (oyer- 

« Polk  y.  a,  62  Ala  287;  Shorter  y.  ruling  a  y.  Harrison,  98  N.  a  605). 

a,  68  Ala.  129;  Hardin  y.  a,  68  Ala.  'Preston  y.  a,  68  Ala.  127. 

88.    The  oonflict  in  the  decisions  as  ^^  Upton  y.  a,  88  Tex.  Ap.  28t 

to  whether  want  of  criminal  intent  n  Crawford  y.  a»  94  Qa.  772L 
wiU  be  a  defense  for  yiolating  a 
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other  excuses  for  carrying  a  weapon  are  not  allowed  to  be 
shown ;  ^  but  there  are  other  cases  which  seem  to  recognize  the 
doctrine  that  special  emergencies,  not  provided  for  by  statute, 
may  constitute  an  excuse  for  the  act.' 

§  1033.  What  weapons. —  In  a  charge  of  carrying  a  con- 
cealed pistol  it  is  not  necessary  to  allege  and  prove  that  it  was 
loaded ; '  but  the  weapon  must  be  such  that  it  may  be  effective 
as  a  pistol.^  If,  however,  it  is  capable  of  being  discharged  by 
striking  the  hammer  with  a  knife  or  other  instrument  it  may 
be  within  the  statute,  although  the  main  spring  of  the  lock  is 
broken.*  So  it  may  be  criminal  to  carry  the  pieces  of  a  pistol 
which  may  readily  be  put  together  so  as  to  make  an  effective 
weapon,  though  as  carried  they  are  separate  and  incapable  of 
immediate  use.*  An  exception  of  "  horsemen's  pistols "  may 
cover  an  "  army  repeater,"  it  being  carried  by  a  person  of  the 
same  class  of  persons  who  were  in  the  habit  of  carrying  "  horse- 
men's pistols  "  at  the  time  of  the  enactment  of  the  statute  and 
in  the  same  manner.^  Under  statutes  making  it  criminal  to 
carry  bowie  knives  or  other  deadly  weapons,  one  may  be  pun- 
ished for  carrying  a  butcher  knife ;  *  but  a  statute  specifying 
bowie  knives,  pistols  and  dirks  does  not  cover  a  razor  as  a  dan- 
gerous weapon,  it  not  being  sold  on  the  market  as  a  weapon.* 
A  statute  prohibiting  the  carrying  of  knives  in  form,  shape  or 
use  resembling  bowie  knives  is  not  void  for  indefiniteness.^* 

§  1034.  Exceptions;  apprehension  of  attack. —  Under  a 
statutory  exemption  of  persons  threatened  with  or  having 
good  reason  to  apprehend  an  attack,  it  is  not  an  excuse  that 
there  has  been  a  conditional  threat  of  violence  unaccompanied 
with  any  act  or  conduct  on  the  part  of  the  person  making  the 
threat  evincing  a  design  to  carry  it  out.  The  apprehension 
must  be  justified  by  facts  and  circumstances  such  as  will  show 
the  jury  that  it  was  well  founded;  ^^  but  it  is  not  necessary  that 

1  Alexander  y.  a,  27  Tex.  Ap.  53a  •  Hutchinson  v.  a,  63  Ala.  & 

>  Strickland  ▼.  a,  88  Tex.  Ap.  659;  ^Puryear  ▼.  a,  44  Qa.  221. 

Barkley  y.  a,  28  Tex.  Ap.  00.  >  a  y.  Erwin,  91  N.  a  545^ 

>a  y.  Dnzan,  6  Blackf.  81;  a  y.  *a  y.  Nelson,  88  La.  An.  94a 

W&rdlaw,  48  Ark.  7a  !« Hay nes  y.  a,  5  Humph.  120;  Sears 

^Eyinsy.  a,  46AUL88;Cooky.a,  y.  a,  88  Ala.  847. 

11  Tex.  Ap.  19.  11  a  V.  Barnett  84  W.  Va.  74;  Col- 

ft  Williams  y.  a,  61  Ga.  417;  Bedus  Her  y.  a,  68  Ala.  499;  Baker  y.  a,  49 

y.  a,  82  Ala*  68;  Atwood  y.  a,  68  Ala.  850;  Smith  y.  a,  69  Ind.  140; 

Ala.  60a  O'Neal  y.  a,  82  Tex.  Ap.  4a 
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the  threatened  attack  be  one  which  is  to  be  anticipated  at  a 
particular  time.  A  person  in  danger  may  carry  arms  when 
he  has  reasonable  grounds  to  believe  that  his  person  or  the 
person  of  some  member  of  his  family  will  be  in  immediate 
danger  of  violence  at  the  hands  of  another.^  Under  statutes, 
however,  which  make  no  exception  on  account  of  apprehen- 
sion of  attack,  it  is  no  defense  against  a  charge  of  carrying  con- 
cealed weapons  that  one's  life  is  believed  to  be  in  danger.' 

§  1035.  On  one's  own  premises, —  Some  statutes  permit  one 
to  carry  a  concealed  weapon  on  his  own  premises.  A  laborer 
on  the  land  of  another  is  not  within  such  exception ; '  nor  is  one 
upon  his  own  premises  when  in  fact  he  has  leased  the  premises 
to  another  without  reservation  of  authority  to  enter  thereon.* 
The  common  stairway  or  halls  of  a  building,  occupied  by  offices 
of  different  persons,  are  not  within  the  description  of  one's 
^'  own  property."  •  So  one  engaged  in  supervising  the  erection 
of  a  building  for  another  is  not  on  his  own  premises.*  Under 
a  statute  not  making  such  an  exception,  it  is  no  defense  that 
the  weapon  was  carried  within  the  curtilage  of  defendant's 
abode.^ 

§  1036.  Travelers. —  Some  statutes  permit  travelers  to  carry 
concealed  weapons,  and  one  who  is  going  from  home  to  a  point 
far  enough  distant  to  be  beyond  the  circle  of  his  neighbors  and 
not  within  the  routine  of  his  daily  business  is  a^traveler  or  upon 
a  journey  within  the  meaning  of  such  an  exception.*  So  'one 
returning  to  his  permanent  home  from  a  temporary  residence 
is  a  traveler ; '  but  one  is  not  a  traveler  in  going  from  his  resi- 
dence to  his  county  seat  in  the  usual  method  of  making  such  a 

iSuddith  Y.  a,  70  Misa  250;  BaUey  thereof:  a  v.  HeweU,  90  N.  a  705; 

V.  C,  11  Bush,  688;  Maupin  v.  a,  89  Lemmons  v.  a,  56  Ark.  559. 

Tenn.  867;  Short  v.  a,  25  Tex.  Ap.  « Clark  v.  a,  49  Ark.  174 

879.  ^  Kinkead  v.  a,  45  Ark.  386. 

s  Livingstone  y.  a,  8  Tex.  Ap.  74;  ?  Harman  v.  a,  69  Ala.  248;  Djous 

Ohatteaux  y.  a,  52  Ala.  888;  a  y.  y.  a,  6  Lea,  584;  CarroU  y.a,28  Ark. 

Speller,  86  N.  0. 697.  99;  Titus  y.  a.  42  Tex.  57a 

s  a  V.  Terry,  98  N.  a  585.  «  Davis  v.  a,  45  Ark.  859;  Hathoote 

4Zallner  v.  a,  15  Tex.  Ap.2a    The  y.  a,  55  Ark.  181;  Wilson  v.  a,  68 

premises  must  be  those  in  some  way  Ala.  41;  Lockett  v.  a,  47  Ala.  42; 

occupied  by  the  accused:  Brannon  Burst  v.  a,  89  Ind.  188;  McGuirk  y. 

y.  a,  23  Tex.  Ap.  428;   but  the  por-  &.,  64  Miss.  209. 

tion  of  the  highway  adjoining  one's  *CampbeU  v.  a,  28  Tex.  Ap.  44 
premises  may  be   deemed   a  part 
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journey.*  The  privilege  commences  when  the  person  is  setting 
out  on  his  journey  and  continues  until  he  reaches  the  end 
thereof.*  A  mail  carrier  is  not  within  the  exception,'  unless 
while  going  from  one  route  to  another.*  The  traveling  may 
be  for  business,  pleasure  or  health ;  *  for  instance,  one  may  be 
traveling  while  in  pursuit  of  a  fugitive  from  justice,*  but  a 
fugitive  fleeing  from  the  officers  of  the  law  to  evade  arrest  can- 
not be  deemed  a  person  traveling.^  If,  while  on  one's  journey, 
he  departs  from  his  general  purpose,  to  visit  saloons,  gambling 
houses  and  so  on,  he  cannot  during  that  time  be  deemed  a  per- 
son traveling.® 

§  1037.  Officers. —  The  statutes  recognize  the  propriety  of 
certain  officers  carrying  weapons  while  engaged  in  the  dis- 
charge of  an  official  duty.  Thus,  a  deputy  marshal  is  within 
such  exception,*  but  not  private  detectives  and  tax  collectors.** 
Perhaps  the  belief  in  good  faith  that  one  is  an  officer  and  as 
such  entitled  to  carry  a  weapon  may  be  considered  an  excuse, 
although  his  warrant  of  appointment  as  officer  is  void ;  *^  but 
one  who  knows  that  his  right  to  act  as  an  officer  has  not  been 
perfected  by  qualifying  in  pursuance  of  his  appointment  can- 
not claim  such  exemption.**  In  general,  the  exception  in  behalf 
of  an  officer  only  applies  while  he  is  in  the  discharge  of  his 
duty." 

§  1038.  Indictment. —  In  general,  it  is  sufficient  to  charge 
the  offense  in  the  words  of  the  statute,  and  it  is  not  necessary 
to  allege  that  the  defendant  was  in  the  habit  of  carrying  con- 
cealed weapons  or  that  the  act  was  done  with  an  unlawful 
purpose ;  **  but  it  should  be  alleged  and  proven  that  accused 

1  Garr  v.  a,  84  Ark.  44a  "  Blair  v.  3,,  26  Tex.  Ap.  887 ;  Rainey 

'Coker  v.  a.  63  Ala.  95;  McGuirk  v.  a,  8  Tex.  Ap.  63. 

T.  a»  64  Mi8&  209.  13  Ringer  v.  a,  88  Tex.  A  p.  180. 

>a  V.  Bamett,  84  W.  Va.,74  "West  v.  a,  26  Tex.  Ap.  90;  Love 

^Lott  V.  a,  122  Ind.  89a  v.  a,  82  Tex.  Ap.  86;  Brewer  v.  a,  6 

s  Burst  V.  a,  89  Ind.  18a  Baxt  446;  Miller  v.  a,  6  Baxt  449; 

•Haywood  v.  a,  66  Miss.  402;  Bioe  Beach  v.  a,  94  Ala.  113;  Bell  v.  a, 

▼.  a,  10  Tex.  Ap.  28a  100  Ala.  7a     If  the  exception  de- 

7  Shelton  t.  a,  27  Tex.  Ap.  44a  pends  on  being  engaged  in  executing 

> Stilly  v.  a,  27  Tex.  Ap.  445;  Bati-  criminal  process,  the  officer  must  in- 

gan  V.  a,  83  Tex.  Ap.  801.  troduce  the  process  in  evidence  or  a 

*In  re  Lee,  46  Fed.  R  59.  certified  copy  thereof  if  obtainable: 

UHom  y.  a,  6  Lea,  885;  Gayle  v.  Beasley  v.  a,  5  Lea,  705;  Carmichael 

a,  4  Lea,  46a  y.  a,  11  Tex.  Ap.  27. 

1*  a  y.  Swope,  20  Ind.  lOa 
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does  not  belong  to  any  of  the  classes  of  persons  exempted  from 
the  provisions  of  the  statute.^ 

§  1039.  Eyldence. —  Until  evidence  is  introdaced  as  to  the 
fact  of  carrying  a  weapon  concealed  it  is  not  necessary  for 
defendant  to  give  any  explanation  as  to  his  possession  thereof.' 
Possession,  however,  is  by  some  statutes  mB,dejf>rima/dGie  evi- 
dence of  concealment;'  but  on  the  production  of  evidence  that 
the  weapon  was  carried  oatside  the  clothing  and  uncovered 
the  presumption  of  concealment  is  rebutted/  Where  the  claim 
on  the  part  of  the  defendant  is  that  he  was  an  officer,  his  state- 
ments at  the  time  of  exhibiting  his  weapon  that  he  was  such 
officer  are  admissible  as  a  part  of  the  res  gestm^  and  not  being  con- 
tradicted constitute  a  defense.*  The  act  of  carrying  is  deemed 
continuous,  and  it  is  therefore  not  necessary  that  the  evidence 
shall  relate  to  the  same  moment  of  time.*  The  proof  must  cor- 
respond to  the  allegation  as  to  the  description  of  weapon  car- 
ried, but  the  term/^  brass  knucks"  being  one  descriptive  of  a 
kind  of  weapon  rather  than  of  the  material  used,  the  proof 
may  show  the  carrying  of  suck  an  instrument  made  of  lead 
instead  of  brass.''  An  indictment  for  carrying  two  weapons 
concealed  is  sufficiently  sustained  by  proof  of  the  carrying  of 
one  of  them.' 

1  P.  y.  Pendleton,  79  Mioh.  817;  a  «a  ▼.  Boten,  86  N.  a  70t 

▼.  Duke,  42  Tex.  456;  Young  v.  &,  » Irvine  v.  a,  18  Tex.  Ap.  6t    So  a 

43  Tex.  462;  Smith  v.  a,  42  Tex.  464;  statement  as  to  the  intended  use  of 

Summerlin  v.  a,  8  Tex.  Ap.  444;  a  the  weapon  made  at  the  time  of  bor- 

V.  Clayton,  43  Tex.  410.    Contra,  C.  rowing  it  is  admissible:  Wilson  y. 

y.  McClanahan,  2  Met  (Ky.)  a  a,  88  Ark.  657. 

s  Ridenour  v.  S.,  65  Ind.  411.  •  Dean  v.  a,  98  Ala.  71. 

say.  McManus.  89  N.  Q  555;  S,  r.  ^Patterson  y.  a,  8  Lea,  676. 

Woodfin,  87  N.  a  526;  a  y.  Hayne,  >a  v.  Howard,  3  Met  (Ky.)  407. 
88  N.  a  625. 
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CHAPTER  45. 

LIBEL  AND  SLANDER. 

§  1040.  Nature  of  the  offenses. —  The  crimiDality  of  libel  is 
made  to  depend  apon  the  tendency  of  the  publication  of  defam- 
atory matter,  by  writing,  printing,  signs  or  pictures,  to  cause 
a  breach  of  the  peace.^  It  is  assumed  that  spoken  words  alone 
will  not  have  so  great  a  tendency,  and  therefore  slander  is  not, 
in  general,  made  criminal.  This  distinction  seems  arbitrary, 
and  has,  to  some  extent,  been  obliterated  by  statute  in  a  few 
of  the  states  making  slander  punishable  in  particular  cases,* 
but  in  the  main  it  is  preserved  as  a  fundamental  distinction  in 
the  law  of  criminal  defamation.'  A  civil  action  for  damages 
for  the  same  libel  is  no  bar  to  a  criminal  prosecution  therefore 

§  1041.  Definition, — It  is  ditBcult  to  give  a  definition  of 
libel  which  shall  suggest  the  different  forms  which  it  may  take, 
but  Blackstone's  definition  will  serve  the  purpose  of  a  short 
description  to  be  explained  by  illustrations.  It  is,  in  substance, 
a  malicious  defamation  of  any  person  made  public  by  either 
printing,  writing,  signs  or  pictures,  in  order  to  provoke  him  to 
wrath  or  expose  him  to  public  hatred,  contempt  and  ridicule.' 

§  104:2.  Common  law  or  statntory. —  Libel  is  an  offense  at 
common  law.*    There  are  various  statutory  definitions  in  the 

1 1  Hawk.  P.  C.,  ch.  78,  §  8;  4  BL  esteem  and  the  opinion  of  aU,  or  to 

Com.  150;  Case  De  LibeUis  Famoeis,  bring  him  into  public  hatred,  con- 

6  Coke,  125;  Moody  v.  S.,  94  Ala.  42;  tempt  or  ridicule:"  S.  v.  Jean  dell, 

Beg.  V.  Lord  Mayor,  16  Q.  B.  D.  772;  5  Harr.  475.    Bishop's  definition  is 

Beg.  V.  Holbrook,  4  Q.  R  D.  42,  40.  concise,  but  perhaps  too  broad  to 

'See  tn/ra,  g  1057.  represent   the   law  as   it   actually 

>  1  Bish.  Cr.  U,  ^  470,  540,  591.  stands.    It  is  as  follows:  "A  libel  is 

*  Foster  v.  C,  8  Watts  &  S.  77.  any  representation  in  writing,  or  by 

*4  BL  Com.  150.    And  see,  for  a  pictures,  effigies,  or  the  like,  calcu- 

fuller  definition,  the  following:  *'A  lated  to  create  disturbances  of  the 

libel  is  a  malicious  publication  in  peace,  to  corrupt  the  publio  morals, 

printing,  writing,  signs  or  pictures,  or  to  lead  to  any  act  which,  when 

imputing    to    another    something  done,  is  indictable:"  2  Bish.  Cr.  L., 

which  has  a  tendency  to  injure  his  §  907. 

leputation,  to  disgrace  or  degrade       *  S.  v.  Burnham,  0  N.  H.  84;  CL  ▼. 

him  in  society,  and  lower  him  in  the  Chap,  4  Mass.  168;  C,  v.  Blanding,  8 
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different  states,  but  frequently  these  are  merely  a  designation 
of  the  offense  as  it  existed  at  common  law.  The  English  stat- 
ute on  the  subject  has  been  held  not  to  be  a  definition  but  a 
description  only,  providing  a  punishment  for  what  is  criminal 
by  the  common  law.* 

§  1043.  Ar  against  prlyate  indlTldnals. —  Words  which  im- 
pute to  another  any  act,  the  tendency  of  which  is  to  disgrace 
him  or  deprive  him  of  the  confidence  and  good  will  of  society, 
or  lessen  its  esteem  for  him,  are  libelous  per  se?  It  is  not  nec- 
essary that  the  publication  impute  a  crime.'  Thus,  a  publica- 
tion is  libelous  which  charges  another  with  corruption  *  or  mis- 
conduct as  a  juror  in  reaching  a  verdict  by  a  game;'  or  with 
having  been  ejected  from  a  house  of  ill-fame;*  or  with  being  a 
scoundrel;^  or  with  having  had  his  house  searched  for  stolen 
property;'  or  with  having,  as  a  political  worker,  aimed  to 
secure  doubtful  pension  grants  and  an^z-convict-labor  bills  to 
catch  votes.*  But  a  newspaper  article  commenting  on  the  atti- 
tude of  a  person  named  in  not  contributing  to  a  fund  was  held 
not  to  be  libelous,  as  it  did  not  impute  to  bim  any  moral  delin- 
quency or  conduct  unfitting  him  for  general  society,  or  expose 

Pick.  304;  C.  v.  Chapman*  18  Met  1  Rich.  179.    It  was  held  libelous  to 

68;  S.  V.  Avery,  7  Conn.  266;  P.  v.  charge  one  with  having  entertained 

Croswell,  3  Johns.  Cas.  337.  (knowingly)  a  discreditable  person: 

1  Reg.  V.  Munslow,  1  Q.  R  D.  (1895)  Gregory  v.  Reg.,  15  Q.  R  957. 

75&     The    statutory   definition   of  «  Hartford  v.  a,  96  Ind.  461. 

criminal  libel  in  Iowa  is  used  also  *  C.  v.  Wright.  1  Cusb.  46. 

in  defining  what  libels  are  action-  *  P.  v.  Jackman,  96  Mich.  269. 

able:  Stewart  v.  Pierce,  —  la.  — ,  61  ^  Crowe  v.  P.,  93  IlL  231;  Woody  ▼. 

N.  W.  R  38a  a,  16  Tex.  Ap.  252. 

«a  V.  Smily.  .37  Ohio  St  30;  a  v.  ^a  v.  Smily,  37  Ohio  St  80. 

Sohmitt,  49  N.  J,  579;  P.  v.  Jack-  »a  v.  Schmitt  49  N.  J.  579.    SOi  a 

man,  96  Mich.  269;  C  v.  Wright,  newspaper  article  charging  a  real- 

1  Cush.  46;  Hartford  v.  a,  96  Ind.  estate   agent    with   discriminating 

461;  a  V.  Spear,  13  R  L  324.    Thus,  against  negroes  and  advising  such 

it  is  libelous  to   charge   one  with  persons  not  to  patronize  him,  but  to 

having    been    pardoned   from    the  leave  *'  the  old  skunk  to  himself  to 

penitentiary:  a  v.  Brady,  44  Kan.  stink  himself  to  death,"  was  held 

486.    To  write  a  letter  in  the  name  libelous:  Pledger  v.  a,  77  Ga.  242L 

of  another,  using  language  such  as  A  newspaper  article  reporting  the 

is  calculated  to  subject  the  sijpposed  filing  of  an  information  for  assault 

writer  to   public  hatred  and  con-  and  battery  characterized  the   act 

tempt,  is  libelous:  S.  v.  HoUon,  12  as**  brutal;"  /ie/d,  that  this  was  suf- 

Lea,  482.  ficient  to  degrade  and  disgrace  the 

*  Hartford  v.  a,  96  Ind.  461 ;  a  v.  party  charged,  and  therefore  libel- 

Bpear,  13  R  L  324;  a  v.  Henderson,  ous:  C.  v.  Keenan,  67  Pa.  St  20a 
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hira  to  ridicule  or  contempt.^  It  is  a  libel  to  send  to  another 
through  the  mail  an  envelope  bearing  an  address  thereon  in 
large  letters  "  Bad  debt  collection  agency."  *  So  also  there 
may  be  a  publication  as  to  another's  property  which  will  ex- 
pose him  to  hatred,  contempt  or  ridicule,  and  therefore  be  libel- 
ous.' 

§  1044.  As  against  a  family  or  class  or  corporation. —  A 
libel  need  not  be  on  a  particalar  person,  but  may  be  upon  a 
family  or  class  of  persons,  if  the  tendency  of  the  publication  is 
to  stir  up  riot  and  disorder  and  incite  to  a  breach  of  the  peace.^ 
Therefore  it  was  held  to  be  a  criminal  libel  to  publish  that 
"  Gk)v.  Harvey  pardoned  his  own  brother  out  of  the  peniten- 
tiary," although  there  might  be  naore  than  one  brother.*  So 
there  may  a  libel  on  a  corporation.* 

§  1045.  As  against  wife. —  A  husband  is  not  indictable  for 
defaming  his  wife,^  and  it  has  been  so  held  in  England  notwith- 
standing the  married  woman's  property  act.® 

§  1046«  As  against  the  dead. — The  publication  of  a  libel  on 
the  character  of  a  dead  person  in  pursuance  of  a  malicious  pur- 
pose to  vilify  the  memory  of  the  deceased,  with  a  view  to  in- 
jure his  relatives,  may,  it  seems,  be  criminal  ;•  but  to  falsely  and 
maliciously  announce  the  death  of  a  person  with  intent  to  annoy 
and  harass  him  and  his  family  does  not  constitute  a  libel.^* 

§  1047.  As  against  public  officers. —  The  publication  of  a 
charge  against  a  public  oflScer,  imputing  to  him  dishonesty  and 
corruption  in  the  discharge  of  his  official  duty,  is  libelous.^^ 

§  1048.  As  against  government. —  In  England  publications 
inveighing  against  the  government,  tending  to  degrade  and 
vilify  it  and  promote  discontent  and  insurrection,  have  been  held 
libelous,"  but  the  doctrine  of  freedom  of  the  press  has  been  so 

IP.  ▼.  Jerome,  1  Mich.  143.  Topham,  4  T.  R  126;   Reg.  ▼.  La- 

sa  T.  Armstrong.  106  Mo.  805.  bouchere,  12  Q.  B.  D.  820;  Steven, 

•  a  V.  Mason,  26  Oreg.  27a  Dig.  Cr.  L.  267;  1  Hawk.  P.  C.  ch.  78, 

«a  V.Brady,  44  Kan.  485;  Palmer  §  1;    Case   De   Libellis  Famosis,  5 

V.  Concord,  48  N.  H.  211;  Rex  v.  Coke,  125;  2  Bish.  Cr.  L.,  §939. 

WiUiams,  5  R  &  Aid.  695.  ws.  v.  Riggs,  22  Vt  831. 

»a  V.  Brady,  44  Kan.  485.  "  C.  v.  Damon,  186  Masa  441-  C.  v. 

•a  V.  Boogher,  8  Ma  Ap.  44a  Child,  18  Pick.  198;  a  v.  Mott,  46 

7  a  V.  Eiens,  95  N.  C.  69a  N.  J.  494. 

«Reg.  V.  Lord  Mayor,  16  Q.  R  D.  "Rex  v.  Pain,  Comb.  858;  Rex  v. 

772L  Woodfall,  Loflft,  776;  Reg.  v.  Collins, 

*a  ▼.  Clap,  4  Mass.  168;  Rex  ▼.  9  Car.  &  P.  456;  Reg.  v.  Lovett>  9 
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much  more  fully  recognized  with  us  than  in  England  that  there 
lias  been  little,  if  any,  occasion  to  entertain  prosecutions  for 
this  branch  of  the  offense.  In  an  early  case  in  this  country  it 
was  said  that  the  publication  of  an  article  in  a  newspaper  in- 
veighing against  the  constitution  and  form  of  government  of 
the  United  States  would  be  criminal  or  not  according  to  the 
intent  with  which  it  was  published.^  But  evidently  a  libel  on 
the  federal  government  could  not  be  an  offense  under  the  laws 
of  a  state;  and  while  doubtless  such  an  offense  against  the 
United  States  might  be  prescribed  by  statute,  if  so  circum- 
scribed as  not  to  interfere  with  constitutional  limitations,  yet, 
aside  from  statute,  there  can  be  no  such  offense  punished  in 
the'  federal  courts,  because -they  have  no  jurisdiction  of  com- 
mon-law crimes.* 

§  1049.  Blasphemous  or  obscene  pnblicatf  ons. —  It  has  been 
held  in  England  that  publications  which  reflect  on  the  Christian 
religion  or  on  virtue  and  morality,  or  tend  to  disturb  the  civil 
order  of  society,  are  libelous.'  The  decision  in  most  of  these 
cases  is  simply  that  blasphemy  and  obscenity  are  punishable  at 
common  law;  and  the  cases  in  this  country^  are  to  the  same 
effect,  and  can  hardly  be  considered  to  support  the  proposition 
that  such  cases  are  within  the  scope  of  libeL  These  offenses 
are  not  within  the  usual  definitions  of  libel  at  common  law,* 
nor  within  the  statutory  definitions  as  found  in  most  of  the 
states.  They  are  made  criminal,  if  at  all,  as  distinct  offenses, 
and  will  be  discussed  elsewhere.* 

§  1050.  Freedom  of  the  press« —  The  constitational  guaran- 
ties as  to  freedom  of  the  press  found  in  the  federal  and  state 
constitutions  include  freedom  from  censorship  as  to  what  shall 
be  published  and  also,  probably,  protection  against  legal  cen- 

Car.  &  P.  462;  Bex  t.  Lambert,  2  Wilkes,  4  Burr.  2527;  Rex  v.  Carlile, 

Camp.  898;  Reg.  v.  Sullivan,  11  Cox,  8  R  &  Aid.  161;  Rex  v.  Waddington, 

44    Publications  tending  to  degrade  1  R  &  C.  26;  Dugdale  v.  Reg.,  1  EL  & 

and  defame  persons  in  stations  of  R  485;  Rex  v.  Williams,  26  Howell, 

power  and  dignity  in  foreign  coan-  St  Tr.  656;   Reg.  t.  Gathercole,  2 

tries  may  be  treated  as  libels  on  the  Lewin,  287;  Reg.  t.  Hetherington,  5 

ground  that  they  tend  to  involve  the  Jur.  529. 

country  in  disputes  or  warfare:  Rex  <C.  v.  Holmes,  17  Mass.  886;  CL  t. 

y.  (Gordon,  1  Russ.  Cr.  247.  Sharpless,  2  Serg.  &  R  91;  Bell  t.  SL, 

1  Resp.  V.  Dennie,  4  Yeates,  267.  1  Swan,  42. 

«U.  a  V.  Hudson,  7  Cranoh,  82.  ^  Supra,  §  104t 

•Rex  V.  Curl,  2  Stra.  788;  Rex  v.  ^ Infra,  §  1156,  and  §  1159. 
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sure  and  panishment  for  any  publication,  provided  it  is  not  so 
far  injurioas  to  public  morals  or  to  private  reputation  as  to  be 
deemed  criminal  by  the  common-law  standards,  by  which  de- 
famatory publications  were  judged  when  this  freedom  was 
made  a  constitational  right.^  As  understood  in  England,  free- 
dom of  the  press  involved  perhaps  only  freedom  from  censor- 
ship, the  liability  for  the  publication,  when  made,  being  deter- 
mined by  the  rules  of  law  applicable  to  civil  and  criminal  libel.' 
The  question  of  freedom  of  the  press  becomes,  therefore,  one 
as  to  the  extent  to  which  pablications  are  to  be  deemed  privi- 
leged for  the  public  good,  notwithstanding  injury  resulting 
therefrom  to  individuals  or  to  the  government. 

§  1051.  The  truth  as  a  defense. — The  common-law  rule  in 
regard  to  criminal  libel  differs  from  that  as  to  a  civil  action 
for  damages  for  a  libel  in  that,  in  the  criminal  prosecution,  the 
truth  of  the  defamatory  matter  constitutes  no  defense,'  and  in 
England  until  the  passage  of  Lord  Campbell's  Act^  it  was  im- 
material whether  the  defendant  had  knowledge  of  the  untruth 
of  the  libel,  though  that  fact  might  be  weighed  in  affixing  the 
punishment.*  Therefore,  the  truth  of  the  matter  spoken  is  not 
at  common  law  admissible  on  behalf  of  defendant,  except  in 
cases  of  privilege  to  be  hereafter  considered.*  In  most  of  the 
states  of  the  Union  there  are  either  constitutional  or  statutory 
provisions  entitling  the  defendant  in  the  criminal  prosecution 
to  introduce  evidence  of  the  truth  of  the  publication,  and  in 
some  states  the  truth  is  made  a  justification  without  regard  to 
the  motive  or  purpose  with  which  the  pubUcation  is  made.^ 

iCooley,  Const  Lim.  (6th  ed.)  510.       7  Hartford  v.  a,  96  Ind.  461;  a  v. 

>4  BL  Com.  151;  De  Lolme,  Const  Bush,  122  Ind.  42;  a  v.  Hostner,  85 

of  Eng.,  ch.  12,  p.  109.  Ma  553;  Johnson  v.  a,  81  Tex.  Ap. 

>1  Hawk.  P.  a,  ch.  78,  g  6;  Case  464.    In  Kansas  the  constitutional 

De  Libellis  Famosis,  5  Coke,  125;  provision  is  that,  if  it  shaU  appear 

Rex  Y.  Burdett  4  R  &  Aid.  95^  that  the  matter  was  published  for 

*6&7  Via, ch. 96,  § 6.    In  seditious  justifiable  ends, the  accused  shall  be 

libel  the  truth  is  still  not  a  defense:  acquitted.  And  it  has  been  held  that 

Reg.  T.  Duffy,  2  Cox,  45.  a  statute  requiring  that  the  pub- 

^Boaler  t.  Reg.,  21  Q.  B.  D.  284.  lication  shall  have  been  with  good 

*  C.  T.  Clap,  4  Mass.  168 ;  C.  t.  Bland-  moti  ves  an d  for  j  usti fiable  ends  is  un- 

ing,  8  Pick.  804;  Q,  v.  Lehre,  2  Tread w.  constitutional  in  so  far  as  it  relates 

Const  809;  Rex  v.  Wright,  8  Term  to  the  motive:  a  v.  Verry,  86  Kan. 

R  298;  Rex  t.  Creevey,  1  Maule  &  a  416;  a  v.  Wait»  44  Kan.  810. 

27a 
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Under  such  provision  in  Missonri,  it  is  said  tbat  tbe  burden  of 
proving  tbe  tratb  of  the  defamatory  matter  is  on  tbe  defendant ;  ^ 
but  in  Indiana  it  is  beld  tbat  defendant  is  not  required  to  prove 
tbe  trutb  of  tbe  publication,  but  if  from  all  tbe  evidence  a  rea- 
sonable doubt  arises  in  tbe  minds  of  the  jury  as  to  tbe  trutb  of 
tbe  publication,  defendant  is  entitled  to  tbe  benefit  of  tbe 
doubt.'  The  usual  form  of  constitution  or  statutory  provision, 
however,  is  tbat  tbe  trutb  may  be  given  in  evidence  and  will 
constitute  a  defense  if  it  appears  that  it  was  published  with 
good  motives  and  for  justifiable  ends;  and  under  such  provis- 
ions tbe  question  becomes  one  of  privilege,  that  is,  whether  the 
circumstances  were  such  as  to  make  the  publication  proper,' 
and  it  is  for  defendant  to  allege  and  prove  that  the  case  is  one 
of  privilege.^  But  the  justification  on  the  ground  of  truth  of 
the  matter  published  and  the  existence  of  a  lawful  occasion 
must  be  as  broad  as  the  libel.  It  is  not  sufiicient  to  show  that 
part  of  the  libel  is  true.*  Where  tbe  truth  is  relied  on,  the 
proof  must  be  by  direct  evidence,  and  not  by  rumor  or  report, 
however  strong  it  may  be  by  reason  of  repetition  and  contin- 
uance.* And  according  to  the  Massachusetts  practice  the  prose- 
cution is  entitled  to  a  bill  of  particulars  setting  forth  the  facts 
relied  upon  by  defendant  to  sustain  his  libelous  charges.^ 

§  1052.  Privileged  publications. —  It  is  undoubtedly  the  law 
as  to  criminal  libels,  as  it  is  in  civil  actions  for  libel,  that  some 
publications  are  privileged  and  are  not  to  be  deemed  libelous, 
no  matter  what  may  be  their  nature.  Thus,  a  petition  to  the 
king,^  or  to  parliament,  or  to  a  committee  thereof,  or  any  arti- 
cles of  peace  exhibited  to  justices  of  the  peace,  or  any  other 
proceedings  in  the  regular  course  of  justice,  cannot  be  deemed 

1 S.  V.  Hosmer,  85  Ma  55a  verse,  4  Conn.  17;  Roberta  ▼.  Brown« 

3  a  T.  Bush,  122  Ind.  42.    And  to  10  Bing.  519.    Where  the  charge  was 

same  effect,  see  McArthur  v.  S.,  59  of  robbery  it  was  held  that  proof  of 

Ark.  431.  cheating  was  not  admissible  in  de- 

'  As  to  privilege,  see  infra^  §  1052.  fense:  S.  v.  Yerry,  36  Kan.  416. 

*C.  V.  Bonner,  9  Met  410;  a  v.  «C.  v.  Snelling,  15  Pick.  337;  a  v. 

Conable,  81  la.  60.  Place,  153  Pa.  St  314;  a  v.  White^  7 

»a  V.  Burnham,9N.H.84;Melton  Ired.  180;  Rex  v.  Holt,  5  Term  B. 

V.  a,  3  Humph.  388;  Reg.  v.  New-  436;  Reg.  v.  Newman,  1  EL  &  BL  26& 

man,  1  EL  &  BL  26a    This  rule  is  ^c,  y.  SneUing,  15  Pick.  321. 

the  same  as  in  civil  cases:  Skinner  *Ca8e   of  the  Seven  Bishops^  Id 

▼.  Power,  1  Wend.  451;  Stow  v.  Ck)n-  Howell's  St  Tr.  18a 
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libelous.'  In  general,  all  judicial  proceedings  are  privileged 
in  this  sense,'  but  the  privilege  extends  only  to  such  statements 
as  are  pertinent  to  the  issue,  and  will  not  cover  irrelevant  mat- 
ter inserted  falsely,  maliciously  and  wilfully.'  Publication  of 
legislative  or  judicial  proceedings  is  also  privileged  if  confined 
to  a  true  and  honest  statement  of  what  has  actually  taken 
place.^  The  privilege  does  not  extend  to  a  comment  on  the 
proceedings  or  the  action  of  an  attorney  therein.*  So,  as  the 
public  good  requires  the  truth  to  be  published  in  regard  to  the 
action  of  public  officers  and  the  fitness  of  persons  who  are  seek- 
ing office  for  the  positions  of  trust  which  they  hold  or  aspire  to, 
a  ))ublication  of  the  truth  as  to  them  will  be  privileged ;  but  the 
privilege  extends  only  so  far  as  the  public  interest  demands 
such  publications,  and  if  charges  are  made  with  a  purpose  of 
causing  injury  to  the  individual,  rather  than  of  affording  proper 
information  or  protection  to  the  public,  the  matter  will  be 
libelous,  even  though  the  person  as  to  whom  it  is  published  is  a 
public  officer.*  An  attorney  at  law  is  not,  however,  a  public 
officer  in  such  sense  that  publications  in  regard  to  his  conduct 
are  to  be  deemed  privileged.'^  The  discussion  in  this  section 
has  been  with  reference  to  matters  which,  though  true,  would 
be  libelous  in  a  criminal  sense  were  it  not  for  the  justifiable 
ends  involved  in  the  publication.  But  the  doctrine  of  privilege 
extends  further,  to  the  protection  of  false  defamatory  state- 
ments made,  under  some  circumstances,  in  good  faith,  believing 
them  to  be  true.*  In  these  cases  something  more  than  the 
fact  that  the  publication  is  in  the  public  interest  is  required. 
If  there  is  malice  or  ill-will  the  publication  will  be  libelous^ 
even  though  there  is  a  lawful  occasion  and  probable  cause  to 
believe  the  statement  to  be  true.*  And  if  the  statements  are 
made  as  of  defendant's  own  knowledge  and  are  false,  the  fact 

1 1  Hawk.  P.  C,  ch.  78,  §  8.  they  indicate  that  the  publication  of 

SLindsey  v.  S.,  18  Tex.  Ap.  280.  a  single  speech,  made  for  the  pur- 

•  Gilbert  v.  P.,  1  Denio,41;  C.  v.  pose  of  injury,  may  be  libelous. 

aap,  4  Mass.  16a  «  a  ▼.  Wait,  44  Kan.  810. 

«a  T.  Wait,  44  Kan.  810;  Rex  v.  ^C.  v.  Ward  well,  136  Masa  164; 

Wright,  8  Term  R  298;  Wason  v.  Vallery  t.  a,  43  Neb.  12a 

Walter,  L.  R  4  Q.  R  7a    The  last  ?  a  v.  Wait,  44  Kan.  810. 

case  disapproves  Rex  ▼.  Lord  Abing-  *  S.  ▼.  Balch,  81  Kan.  465. 

don,  1  Esp.  226,  and  Rex  v.  Creevey,  *a,T.  Bumham,  9  N.  H.  84 

1  liaule  &  a  278,  except  so  far  as  . 

217 


§§  1053, 1054.]      OFFENSES  AGAINST  FUBLIO  PEACE,  BTa       [PaBT  X. 

that  the  person  of  whom  they  are  made  is  a  candidate  for  pub- 
lic office  will  be  no  defense.^ 

§  1053.  Intent;  malice. — While  a  criminal  intent  is  essen- 
tial in  this  as  in  other  crimes,  yet,  as  in  other  crimes,  the  intent 
is  to  be  inferred  from  the  doing  of  the  nnlawf al  act,  and  malice, 
as  the  term  is  generally  used  in  connection  with  libel,  means 
nothing  more  than  this.'  But  under  a  statute  providing  that, 
if  the  truth  is  shown,  malice  must  be  proved  in  order  to  render 
the  publication  libelous,  the  intent  becomes  material,'  and  must 
be  proved  beyond  a  reasonable  doubt/  "Where  proof  of  actual 
malice  becomes  essential,  other  publications  so  connected  in 
point  of  time  and  subject-matter  with  the  publication  charged 
to  be  libelous  as  to  throw  light  on  the  intent  with  which  that 
publication  was  made,  and  indicating  a  persistent  disposition 
to  bring  the  person  defamed  into  public  contempt,  hatred  or 
ridicule,  may  be  proved,  whether  they  constitute  a  distinct 
criminal  libel  or  not.*  For  the  same  purpose  other  parts  of  the 
same  publication  not  set  out  in  the  indictment  may  be  read,* 
>nd  other  motives  than  those  of  the  public  good  may  be  shown.^ 

§1054.  Mitigation. —  In  the  second  preceding  section  the 
admissibility  of  evidence  of  the  truth  of  the  defamatory  matter 
was  considered,  but  it  may  be  proper  here  to  add,  that  even 
though  good  motive  and  justifiable  ends  are  required  by  the 
constitutional  or  statutory  provisions  to  make  out,  with  evi- 
dence of  the  truth  of  the  defamatory  matter,  a  good  defense, 
nevertheless,  by  most  of  these  provisions,  the  truth  is  directly 
made  admissible  in  evidence,  and,  doubtless,  even  where  the 
good  motive  or  justifiable  end  is  not  shown,  may  be  considered 
by  way  of  mitigation.*    Evidence  of  the  publication  of  a  re- 

1 S.  ▼.  Schmitt,  49  N.  J.  579;  Briggs  '  C.  ▼.  Damon,  186  Mas&  44L 

▼.  Garrett,  111  Pa.  St.  401  <  Beal  v.  a,  99  Ala.  284 

2  Reg.  V.  Munslow,  1  Q.  a  D.  (1895)  ^C.  ^.  Damon,  136  Masa  441;  El- 

758;  Rex  v.  Shipley,  4  Doug.  78;  C.  v.  drige  v.  a,  27  Fla.  162;  a  t.  Conable, 

Snelling,  15  Pick.  837;  C.  ▼.  Bland-  81  la.  60;  C.  v.  Place,  158  Pa.  St  814; 

lug,  8  Pick.  804;  C.  v.  Bonner,  9  Met.  Rex  ▼.  Pearce,  Peake,  75. 

410;  a  T.  Mason,  26  Oreg.  278.    It  is  «S.  v.  Conable,  81  la.  60;  Rex  t. 

not  a  defense  to  show  that  the  pub-  Liambert,  2  CampK  898;  and  papers 

lication  was  in  defendant's  paper  may  be  read  which  are  referred  to 

without  his  consent  or  knowledge,  in  the  publication  in  question:  Rex 

unless  it  also  appears  that  there  was  v.  Slaney,  5  C.  &  P.  218. 

no  negligence  or  want  of  care  on  his  ?  s.  y.  Ck>nable,  81  la.  60. 

part:  a  v.  Mason,  26  Oreg.  27a  *The  truth  in  mitigation  goes  to 
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traction  or  apology  is  allowed  in  Massachusetts  in  mitigation 
of  sentence,  but  is  not  admissible  on  the  trial.^  So  affidavits 
may  be  introduced  in  mitigation  of  sentence  showing  belief  on 
reasonable  grounds  of  the  truth  of  the  charge.*  The  feelings 
of  the  person  about  whom  the  defamatory  matter  is  published 
are  not  involved  in  the  prosecution,  and,  therefore,  evidence  of 
what  he  said  as  to  the  charge,  showing  that  he  treated  it  lightly, 
is  not  competent.'  Neither,  on  the  other  hand,  is  the  bad  char- 
acter of  the  prosecuting  witness  material.  In  a  civil  case  bad 
character  of  plaintiff  may  be  shown  simply  on  the  question  of 
damages.* 

§  1055.  Pabllcation. —  In  a  civil  action  for  damages  for  libel, 
some  publication  of  the  matter  to  others  than  the  one  about 
whom  the  defamatory  matter  is  published  is  essential,  for  with- 
out such  proof  no  damage  is  shown.  But  as  the  essential 
element  in  criminal  libel,  as  against  a  private  person,  is  the 
tendency  to  provoke  a  breach  of  the  peace,  the  publication  is 
sufficient  to  complete  the  crime  when  the  libelous  matter  is 
published  to  the  peDson  defamed,  and  therefore  proof  of  trans- 
mission of  such  matter  to  him  in  a  sealed  letter  by  mail  is 
sufficient,^  or  its  communication  to  him  in  any  other  man- 
ner.* It  is  said  that  if  the  publication  relied  on  is  to  the  party 
defamed,  the  indictment  must  expressly  allege  that  it  was  made 
with  an  intent  to  provoke  a  breach  of  the  peace,  although  such 

the  court  only,  if  the  power  to  sen-  however,  in  S.  t.  Syphrett,  27  S.  C. 
tenoe  is  in  the  court,  but  to  the  jury  39,  where  it  is  held  that  even  though 
if  it  has  power  to  fix  the  punishment:  the  person  to  whom  the  letter  is  ad- 
C  ▼.  Morris,  1  Va.  Cas.  176.  dressed,  being  unable  to  read,  has  it 
1 GL  V.  Morgan,  107  Mass.  190.  read  to  him  by  his  wife,  the  publica- 
*Bex  V.  Halpin,  4  Man.  &  Ry.  8;  tion  is  not  sufficient;  but  this  result 
Beg.  V.  Newman,  1  EL  &  BL  268.   So  seems  to  be  reached  upon  the  reason- 
as  to  provocation:  Hartford  v.  S.,  96  ing  in  civil  cases,  which,  as  indicated 
Ind.461.  Attempt  to  justify  by  prov-  in  the  text,  is  not  applicable  in  a 
ing  the  truth  of  the  charge  is  incon-  criminal  prosecution.    But  it  is  said 
sistent  with  a  confession  of  falsity  that  if  the  intent  is  to  injure  one  in 
imd  an  attempt  to  excuse  by  proof  his  profession,  publication  to  him 
of  rumors:  S.  v.  Mills,  116  N.  G.  1051.  alone  will  not  be  sufficient:  Rex  v. 
>a  V.  Morgan,  107  Mass.  199.  Wegener,  2  Stark.  245.    Mailing  a 
*G.  V.  Snelling,  15  Pick.  887.  sealed  letter  libelous  in  its  nature  is 
*  Hodges  V.  S.,  6  Humph.  112;  S.  v.  a  criminal  attempt:  Hodges  v.  S.,  6 
Barnes,  82  Me.  680;  a  v.  HoUon,  12  Humph.  112. 

Lea,  482;  Reg.  v.  Adams,  22  Q.  R  D.       «Haase  v.  S.,  58  N.  J.  84;  Phillips 

66.   This  proposition  is  controverted,  v.  Jansen,  2  Esp.  624 
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an  allegation  is  not  deemed  necessary  wbere  the  publication  is 
to  third  persons.^  In  one  case  it  was  urged  that  there  was 
no  publication  by  defendant  in  speaking  slanderous  words  of 
another  in  his  wife's  presence,  but  the  court  held  otherwise.' 
It  has  also  been  held  to  be  a  publication  for  a  third  person  to 
communicate  to  husband  or  wife  a  libel  concerning  the  other.* 
To  constitute  a  publication  it  is  not  necessary  that  the  defend- 
ant shall  have  himself  written  or  published  in  writing  or 
printing  the  defamatory  matter,  if  he  communicates  it  for  pub- 
lication to  a  newspaper  and  it  is  there  published,  especially  if 
he  afterwards  indorses  the  publication  as  made  and  adopts  it 
as  his  own.*  So  where  one  employed  a  collection  agency  with 
knowledge  of  its  method  of  doing  business  by  sending  through 
the  mail,  to  the  debtors,  envelopes  having  indorsed  thereon  in 
large  letters  "  Bad  debt  collection  agency,"  he  was  held  guilty 
of  publication  of  the  defamatory  matter  thus  circulated.*  Pub- 
lication is  complete  when  a  letter  containing  libelous  matter  is 
given  to  a  clerk  to  copy,  and  is  copied  by  him.*  It  is  no  de- 
fense that  the  publication  in  writing  of  oral  defamation  is  at 
the  request  of  the  person  defamed.'' 

§  1056.  Liability  for  acts  of  servants  or  agents.— In  crim- 
inal libel  as  in  civil,  one  is  held  responsible  for  a  publication  or 
distribution  of  defamatory  matter  by  his  agents  or  servants 
regularly  employed  in  the  prosecution  of  his  business,  although 
without  his  actual  knowledge.*    At  any  rate  if  defendant, 

1  a  V.  Syphrett,  27  S.  C.  29;  Reg.  v.  »Schenck  v.  Schenck,  20  N.  J.  208; 

Wegener,  2  Stark.  245.  Contra,  Reg.  y.  Wenman  v.  Ash,  18  C.  B.  8361 

Brooke,  7  Cox,  251.  See  infra,  §  1067.  *  Clay  v.  P.,  86  UL  147 ;  a  v.  Osborn, 

»a  T.  Shoemaker,  101  N.  C.  690.  54  Kan.  478;  Reg.  v.  Cooper,  8  Q.  R 

In  a  civil  case  it  is  said  that  for  a  583.    But  merely  to   communicate 

husband  to  communicate  a  libel  or  the  statement  to  a  i>erson  known 

a  slanderous  statement  concerning  to  be  a  newspaper  reporter  is  not 

a  third  person  to  his  wife  does  not  enough :  a  ▼.  Osborn,  54  Kan.  473. 

constitute  a  publication :  Wennliak  If  the  jury  finds  the  defendant  guilty 

T.  Morgan,  20  Q.  B.  D.  685;  Sesler  v.  of  publication  that  is  sufficient,  what- 

Montgomery,  78  Cal.  486  (on  rehear-  ever  may   be   their   finding  as  to 

Ing,  overruling  the  opinion  of  the  whether  defendant  wrote,  composed 

court  on  the  first  hearing  reported  in  or  printed  the  matter:  C.  v.  Morgan, 

19  Pac.  R.  686);  Townshend.  Slander  107  Mass.  199. 

and  Libel,  15a    That  a  husband  is  &  a  v.  Armstrong.  106  Mo.  895. 

not   guilty  of   libel  in   publishing  ^a  v.  Mclntire,  115  N.  C  769. 

defamatory  matter  concerning  his  ?  Vallery  v.  a,  42  NeK  123. 

wife,  see  supra,  §  1045.  &  Reg.  v.  Holbrook,  4  Q.  R  D.  4S^  47. 
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either  through  negligence  or  failure  to  use  due  care  and  pre- 
caution in  the  management  of  his  business,  allows  the  publica- 
tion of  libelous  matter,  he  is  guilty  although  not  cognizant  of 
the  actual  matter  published.  And  a  proprietor  or  publisher  is 
jprinta  facie  liable  for  his  servant's  acts.*  But  under  a  statute 
which  provides  that  when  the  truth  is  shown  actual  malce 
must  be  proved  in  order  to  make  the  publication  libelous,  <le- 
fendant  must  be  convicted  of  actual  knowledge.*  The  mere 
fact  of  want  of  knowledge  in  such  a  case  is  not  material  unless 
it  is  also  shown  that  by  reason  of  absence,  sickness  or  other- 
wise, notwithstanding  due  precaution  on  his  part,  tho  publica- 
tion was  made.'  In  Nebraska  it  is  a  felony  to  publish  libelous 
matter  in  a  newspaper  of  general  circulation,  but  otherwise 
only  a  misdemeanor,  and  if  it  appears  that  the  paper  was  of  cir- 
culation in  one  country  only,  the  offense  is  of  the  lower  grade, 
though  it  is  not  necessary  in  order  to  establish  a  general  circu- 
lation that  it  appear  that  the  paper  is  circulated  outside  of  the 
state,  nor  in  all  the  counties  of  the  state.* 

§  1057.  Slander. —  In  early  cases  in  which  it  was  sought  to 
punish  for  oral  defamation,  the  judges  hesitated  to  declare 
positively  that  under  no  circumstances  would  slanderous  words 
be  deemed  criminal,  and  in  some  cases  it  was  suggested  that 
charging  a  magistrate  in  the  discharge  of  his  duties  witli  igno- 
rance, incompetence  or  corruption  might  be  punishable  crim* 
inally;*  but  it  was  finally  settled  that  slander  is  not  criminal 
at  common  law,*  although  it  has  still  been  doubted  whether 
good  reason  for  this  distinction  between  oral  and  written  def- 

When  the  proprietor  or  publisher  of  may   be   rebutted:  Rex  ▼.  Gut<'h, 

a    newspaper    containing    libelous  Moody  &  M.  483L 

matter,  being  a  competent  witness  'C.  ▼.  Damon,  136  Mass.  441. 

under  a  statute  authorizing  defend-  '  C.  v.  Morgan,  107  Mass.  190. 

ant  in  a  criminal  case  to  testify,  re-  ^  Koen  v.  S.,  35  Neb.  676. 

fuses  to  testify  or  to  state  the  real  *Rex  v.  Darby,  3  Mod.  139;  Reg.  v. 

author,  he  is  to  be  considered  the  Langly,  2  Ld.  Raym.  1029.    And  see 

author  himself  or  he  may  be  pun-  Rex  v.  Spiller,  2  Show.  207;  Rex  v. 

ished  for  contempt:  Pledger  v.  S.,  Ben  field,  2  Burr.  980. 

77  Ga.  242.  'Reg.  v.  Wrightson,  11  Mod.  166; 

iHex  V,  Almon,  5  Burr.  2686;  Rex  Rex  v.  Pocock,  2  Stra.  1157;  Rex  v. 

V.  Walter,  8  Esp.  21;  Rex  ▼.  Alex-  Weltje,  2  Camp  142;  Ex  parte  Chap- 

ander,  Moody  &  M.  437;  S.  v.  Mason,  man,  4  A.  &  R  773;  Ex  parte  Duke 

26  Oreg.  278i    But  such  presumption  of  Marlborough,  5  Q.  B.  955i 
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amation  can  be  given.^  There  is  no  question  that  as  a  rule  of 
common  law  the  same  doctrine  prevails  uniformly  in  the  United 
States ; '  but  in  some  states  statutes  have  been  passed  making 
the  speaking  of  words  imputing  unchastity  to  a  virtuous  woman 
criminal.'  In  construing  the  ^orth  Carolina  statute,  which 
uses  the  term  "  innocent  woman,"  it  is  held  that  "  innocent " 
means  virtuous  and  chaste,  and  that  a  woman  who  has  once 
been  unchaste  may,  by  subsequent  propriety  of  life,  become 
an  "innocent  woman"  within  the  language  of  the  statute;* 
also  that  an  "  innocent  woman  "  is  one  who  has  not  had  illicit 
sexual  intercourse  with  a  man.^  And  the  mere  imputation  of  im- 
purity not  amounting  to  actual  unchastity  will  not  be  criminal.* 
Under  these  statutes  it  is  said  in  North  Carolina  that  the  in- 
dictment need  not  state  the  circumstances  under  which,  or  the 
words  by  which,  the  imputation  of  unchastity  is  made;^  but 
in  Texas  it  is  held  that  the  words  or  acts  should  be  at  least 
substantially  set  forth,  and  it  should  appear  that  the  words 
were  uttered  in  the  presence  of  some  one,*  and  the  words  as  set 
forth  must  be  proved.*  The  language  as  charged  must  be  such 
as  to  show  directly  an  imputation  of  want  of  chastity,  and  the 
name  of  the  person  with  reference  to  whom  the  charge  is 
made.^*  If  the  language  charged  is  ambiguous,  the  meaning 
should  be  made  clear  by  innuendo,"  and  testimony  explaining 
the  facts  and  circumstances  surrounding  the  parties  at  the  time 

iThorleyy.  Lord  Kelly,  4  Taunt  Hammers  ▼.  a,  13   Tex.  Ap.  344; 

355.  Wiseman  v.  a,  14  Tex.  Ap.  74;  Cou- 

sa  ▼.  Wakefield,  8  Ma  Api  11;  a  lee  v.  a,  14  Tex.  Ap.  222;  £erry  v. 

4.  Grigg,  104  N.  a  882.  a,  27  Tex.  Ap.  483;  Rogers  t.  a,  80 

<  It  seems  that  in  Alabama  it  is  Tex.  Ap.  462. 

criminal  to  verbaUy  accuse  another  ^  Stichtd  v.  a,  25  Tex.  Ap.  420; 

of  a  felony,  such,  for  instance,  as  Conlee  v.  a,  14  Tex.  Ap.  222;  Berry 

bribery:  Booker  v.  a,  100  Ala.  Sa  t.  a,  27  Tex.  Ap.  48a    While  it  is 

4  a  ▼.  Origg,  104  N.  C.  882w  not  necessary  for  the  indictment  to 

A  a  V.  Davis,  93  N.  C.  764;   S.  t.  mention  the  name  of  more  than  one 

Brown,  100  N.  C.  519;  a  v.  Malloy,  peraon  in  whose  presence  the  slan- 

115  N.  C.  737.    It  matters  not  that  der  was  uttered,  yet,  when  the  names 

she  has  been  caught  in  the  attempt  of  two  or  more  persons  are  alleged, 

to  have  such  intercourse,  if  it  has  the  .allegation  must  be  proven,  the 

not  taken  place:  a  v.  Hinson,  103  names  being  descriptive  of  the  of- 

N.  a  874.  fense:  Neely  v.  a,  32  Tex.  Ap.  870. 

•a  V.  Moody,  98  N.  C.  671.  w Neely  v.  a,  82  Tex.  Ap.  870. 

^a  V.  Mcintosh,  93  N.  C.  794;  a  ▼.  "  Riddle  v.  a,  30  Tex.  Api  435;  Rog- 

Haddock,  109  N.  C.  87a  ers  v.  a,  80  Tex.  Ap,  432L 

•MoMahon  v.  a,  18  Tex.  Ap,  220; 
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is  admissible,  but  not  what  the  witness  understood  by  it.' 
Malice  on  the  part  of  the  accused  against  the  woman  spoken 
of  is  not  essential.'  The  Texas  statute  provides  that  the  truth 
of  the  charge  shall  be  a  defense,'  and  that  on  this  issue  the  gen- 
eral reputation  of  the  woman  for  chastity  may  be  inquired 
into,  and  if  such  reputation  is  shown  to  have  been  bad,  defend- 
ant is  entitled  to  an  acquittal.^  It  is  also  competent  for  de- 
fendant to  prove  that  the  woman  was  unchaste,  this  fact,  as 
well  as  the  false  charge  made  with  reference  to  her,  being  in 
issue.*  The  burden  of  proof,  as  to  the  chastity  of  prosecutrix, 
is  not  on  the  defendant,  for  whatever  presumption  of  chastity 
may  exist  will  not  prevail  as  against  the  presumption  of  inno- 
cence." 

§  1058.  Tenne. — The  crime  is  committed  where  the  publica- 
tion is  made; ^  but  if  the  publication  is  in  a  newspaper  intended 
for  circulation,  it  may  be  deemed  made  in  each  county  into 
which  it  is  sent,  even  though  printed  in  another  state.'  The 
delivery  of  a  sealed  letter  at  the  post-office,  addressed  to  the 
person  to  whom  the  libelous  contents  are  intended  to  be  com- 
municated, is  deemed  a  publication,  and  the  offense  may  be 
prosecuted  where  the  letter  is  thus  mailed.' 

§  1059.  Indictment. — In  order  to  properly  charge  the  offense, 
the  indictment  should  allege  the  publication  of  the  libelous 
matter,  with  such  additional  facts  as  may  be  necessary  to  show 
the  intent  of  the  language  used  concerning  a  person  named, 
and  such  facts  as  show  him  to  be  the  person  referred  to  injuri- 
ously in  the  matter  published.^' 

§  1060.  Colloqnlam  and  Innnendo. —  It  is  sometimes  neces- 
sary to  allege  extrinsic  facts  in  order  to  show  the  defamatory 

I  Dickson  v.  S.,  84  Tex.  Ap.  1.  similar  question  in  cases  of  seduc- 

SHaley  v.  a,  63  Ala.  8a  tion,  see  infra,  §  Ilia 

•Wagner  v.  S.,  17  Tex.  Api  654;  'Rex  v.  Burdett,  4  R  &  Aid.  95. 

Wood  V.  a,  82  Tex.  Ap.  476.  In  this  case  it  is  said  that  if  the 

4  Crane  ▼.  a,  80  Tex.  Ap.  464;  Duke  writing  with  intent  to  publish  is 

V.  a,  19  Tex.  Ap.  14;  Shaw  ▼.  a,  28  done  in  one  county  and  the  publica- 

Tex.  Ap.  286.  But  in  North  Carolina  a  tion  is  made  in  another,  the  offense 

prevalent  report  of  unchastitycAnnot  may  be  punished  in  either, 

be  shown:  a  v.  Hinson,  103  N.  Q  874.  ^C.  v.  Blanding,  8  Pick.  804. 

•Wood  V.  a,  82  Tex.  Ap.  476;  Mo-  » Mills  t.  a,  18  Neb.  576;  Rex  t. 

Mahon  ▼.  a,  18  Tex.  Ap.  220.  Burdett,  4  &  &  Aid.  95. 

•a  T.  McDaniel,  84  N.  C.  808;  Mo-  ^oa  v.  Corbett^  12  R.  L  288;  Greg- 
Arthur  T.  a,  59  Ark.  481.    As  to  a  ory  v.  Reg.,  15  Q.  B.  967. 
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meaning  in  which  the  words  were  used  and  their  applicability 
to  the  person  as  to  whom  they  are  charged  to  have  been  used. 
This  matter  should  be  averred  in  traversable  form  and  is  called 
the  inducement.  The  colloquium  is  the  averment  that  the  de- 
famatory words  were  used  "of  and  concerning"  the  person  as 
to  whom  they  are  alleged  to  have  been  used  and  "of  and  con- 
cerning" the  facts  alleged  as  inducement.  The  innuendo  is  an 
allegation  of  the  meaning,  either  as  to  the  sense  in  which  the 
words  were  used,  or  the  person  with  reference  to  whom  they 
were  used,  and  connects  the  introductory  matter  and  colloquia 
with  the  particular  words  laid,  showing  their  identity  and  draw- 
ing what  is  then  the  legal  inference  from  the  whole  indictment, 
that  such  was,  under  the  circumstances  thus  set  out,  the  mean- 
ing of  the  words  used.^  These  terms  are  also  in  use  with  ref- 
erence to  the  declaration  in  a  civil  action  for  slander  or  libel.' 
If  the  language  used  is  not  libelous  on  its  face,  but  possesses  a 
latent  meaning  which  renders  it  libelous,  such  meaning  must 
be  explicitly  set  forth  by  way  of  averment  or  colloquium  so  as 
to  make  it  appear  from  the  face  of  the  indictment  that  the 
matter  is  libelous,'  and  these  averments  must  be  made  in  trav- 
ersable form  as  independent  averments  of  fact,  and  not  merely 
as  recitals.*  The  jury  are  to  understand  the  words  used  accord- 
ing to  their  general  meaning;  but  if  there  are  extrinsic  facts 
showing  a  defamatory  meaning  not  appearing  on  the  face  of 
the  words  used,  such  facts  must  be  alleged  and  connected  by 
colloquium  with  the  words  charged,^  and  the  introductory  state- 
ment of  such  facts  must  be  proved,  as  well  as  the  pubUcation 
and  libelous  meaning.*  If,  however,  the  words  in  themselves 
fairly  suggest  facts  sufficient  to  connect  the  defamatory  mean- 
ing with  the  party  against  whom  the  libel  is  directed,  so  that 
the  words  as  used  will  be  libelous  under  the  facts  so  suggested, 
the  colloquium  is  unnecessary  and  the  innuendo  may  carry  out 
the  meaning  suggested  by  the  words  themselves;  ^  even  in  such 

la  ▼.  Child,  18  Pick.   198;   a  v.  49  N.  J.  579;  S.  v.  Aler,  89  W.  Va. 

Schmitt,  49  N.  J.  579.  549. 

2  Carter  V.  Andrews,  16  Pick.  1, 8L  »C.  v.  Child,  13  Pick.   198;  S.  t. 

5  a  V.  Henderson,  1  Rich.  179;  a  v.  Mott,  45  N.  J.  494;  a  v.  White,  6  Ired. 

Spear,  13  R.  I.  324;  P.  v.  Comns,  103  418. 

CaL  346;  a  v.  Osborn,  54  Kan.  47a  «a  v.  Perrin,  2  Brev.  474. 

*C.  T.  Chnd,  18  Pick.  198;  a  ▼  ^a  v.  Mott,  45  N.  J.  494;  C.  ▼. 

Atkins,  42  Vt  252;  a  v.  Schmitt,  Keenan,  67  Pa.  St  203;  Hoare  v.  SU- 
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case,  however,  the  meaning  contended  for  should  be  set  forth 
by  innuendo,  connecting  such  meaning  with  the  person  against 
whom  the  libel  is  directed.^  But  the  innuendo  will  not  sustain 
the  indictment,  if  the  words  as  charged,  or  as  helped  out  by  the 
introductory  averments  of  speci&o  facts,  do  not  support  the 
meaning  which  the  innuendo  attributes  to  them.'  However, 
if  the  innuendo  goes  beyond  the  meaning  that  the  words  will 
bear,  either  of  themselves  or  as  helped  out  by  introductory 
averments,  it  may  be  rejected  as  surplusage,  and  if  the  other 
allegations  convey  in  themselves  a  libelous  meaning  the  indict- 
ment wiU  be  sufficient.' 

§  1061.  Setting  oat  the  language. —  The  indictment  should 
set  forth  the  literal  language  of  the  libel  according  to  its  tenor; 
to  give  the  substance  is  not  sufficient.^  Indeed,  it  has  been 
held  that  if  the  averment  is  that  the  matter  set  out  is  in  sub- 
stance that  published,  the  indictment  will  be  defective,  even 
though  the  words  are  in  fact  set  out  by  their  tenor,  on  the 
ground  that  the  averment,  as  to  the  substance,  cannot  be  re- 
jected as  surplusage.*  But  in  other  cases  with  more  liberality 
of  construction  the  use  of  the  expression  '^  in  substance  "  ^  or 
'^  that  is  to  say  "  ^  is  held  immaterial  where  the  words  are  in 
fact  set  out.  Pasting  into  the  indictment  the  libelous  matter 
clipped  from  a  newspaper  in  which  the  publication  was  made 
is  a  proper  method  of  setting  out  the  language.* 

Terlock,  12  Q.  R  624     A  witness  <a   v.  Mott,  45  N.  J.  404;  a  v. 

may  testify  that  from  the  facts  set  Schmitt»  49  N.  J.  570;  G.  v.  Keenan, 

out  he  understood  the  publication  67  Pa.  St  208;  C.  v.  Snelling,  15  Pick, 

to  refer  to  the  person  about  whom  821. 

the  words  are  charged  to  have  been  <  &  t.  Townsend,  86  N.  G.  676;  C. 

published:  a  v.  Mason,  26  Oreg.  27a  y.  Sweney,   10  Serg.  &  K   178;   a 

la  V.  Carr,  87  Kan.  421;    a  v.  ▼.  Brownlow,  7  Humph.  63;  C.   v. 

Schmitt^  40  N.  J.  580;  Berry  v.  a,  Tarbox,  1  Cush.  66;  a  ▼.  Bildstein, 

27  Tex.  Ap.  488;  Riddle  t.  a,  80  Tex.  44  La.  An.  778;  Coulson  v.  a,  16  Tex. 

Api  425;  Rogers  v.  a,  80  Tex.  Ap.  Ap.  180. 

462.  »  C.  V.  Sweney,  10  Serg.  &  R.  17a 

«a  T.  Mott,  45  N.  J.  404.    The  ob-  "  To  the  purport  and  effect "  is  not 

ject  of  the  innuendo  is  simply  to  enough,  even  when  quotation  marks 

show  the   application    of  the   Ian-  are  used:  C.  v.  Wright,  1  Cush.  46. 

guage    used  to'  particular  persons  ^  S.  v.  Smith,  7  Lea,  240. 

and  thinga    It  does  not  obviate  the  ^Bonney  v.  S.,  2  Idaho,  1015. 

necessity  of  setting  out  extrinsic  ^  a  v.  Bildstein,  44  La.  An.  77a 
facts:  a  V.  Atkins,  42  Vt  252;  a  v. 
Aler,  30  W.  Va.  540. 
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§  1062.  In  foreign  language.—  The  general  rule  in  setting 
out  by  its  tenor  an  instrament  in  a  foreign  langnage  is  to  give 
a  copy  of  the  original  and  add  a  translation,^  bat  it  is  said  that 
in  snch  cases  an  averment  of  the  substance  is  sufficient.' 

§  1063.  Whole  publication. —  It  is  not  necessary  to  set  out 
the  whole  of  the  book,  pamphlet^  article  or  other  publication 
containing  the  defamatory  matter,  but  it  is  sufficient  to  set  out 
the  portion  thereof  relied  upon  as  defamatory.' 

§  1064.  Indecent  matter  not  set  ont. —  It  is  a  sufficient  rea- 
son for  not  incorporating  the  actual  language  used  into  the 
indictment  that  it  is  so  obscene  and  indecent  that  it  would  not 
be  proper  to  preserve  it  on  the  records  of  the  court,  the  excuse 
for  not  setting  out  the  language  being  stated  in  the  indict- 
ment.* 

§  1065.  Alleging  publication. —  In  a  recent  New  York  case 
it  has  been  held  that  it  is  not  sufficient  to  allege  simply  that 
defendant,  at  a  time  and  place  designated,  wrongfully,  unlaw- 
fully and  maliciously  published  of  and  concerning,  etc.,  for  such 
an  averment  does  not  state  in  a  plain  and  concise  manner  the 
act  constituting  the  crime.  The  manner  of  publication  ought 
to  be  set  out.^  It  seems,  however,  that  an  averment  that  de- 
fendant caused  to  be  printed  and  published  the  defamatory 
-matter  is  sufficient  without  an  allegation  as  to  the  method  and 
form  of  publication.*  If  the  libelous  matter  consists  in  putting 
up  a  defamatory  representation  it  must  be  alleged  as  to  whom 
such  publication  is  made  and  the  caricature,  or  whatever  it 
may  bo,  is  exhibited;  and  where  the  averment  was  that  the  de- 
fendant set  up  in  public  a  board  on  which  was  a  painting  or 
picture  of  a  human  head,  etc.,  etc.,  it  was  held  that  proof  that 
the  representation  referred  to  was  inscribed  or  cut  in  the  board 

1  Rex  T.  Peltier,  28  How.  St  Tr.  But  contra,  see  Beg.  v.  Bradlangh, 

529;  1  Bish.  Cr.  Pr..  §  564  2  Q.  R  D.  569.  Infray  §  1158. 

2a  V.  Willers,  27  La.  An.  248;  P.  *P.  v.  Stark,  13    N.  Y.  58a 

V.  Ah  Woo,  28  Cal  205.    See  Haase  « Tracy  v.  C,  87  Ky.  67a    It  is  not 

▼.  S.,  53  N.  J.  84  necessary  to  specifically  aUege  pub- 

*  S.  ▼.  Barnes,  82  Me.  530.    As  to  lication  in  a  newspaper,  that  form 

introducing  in  evidence  other  por-  of  publication   being  the    one   in- 

tions  of  the  same  publication,  see  tended,  where  the  averments  indi- 

supra,  g  1058.  cate  the  fact:  Rattray  v.  S.,  61  Miss. 

^G.  V.  Holmes,  17  Mass.  336;  C.  v.  877.    Matter  in  a  foreign  language 

Tarbox,  1  Gush.  66;  McNair  v.  P.,  89  may  be  alleged  to  have  been  **pub- 

UL  441;  P.  V.  Girardin,  1  Mich.  90.  lished: ''  Haase  v.  a,  53  N.  J.  34 
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by  means  of  some  instrament,  but  not  painted  upon  it,  consti- 
tuted a  fatal  variance.^ 

§  1066.  Description  of  the  person. —  Where  the  libel  con- 
sists in  the  defamation  of  an  individual,  there  must  be,  of 
course,  a  statement  as  to  who  was  intended  to  be  defamed,  but 
there  need  not  be  a  correspondence  between  the  name  used  in 
the  libel  and  that  stated  in  the  indictment,  provided  there  are 
averments  connecting  the  words  of  the  indictment  with  the 
person  against  whom  the  libel  is  alleged  to  have  been  pub- 
lished.* 

§1067.  Allegation  of  intent. — It  is  not  usual  to  employ 
any  particular  form  of  allegation  as  to  the  intent,  it  not  even 
being  necessary,  though  usual,  to  allege  the  act  as  malicious, 
provided  it  is  charged  as  unlawful ;  •  but  some  form  of  averring 
the  wrongfulness  of  the  act  would  seem  to  be  essential.*  Where 
the  indictment  alleged  that  accused  wilfully  and  maliciously 
libeled  and  defamed,  etc.,  it  was  held  not  essential  to  charge 
that  the  matter  complained  of  was  wilfully  and  maliciously 
published.*  It  is  certainly  not  necessary  in  general  to  charge 
that  the  publication  was  with  intent  to  provoke  a  breach  of 
the  peace,  but  it  has  been  held  that  where  the  publication  is 
by  letter  sent  to  the  person  defamed  it  is  essential  that  there 
be  such  averment."  In  an  English  case,  however,  such  an  aver- 
ment, even  under  these  circumstances,  has  been  held  unneces- 
sary.^ 

§  1068.  Duplicity. —  Where  the  statute  does  not  allow  two 
or  more  different  offenses  to  be  charged  in  the  same  indict- 
ment, it  is  not  permissible  to  allege  two  or  more  different  and 
distinct  defamations  of  the  same  person.'  But  there  is  no  ob^ 
jection  to  alleging  the  publication  of  libelous  matter  as  made 
concerning  different  persons  named,  the  publication  being  a 
single  wrongful  act.* 

1  &  ▼.  Powers,  12  Ired.  5,  *  Webber  t.  a,  10  Ma  4 

s  Hartford  ▼.  a,  96  Ind.  461.    Un-       ^a  v.  Armstrong,  106  Ma  895. 

necessary  description  of  the  person       ^a  ▼.  Syphrett,  27  S.  C.  29;  Reg.  v. 

libeled,  as  that  she  was  "  tbe  only  Wegener,  2  Stark.  245. 

dauj^ter   of,"   eta,   need    not   be       ^  Reg.  v.  Brooke,  7  Cox,  251. 

proved:  a  v.  Perrin,  8  Brev.  152.  >  P.  ▼.  Jackman,  96  Mich.  269. 

>Re&  ▼.  Munslow,  1  Q.  B.  D.  (1895)       »  Tracy  v.  a,  87  Ky.  57a 

76a 
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§  1069.  Forms  of  Indictment. —  The  common-law  forms 
which  have  been  followed  in  many  of  the  cases  in  this  country 
are  unnecessarily  prolix.  On  the  other  hand,  some  forms  which 
have  been  held  soflScient  under  statutory  provisions  of  particu- 
lar states  would  not  be  safe  guides  elsewhere.  It  is  believed 
that  the  following  forms  are  sufScient  in  the  states  where  the 
common  law  still  prevails: 

AGAINST  A  FRIVATB   PBBSON. 

That  said  A.  B.,  on  the day  of ,  in  the  county  afore- 
said, maliciously  contriving  to  injure,  aggrieve,  vilify,  scan- 
dalize and  defame  the  good  name,  fame  and  reputation  of  one 
A.  E.,  and  intending  as  much  as  in  him  lay  to  bring  the  said 
A.  E.  into  contempt,  hatred,  infamy  and  disgrace,  did  compose, 

!)rint  and  publish  in  a  certain  newspaper  called  The  New  Eng- 
and  Galaxy  and  Masonic  Magazine,  wnereof  the  said  A.  B.  was 
editor  and  publisher,  a  certam  false,  scandalous  and  malicious 
libel,  and  did  cause  and  procure  to  be  published  in  said  news- 
paper the  said  certain  false,  scandalous  and  malicious  libel  of 
and  concerning  the  said  A.  E.,  and  of  and  concerning  the  con- 
duct of  the  said  A.  E.  as  a  parent,  and  of  and  concerning  the 
manner  of  treatment  by  said  A.  E.  of  his,  the  said  A.  E.'s,  daugh- 
ter, in  which  said  malicious,  false  and  scandalous  libel  is  con- 
tained, among  other  things,  certain  false,  scandalous  and  mali- 
cious words  according  to  the  tenor  and  effect  following,  that 
is  to  say :  "  We  in  this  part  of  the  Union  boast  much  of  our  skill 
in  music,  but  a  few  of  us  who  have  been  in  Europe  are  unwilliug 
to  see  this  divine  art  treated  with  such  little  respect  as  to  witness 
the  total  want  of  taste,  expression  and  feeling  in  our  musical 
friends.  We  should  no  longer  award  the  palm  to  those  (mean- 
ing, amon^  others,  the  said  daughter  of  said  A.  E.)  Avho  by  in- 
cessant drilling  under  a  cruel  and  heartless  master  (meaning 
said  A.  E.)  have  attained  a  rapidity  of  fingering  which  serves 
only  to  astonish  for  a  moment,  but  which  produces  no  effect 
upon  the  feelings  except  pity  for  the  almost  lifeless  automaton 
(meaning  the  said  daughter  of  said  A.  E.),  whose  haggard 
cheeks  and  feeble  frame  evince  the  daily  drudgery  to  which 
she  (meaning  the  said  daughter  of  said  A.  E.)  has  been  sub- 
jected by  threats,  promises  and  flattery;  a  feeling  which  is  not 
alleviated  by  the  smallest  ray  of  kindness  or  affection  in  the 
parent  (meaning  said  A.  E.),  who  (meaning  said  A.  E.)  sacrifices 
all  the  future  prospects  of  a  child's  (meaning  the  said  daughter 
of  said  A.  E.)  happiness  at  the  altar  of  ambition.  A  virtuous 
and  enlightened  community  should  frown  indignation  and  con- 
tempt upon  the  tyrant  (meaning  said  A.  E.),"  to  the  great  dam-  . 
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age  of  said  A.  E.,  to  the  pernicious  example  of  all  others  in 
lixe  case  offending,  and  against  the  peace  of  said  common- 
wealth.^ 

EXOTTSB  FOB  NOT  SETTINO  OUT. 

« 

Instead  of  setting  out  the  libelous  matter,  an  excuse  therefor 

may  be  given  as  follows : 

Which  said  printed  book  is  so  lewd,  wicked  and  obscene  that 
the  same  would  be  an  offense  to  the  court  here,  and  improper 
to  be  placed  upon  the  records  thereof;  wherefore  the  jurors 
aforesaid  do  not  set  forth  the  same  in  this  indictment.' 


BY  LBTTBB. 


I 


That  said  A.  B.,  on  the day  of ,  in  the  county  afore- 
said, unlawfully,  wickedly  and  maliciously  intending  to  injure, 
vilify  and  prejudice  one  Ot.  M.,  and  one  &.  M.,  the  wife  of  said 
Q.  M.,  and  to  injure  their  good  name,  and  the  good  name  of 
each  of  them,  and  to  bring  them,  and  each  of  them,  into  con- 
tempt, did  then  and  there  unlawfully,  maliciously  and  wick- 
edly write  and  publish  a  certain  false  and  malicious  libel  in 
the  form  of  a  letter  directed  to  one  G.  W.,  by  delivering  the 
same  and  by  causing  the  same  to  be  delivered  to  said  Ot.  W., 
which  said  fetter,  as  delivered  and  caused  to  be  delivered  as 
aforesaid,  contained  divers  false,  scandalous  and  malicious  mat- 
ters of  and  concerning  said  G.  M.  and  his  said  wife,  S.  M.,  ac- 
cording to  the  tenor  and  effect  following:  (Setting  out  the 
letter  with  innuendoes.) ' 

BT  OABIOATUBB  OB  EFFIGT. 

That  B.  F.  P.,  the  defendant,  contriving,  and  unlawfully, 
wickedly  and  maliciously  intending  to  hurt,  injure,  vilify  and 
prejudice  one  S.  F.,  and  to  deprive  him  of  his  good  name,  etc., 

and  to  bring  him  into  great  contempt,  etc.,  on  the day  of 

,  with  force  and  arms  in  the  countv  aforesaid,  did  publish 

and  exhibit,  and  cause  and  procure  to  be  published  and  exhib- 

1  This  is  taken  in  substance  from  requirement    announced   in   C.   ▼. 

C.  y.  Buckingham,  2  Wheeler,  Cr.  C  Wright,  1  Cush.  46,  in  which  case  it 

181.    It  is  modified,  however,  by  the  was  held  that  the  precedents  com- 

omission  of  the  averment  in  that  monly  in  use  in  Massachusetts  al- 

case  that  the  person  of  whom  the  lowing  the  setting  out  of  the  matter 

libel  was  published  was  the  Russian  according  to  its  purport  were  er- 

consul,  which  was  wholly  immate-  roneoua 

rial   to  the   charge,   and   also   by  <  C.  v.  Holmes,  17  Mas&  880. 

changing  the  averment  as  to  the  'This  averment  foUows  with  some 

words  used,  so  as  to  show  that  they  modifications  the  indictment  in  part 

are  set  out  by  their  tenor  and  effect  set  out  in  Melton  v.  S.,  8  Humph.  888L 
in   order   to  correspond  with  the 
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ited.  in  a  certain  public  place  in  the  coanty  aforesaid,  a  certain 
wicKed,  libelous  and  scandalous  painting  and  picture  on  a  board 
or  plank,  meaning  by  said  boara  or  plank  a  pillory  represent- 
in^the  head  of  a  man  (thereby  meaning  the  head  of  the  said 
S.  T.)  with  a  picture,  likeness  and  representation  of  a  human 
ear  thereon  (meaning  thereby  the  ear  of  the  said  S.  F.)  with  an 
iron  nail  driven  into  the  said  painted  representation  and  like- 
ness of  an  ear  (meaning  thereby  to  represent  an  ear  of  the  said 
S.  F.  nailed  to  the  pillory  for  the  crime  of  perjury!  from  which 
•  said  nail  driven  into  said  painting  or  likeness  oi  an  ear  was 
suspended,  and  caused  and  procured  to  be  suspended,  by  him, 
the  said  B.  F,  P.,  a  pair  of  shears  (thereby,  to  wit,  by  said  board, 
paint,  nails  and  shears  meaning  to  indicate  and  represent  that 
the  ears  of  the  said  S.  F.  should  be  nailed  to  the  pillory  or 
whipping-post  and  be  cut  off  for  the  crime  of  perjury).^ 

OH  eOTERNH ENT. 

Although  of  little  practical  importance,  because  in  this  coun- 
try there  are  no  prosecutions  for  such  offenses,  yet  as  a  form 
often  quoted  and  approved  by  text-writers  the  following  is 
given  in  the  original  language: 

"  That  the  said  John  Home,  being  a  wicked,  malicious,  sedi- 
tious and  ill-disposed  person,  and  feing  greatly  disaffected  to 
our  said  present  Sovereign  Lord  the  King,  and  to  his  administra- 
tion of  the  goverument  of  this  kingdom,  and  the  dominions 
thereunto  belon^ng,  and  wickedly,  maliciously  and  seditiously 
intending,  devising  and  contriving  to  stir  up  and  excite  dis- 
content and  seditions  among  his  Majesty's  subjects,  and  to 
alienate  and  withdraw  the  anection,  fidelit}"  and  allefi^ance  of 
his  said  Majesty's  subjects  from  his  said  Majesty,  and  to  insin- 
uate and  cause  it  to  be  believed  that  divers  oi  his  Majesty's 
innocent  and  deserving  subjects  had  been  inhumanly  murdered 
by  his  Majesty's  troops  in  the  province,  colony  or  plantation 
of  the  Massachusetts  Bay  in  New  England,  m  America,  be- 
longing to  the  crown  oi  Oreat  Britain,  and  unlawfully  and 
^ickedly  to  seduce  and  encourage  his  said  Majesty's  subjects 
in  the  said  province,  colony  or  plantation  to  resist  and  oppose 
his  Majesty^s  government,  on  the  8th  day  of  June,  in  the  fif- 
teenth jear  of  the  reign  of  our  present  Sovereign  Lord  (Jeorge 
the  Third,  by  the  grace  of  God  of  Great  Britain,  France  and 
Ireland,  King,  Defender  of  the  Faith,  etc.,  with  force  and 
arms  at  London  aforesaid,  in  the  parish  of  St.  Mary  le  Bow,  in 

1  This  foUows  with  slight  changes    inscribed  upon  the  plank  instead  of 
the  form  given  In  S.  v.  Powers,  12    being  painted,  the  coart  intimating 
Ired  5.    The  conviction  in  that  case    that   a   more    general    description 
was  reversed  because  the  evidence    would  have  been  sufficient 
showed  that  the  representation  was 
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the  ward  of  Cheap,  wickedly,  malicioasly  and  seditiously  did 
write  and  publish,  and  cause  and  procure  to  be  written  and 
published,  a  certain,  false,  wicked,  malicious,  scandalous  and 
seditious  libel  of  and  concerning  his  said  Majesty's  govern- 
ment and  the  employment  of  his  troops,  according  to  the  tenor 
and  effect  following:  —  "Kind's  Arms  Tavern,  Cornhill,  June  7, 
1775.  At  a  special  meeting  uiis  day  of  several  members  of  the 
Oonstitntional  Society,  during  an  adjournment,  a  gentleman 
proposed  that  a  subscription  should  be  immediately  entered 
into  (by  such  of  the  members  present  who  might  approve  the 
purpose),  for  raising  the  sum  of  £100  to  be  applied  to  the  re- 
lief of  the  widows,  orphans  and  aged  parents  of  our  beloved 
American  fellow  subjects,  who,  faithful  to  the  character  of  En- 
glishmen, preferring  death  to  slavery,  were,  for  that  reason  only, 
inhumanly  murdered  by  the  King's  (meaning  his  said  Majesty's) 
troops,  at  or  near  Lexington,  Concord;  in  the  province  of  Mas- 
sachusetts (meaning  the  said  province,  colony  or  plantation  of 
Massachusetts  Bay  in  New  England  in  America!  on  the  19th 
of  last  April,  which  sum  bein^  immediately  collected,  it  was 
thereupon  resolved  that  Mr.  Home  (meaning  himself,  the  said 
John  Home)  do  pay  to-morrow  into  the  hands  of  Messrs. 
Brownes  and  Colhnson,  on  the  account  of  Dr.  Franklin,  the 
said  sum  of  £100,  and  that  Dr.  Franklin  be  requested  to  apply 
the  same  to  the  above-mentioned  purpose.  John  Home."  (mean- 
ing himself,  the  said  John  Home)  in  contempt  of  our  said 
Lord  the  King,  in  open  violation  of  the  laws  of  this  king- 
dom, to  the  evil  and  pernicious  example  of.  all  others  in  the 
like  case  offending,  and  also  against  the  peace  of  our  said  pres- 
ent Sovereign  Lord  the  King,  his  Crown  and  Dignity.* 

§  1070.  Functions  of  court  and  Jury. — The  question  whether 
the  defamatory  matter  was  published,  and  whether  it  was  of 
and  concerning  the  person  named  in  the  indictment^  is  for  the 
jury,'  and  according  to  the  practice  in  other  criminal  cases  it 
would  bo  the  province  of  the  jury  also  to  determine  ultimately 
whether  the  matter  was  defamatory,  this  question  involving 
the  intent  of  the  defendant.'  In  England  an  anomalous  prac- 
tice was  introduced  by  the  judges  of  submitting  to  the  jury 
only  the  fact  of  the  publication  and  the  truth  of  the  innuendoes 
making  the  defamatory  matter  applicable  to  the  person  named, 
and  reserving  for  the  court  the  construction  of  the  language 

1  This  is  the  first  count  in  the  in-       ^P.  v.  McDoweU,  71  Cal.  194;  a  t. 
diotraent  in  Rex  ▼.  Home,  2  Cowpi    Schmitt,  49  N.  J.  57a 
672l    It  is  repeated  in  the  report  of       '&  v.  White,  6  Ired.  418;  P.  y.  Mo- 
the  same  case  on  writ  of  error  in    DoweU,  71  CaL  194;  S,  y.  Sclumtt» 
Parliament,  7  Bra  P.  C.  54a  49  N.  J.  57a 
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used  as  to  whether  or  not  it  was  libelous.^  Bat  there  was  a 
conflict  of  authority  as  to  the  correctness  of  this  practice.' 
The  adoption  of  this  method  of  procedure  in  political  prosecu- 
tions created  great  popular  opposition  and  was  the  occasion  of 
the  passage  of  the  "  Fox  Libel  Act,"  *  which  provided  that  the 
case  should  be  submitted  to  the  jury  under  the  instructions  of 
the  court  as  to  the  law  as  in  other  cases.  All  this  statute  does 
is  to  prevent  the  question  being  left  to  the  jury  in  the  narrow 
way  which  some  courts  had  previously  recognized  as  proper. 
The  judge  still  remains  the  judge  of  the  law  as  in  other  crim- 
inal prosecutions,  but  under  his  instructions  the  whole  case  is 
to  be  submitted  to  the  jury  as  in  other  cases.^  It  was  undoubt- 
edly the  agitation  in  England  of  this  question  relating  to  the 
freedom  of  the  press  which  led  to  the  insertion  in  the  early 
constitutions  of  the  various  states  of  similar  provisions,^  and  to 
the  passage  of  statutes  of  the  same  nature.  Under  these  con- 
stitutional and  statutory  provisions  it  is  usually  held  that  the 
court  has  the  same  authority  in  prosecutions  for  libel,  as  in 
other  prosecutions,  to  determine  questions  of  law  relating  to 
the  admission  of  testimony  and  other  matters  preliminary  to 
the  final  submission,  and  to  instruct  the  jury  respecting  their 
legitimate  province  in  the  decision  of  the  case  and  the  princi- 
ples of  law  applicable  to  it.*  Therefore,  errors  of  law  com- 
mitted by  the  court  in  the  trial  of  the  case  are  ground  for 
reversal  as  in  other  criminal  cases.^    The  jury  then  render  a 

I  Bex  ▼.  Withers,  8  Term  R.  428;  this  constitution  preceded  by  two 

Rex  y.  Dean  of  St  Asaph,  8  Term  R.  years  the  passage  of  the  **  Fox  Libel 

428,  n.;  Rex  v.  Shipley,  4  Doug.7a  Act  "in  England,  but  the  biU  had 

This   doctrine   was   sanctioned   in  been  pending  for  some  years  in  pai^ 

some  early  cases  in  this  country:  liament  and  the  language   of  the 

P.  ▼.  Croswell,  8  Johns.  Caa  387;  Pennsylvania  constitution  was  prob- 

Whart  St  Tr.  688.  ably  borrowed  from  it    Provisions 

'^Rex  V.  Holt.  5  Term  R  436;  Rex  are  found  in  nearly  all  the  state  con- 

V.  Woodf  all,  6  Burr.  2661.  *  stitutions  to  the  same  effect,  although 

)  82  Gea  8,  ch.  60.    See  Cooley,  different  forms  have  been  used. 

Const  Lim.  (6th  ed.)  664.  «  Drake  v.  a,  58  N.  J.  23;  a  v.  Jaiy, 

«  Rex  V.  Burdett,  4  B.  &  Aid.  95.  34  N.  J.  368;  a  v.  Syphrett  27  a  a 

^The  provision  in  the  constitution  29;  a  v.  Rice,  56  la.  431;  Montgom- 

of  Pennsylvania,  adopted  in  1790,  ery  v.  a,  11  Ohio,  424;  a  v.  AUen,  1 

was  that  the  jury  should  determine  McCord,  525. 

the  law  and  fact  in  prosecutions  for  ^a  v.  Rice,  56  la.  431;  a  v.  Sy- 

libel  under  the  direction  of  the  court  phrett,  27  a  G.  29. 
as  in  other  cases.    The  adoption  of 
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general  verdict  on  the  whole  matter.^  Under  the  constitu- 
tional provisions  foand  in  some  states,  however,  to  the  effect 
that  the  jury,  under  the  direction  of  the  court,  shall  determine 
the  law  and  the  facts,  it  has  been  held  that  the  jury  are  the 
judges  of  the  law  in  a  peculiar  sense  not  recognized  in  other 
criminal  cases,  and  are  not  bound  to  follow  the  instructions  of 
the  court,'  and  therefore  arguments  to  the  jury  as  to  the  law 
of  the  case  are  proper.* 

^S.  ▼.  Lehre,  2  Brev.  446;   SL  v.  Iowa  statute  which  uses  much  the 

Goold,  63  M&  609.  same  language:  8.  v.  Bice,  66  la.  481. 

'  S.  T.  Armstrong,  106  Ma  896  (over-       *  S.  v.  Veny,  86  Kan.  4ia    Counsel 

ruling  SL  ▼.  Hosmer,  86  Ma  658;  in  may  therefore  read  to  the  jury  the 

which  it  had  been  held  that  the  law  as  stated  in  books  of  recognized 

court  should  instruct  the  jury  as  to  authority,  and  it  is  error  for  the 

the  law  as  in  other  cases).    This  is  court  to  deny  this  right:  &  ▼.  Whit^ 

not  the  result  reached  under  the  more,  68  Kail  848. 
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CHAPTER  46. 

BIGAMY. 

§  1071*  Definition. —  The  offense  of  having  a  plnrality  of 
wiyes  is  properly  styled  polygamy,  but  in  common  parlance,  as 
well  as  in  many  of  the  statutes,  it  is  designated  as  bigamy,  al- 
though the  term  ^^  bigamy  "  once  had  a  different  meaning,  that 
of  second  marriage  whether  the  first  consort  was  alive  or  not.^ 
The  offense  was  not  distinctly  recognized  as  a  temporal  crime 
until  the  statute  of  James  I.  passed  in  1604,'  although  it  was 
taken  cognizance  of  by  the  spiritual  courts.  As  this  ante- 
dated the  first  English  settlement  in  America,  it  would  doubt- 
less be  common  law  here  were  it  not  that  it  is  in  its  terms 
limited  to  England  and  Wales.  In  all  the  states  the  offense 
rests  entirely  upon  statutory  provisions.  Some  statutes  create  ' 
an  analogous  offense,  that  of  knowingly  marrying  the  wife  of 
another.' 

§  1072.  Wliat  eonstitntes.—  The  essential  elements  of  the 
crime  are  (1)  a  marriage  after  (2)  a  prior  valid  marriage  not  dis- 
solved either  by  death  of  the  spouse  or  by  decree  of  divorce 
and  (3)  with  criminal  intent.  Lewdness  is  not  an  element,^  but 
of  course  cohabitation  under  the  second  marriage  may  be 
adultery.'^  One  who  is  present  at  the  bigamous  marriage  aid- 
ing and  abetting  is  guilty  as  principal  in  the  second  degree.* 

1 1  East,  P.  C.  464;  1  Hawk.  P.  a,  »  Arnold  v.  S.,  53  Ga.  574. 

ch.  48;  4  BL  Com.  lOa  «  S.  v.  Nadal,  69  la.  47a 

SI  James  I,  ch.  11.    This  statute  ^ Owens  v.  a,  94  Ala.  97;  Hildreth 

was  expressly  adopted  in  Maryland:  y.  S.,  19  Tex.  Ap.  195. 

U.  a  V.  Jernegan,  4  Cranch,  C.  C.  1;  «  Boggus  v.  a,  84  Ga.  276t 
Blah.  Stat  Crimes,  §  580. 
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§  1073.  Thfe  second  marriage.—  The  essence  of  the  offense 
is  in  the  fact  of  marriage  itself  during  the  existence  of  a  pre- 
vious marriage,  and  not  the  unlawful  cohabitation  or  sexual 
intercourse.^  Some  statutes,  however,  make  the  continuing  to 
cohabit  under  the  bigamous  marriage  criminal,  but  even  in 
such  case  sexual  intercourse  is  immaterial,  the  cohabiting 
implying  living  together  as  husband  and  wife  ordinarily  do.* 
Such  statutes  make  cohabitation,  in  pursuance  of  a  bigamous 
marriage,  criminal,  although  such  marriage  is  contracted  in 
another  state,  and  the  act  of  marrying  bigamously  cannot 
therefore  be  punished.'  So  there  may  be  a  prosecution  for  con- 
tinuing to  cohabit  under  the  illegal  marriage,  although  a  pros- 
ecution for  the  bigamy  in  the  marriage  itself  is  barred/  The 
fact  that  the  marriage  charged  as  bigamous  is  invalid  on  an- 
other ground  than  that  of  the  previous  marriage  will  not  pre- 
vent the  offense  being  complete  and  punishable.'  Thus,  if  the 
second  marriage  is  between  persons  within  a  prohibited  de- 
gree of  relationship,  the  offense  of  bigamy  is  nevertheless  com- 
mitted.* 

§1074.  Yalidlty  of  prior  marriage — The  fact  that  the 
prior  marriage  was  absolutely  void  will  be  a  complete  defense 
in  prosecution  for  bigamy  for  a  subsequent  marriage.^  It  was 
therefore  held  under  the  English  statute,  declaring  a  marriage 

1  Nelms  ▼.  &,  84  Qa.  466;  S.  ▼.  Pat-  marriage  within  the  state:  La  Rose 
terson,  26  Ired.  846;  Gise  v.  C,  81  Pa.  ▼.  &,,  29  Tex.  Ap^  215. 
St  428;  Beggs  t.  S.,  55  Ala.  108;  Scog-  « S.  v.  Sloan.  55  la.  217.    In  Ten- 
gins  V.  S.,  82  Ark.  205.  nessee,  continuing  to  cohabit  under 

'Cannon  ▼.  U.  S.,  116  IJ.  S.  55;  C.  a  void  marriage  is  a  distinct  crime:' 

T.  Lucas,  158  Mass.  81.  Finney  v.  S.,  3  Head,  544    And  see 

•Tucker  t.  P.,  117  IlL  88;  S.  ▼.  La  Rose  v.  a,  supra. 
Sloan,  55  la.  217;  a  ▼.  Nadal,  69  la.  »  Reg.  ▼.  Brawn,  1  C.  &  E.  144;  Reg. 
478;  S.  T.  Johnson,  12  Minn.  476.  But  v.  Orgill,  9  C.  &  P.  80. 
it  must  be  alleged  that  the  second  *P.  v.  Brown,  84  Mich.  889;  Reg.  ▼• 
marriage  was  unlawful  in  the  state  Allen,  L.  R.  1 C.  C  867.  So  it  is  im- 
where  it  was  had:  a  ▼.  Palmer,  18  material  that  in  the  second  mar- 
Vt  570.  The  law  of  another  state  riage  the  parties  do  not  oontract 
as  to  the  validity  of  marriages  is  pre-  under  their  real  names:  Rex  ▼.  Ali' 
sumed,  in  the  absence  of  a  showing  lison,  Ruas.  &  Ry.  109;  Rex  ▼.  Ed- 
to  the  Gontrary,  to  be  the  same  as  wards,  Russ.  &  Ry.  288;  Rex  ▼.  Pen- 
that  of  the  state  where  the  trial  is  son,  5  C.  &  P.  412;  Reg.  v.  Rea,  Lb  R. 
had:  S.  v.  Nadal,  69  la.  478;  Johnson  1  C.  C.  865. 

y.  a,  60  Ark.  808.    The  Texas  statute  ?  P.  v.  McQuaid,  85  Mich.  128;  Sun- 
seems  to  limit  the  crime  to  a  second  derland's  Case,  2  Lewin,  109. 
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with  the  deceased's  wife's  sister  to  be  invalid,  that  a  subsequent 
marriage  would  not  constitute  bigamy.^  But  the  fact  that  res- 
idents of  a  state,  where  marriage  between  them  would  be  ille- 
gal, go  to  another  state  where  such  marriage  is  legal  and  there 
contract  marriage,  does  not  render  the  marriage  thus  contracted 
illegal  in  the  state  of  their  residence,  so  that  a  subsequent  mar- 
riage between  one  of  them  and  another  person  will  not  be  big- 
amy.' If  the  solemnisation  of  the  first  marriage  is  not  such  as 
renders  it  lawful,  then  a  subsequent  marriage  by  one  of  the 
parties  wiU  not  be  bigamous,'  unless  there  has  been  such  sub- 
sequent cohabitation  as  to  constitute  a  valid  marriage;^  but 
usually  statutes  regulating  the  form  of  marriage  do  not  render 
a  marriage  not  in  accordance  with  that  form  invalid,  but  only 
provide  a  punishment  for  not  complying  with  the  statute,  and 
in  such  case,  unless  the  statute  expressly  makes  the  irregular 
marriage  invalid,  although  the  first  marriage  is  not  in  com- 
pliance with  statutory  provisions,  a  subsequent  marriage  by 
one  of  the  parties  will  be  criminal.^  Evidence  that  the  parties 
lived  together  and  held  themselves  out  as  husband  and  wife, 
and  had  children,  is  in  some  states  enough  to  prove  the  prior 
marriage.*  If  the  first  marriage  is  prima  facie  valid  it  is  suf- 
ficient.^   So  if  the  previous  marriage  Avas  voidable  because  one 

iReg.  ▼•  Chad  wick,  11  Q.  B.  17a  Robinson  ▼.  C,  6  Bush,  869;  a  r. 

This  would  doubtless  be  so  in  any  Parker,  106  N.  C.  711, 
case  where  the  first  marriage  was       ^  S.  v.  Gonce,  79  Mo.  600,  4  Am.  Cr. 

within  degrees  of  relationship  pro-  R.  68,  and  note.    It  is  said  that  evi- 

hibited  by  statute;  but  in  South  Car  dence  that  the  parties  cohabited  and 

olina  it  has  been  held  that  the  rela-  spoke  of  each  other  as  husband  and 

tionship  of  nephew  and  aunt  was  wife  is  not  enough  without  proof  of 

not  such  that  a  marriage  between  a  contract  of  marriage  per  verba  de 

them  was  unlawful,  and  therefore  a  prcesenii:  Hiler  v.  P.,  156  IlL  511. 
subsequent   marriage  between  the       ^^uiphy  v.  S.,  50  Ga.  150;  S.  y. 

nephew  and  another,  the  first  mar-  Abbey,  29  Vt  60;  Foster  v.  S.,  31 

riage  still  subsisting,  would  be  big-  Tex.  Ap.  409;  Taylor  v.  S.,  52  Miss. 

amy:  &  v.  Barefoot,  2  Rich.  209.  84,  2  Am.  Cr.  R.  18,  and  note.    In 

SOL  T.  Lane,  118  Mass.  458.  And  England  irregularity  as  to  the  pub- 
see  C  v.  Graham,  157  Mass.  73.  lication  of  bans  and  as  to  marriage 
Further  on  this  point,  see  infra,  in  a  licensed  chapel  will  not  render 
§1088.  the  marriage  so  far  invalid  as  to 

•  Weinberg  v.  S.,  25  Wis.  370;  P.  ▼.  prevent  a  prosecution  for  bigamy  on 

MoQuaid,  85  Mich.  123.  a  subsequent  marriage:  Rex  v.  Hind, 

4  P.    V.  McQuaid,   85   Mich.    123;  Russ.  &  Ry.  253;  Rex  v.  Tibshels,  1 

Kopke  V.  P.,  43  Mich.  41.  B.  &  Ad.  190;  Rex  v.  Wrox  ton,  4  B. 

»Carmichael  v.  a,  12  Ohio  St  583;  &  Ad.  640;  Rex  v.  St  John  Delpike, 
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of  the  parties  was  under  the  age  when  consent  to  a  valid  mar- 
riage can  be  given,  a  sabseqnent  marriage  will  nevertheless  be 
bigamous,  unless  the  prior  marriage  was  avoided  by  the  party 
entitled  to  avoid  it.*  A  second  marriage,  however,  by  the 
party  under  the  age  of  consent  at  the  time  of  the  prior  mar- 
riage, the  second  marriage  being  entered  into  before  the  first 
marriage  has  become  binding,  will  constitute  an  annulment  of 
the  first  marriage,  and  therefore  will  not  be  bigamous.'  The 
fact  that  one  of  the  parties  to  the  prior  marriage  was  a  minor 
and  that  the  consent  of  parents  to  the  marriage  was  not  ob- 
tained will  not  render  it  invalid.^  Fraud  in  the  prior  marriage 
will  not  render  it  invalid,  where  the  parties  who  purported  to 
enter  into  it  live  together  afterwards  as  husband  and  wife. 
The  fact  that  the  husband  intended  not  to  be  bound  is  not 
available  to  him  as  a  defense  in  a  subsequent  prosecution  for 
bigamy.*  Neither  will  it  be  any  defense  to  the  husband  for 
bigamy  that  the  prior  marriage  was  only  entered  into  by  him 
to  avoid  a  prosecution  for  seduction,  it  being  provided  by  stat- 
ute that  such  a  prosecution  shall  be  dismissed  on  the  marriage 
of  the  parties.'  The  prior  marriage  which  is  relied  upon  as 
subsisting  at  the  time  of  the  alleged  bigamous  marriage  may 
be  shown  by  way  of  defense  to  have  been  void  by  reason  of  a 
previous  marital  relation  still  subsisting  on  the  part  of  one 
of  the  parties  thereto;  so  that  if  the  first  marriage  relation, 
which  renders  the  second  one  invalid,  does  not  still  subsist  at 
the  time  of  the  third  marriage,  which  is  the  basis  of  the  prose- 
cution for  bigamy,  there  can  be  no  conviction.*  But  if  the 
circumstances  are  such  as  to  give  rise  to  a  presumption  that 
the  first  marriage  relation  was  no  longer  existing  at  the  time 
the  second  was  entered  into,  a  prosecution  for  a  third  marriage 

d  B.  &  Ad.  226;  Reg.  ▼.  Cresswell,  1  bigamy  in  a  subsequent  marriage 

Q.  B.  D.  446;  Reg.  v.  Bo  wen,  2  C.  &  unless  such   cohabitation  appears: 

K.  227;  Reg.  y.  Tilson,  1  F.  &  F.  54;  P.  y.  Bennett,  89  Mich.  20a 

Reg.  y.  Hawes,  1  Den.  370.  «Shafher  v.  a,  20  Ohio,  1. 

IP.  ▼.  Slack,  15  Mich.  198;  P.  ▼.  'Rex  y.  Birmingham,  8  B.&  a  29; 

Beeyers,  99  CaL  286;  Beggs  y.  S.,  55  Reg.  y.  Clark,  2  Ck>z«  188;  Rex  y. 

Ala.  106;  Cooley  y.  a,  65  Ala.  162;  Jacobs,  1  Moody,  140. 

WaUs  y.  a,  82  Ark.  565.    But  where  *  Hayes  y.  P.,  25  N.  Y.  890. 

the  prior  marriage  in  such  case  would  *  Medrano  y.  a,  82  Tex.  Ap^  214 

be  yalid  only  by  reason  of  cohabita-  *G.  y.  MoGrath,  140  Mass.  296;  Hal- 

tion  after  reaching  the  age  of  oon-  brook  y.  a,  84  Ark.  511;  Reg;  y.  Wil- 

•ent,  ^ere  can  be  no  oonyiction  for  son,  8  F.  &  F.  119. 
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as  bigamous  on  account  of  the  subsistence  of  the  second  may 
be  sustained.^ 

§  1075.  Prior  marriage  terminated  by  diToree. —  If  it  ap- 
pears that  the  prior  marriage  was  terminated  by  a  valid  divorce, 
of  course  the  second  marriage  will  not  be  criminal,  but  the  di- 
vorce must  antedate  the  second  marriage.'  In  some  states 
there  are  provisions  by  which  the  party  for  whose  fault  the 
divorce  is  granted  is  prohibited  from  marrying,  and  a  subse- 
quent marriage  by  such  party  is  declared  bigamous,  although 
as  to  the  other  party  to  the  prior  marriage  it  is  dissolved.  And 
it  is  said  that  a  divorce  granted  in  another  state  where  the 
court  had  no  jurisdiction  of  the  party  who  is  subsequently 
prosecuted  for  bigamy  in  marrying  again  will  not  constitute 
a  defense  as  to  him,  the  state  not  being  bound  to  recognize  de- 
cisions of  another  state  having  only  jurisdiction  to  determine 
the  8tatiM  of  its  citizens,  without  personal  jurisdiction  having 
been  obtained  in  that  state  of  the  other  party  to  the  marriage.' 
But  as  a  general  proposition  a  divorce  which  is  valid  as  to  one 
of  the  parties  to  the  marriage  contract  terminates  the  marriage 
as  to  both  of  them,  even  though  the  court  does  not  have  personal 
jurisdiction  of  the  other  party,  the  decree  being  deemed  inrem^ 
and,  if  valid  where  rendered,  entitled  to  recognition  everywhere.* 
Moreover,  although  the  statute  of  a  state  where  a  divorce  is 
granted  renders  the  party  for  whose  fault  it  is  granted  inca- 
pable of  subsequent  marriage,  such  subsequent  marriage  will  not 
be  bigamous  even  in  that  state,  unless  the  statute  specially  so 
provides.*  Certainly  it  will  not  be  bigamy  for  such  party  to 
marry  again  in  another  state,  unless  such  marriage  in  another 
state  is  contracted  for  the  purpose  of  avoiding  the  laws  of  the 
state  of  his  residence,  in  which  case  such  remarriage  is  declared 
criminal.*  A  divorce  which  is  entirely  invalid  by  reason  of 
want  of  jurisdiction  of  the  case  in  the  court  in  which  it  is  ren- 
dered will  not  be  a  defense  to  a  prosecution  for  bigamy  in  a 
subsequent  marriage;^  and  a  decree  of  divorce  is  not  conclu- 

1  Gibson  v.  &,  8S  Misa  8ia  «C.  v.  Lane,  118  Mass.  458. 

«  Baker  V.  P.,  2  HiU,  325.  ^  Tucker  v.  P.,   122  IH.  588;   Van 

»P.  V.  Faber,  02  N.  Y.  146.  Fossen  v.  S.,  87  Ohio  St  817;  P.  v. 

«  P.  V.  Baker,  76  N.  Y.  78.  Dawell,  25  Mich.  247;  Davis  v.  C,  18 

•  G.  ▼.  Richardson,  126  Mass.  34         Bush,  81& 
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flive  evidence  by  way  of  defense,  for  its  validity  may  be  im- 
peached as  having  been  obtained  by  fraud.^ 
§  1076.  Intent ;  belief  as  to  death  of  former  consort. — 

While  criminal  intent  is  an  essential  element  of  this  crime,  as 
of  every  other,*  yet  the  intent  involved  in  doing  an  act  prohib- 
ited by  law  is  all  that  is  necessary  to  render  a  second  marriage 
criminal.  Thas,  a  religions  belief  that  polygamy  is  right  will 
be  no  defense  for  a  second  marriage  which  is  contrary  to  law ; ' 
nor  will  it  be  a  defense  that  the  accused  believed  that  by  r^ 
son  of  the  continued  absence  of  the  first  consort  the  prior  mar- 
riage was  void,  such  a  belief  being  merely  a  mistake  of  law ;  ^ 
nor  will  the  fact  that  accused  acted  under  reputable  legal  ad- 
vice in  contracting  the  second  marriage  be  of  any  avail ;  *  nor 
will  ignorance  of  the  invalidity  of  a  prior  decree  of  divorce  be 
a  defense.*  "No  other  intent  is  necessary  than  that  which  must 
be  inferred  from  the  second  marriage,  knowing  the  first  con- 
sort to  be  living,  or  not  having  a  reasonable  belief  of  his  death.^ 
Provision  is  made  in  the  statutes  by  which  absence  of  the  con- 
sort for  some  specified  time,  without  knowledge  on  the  part  of 
the  accused  that  such  consort  was  still  living,  shall  be  a  defense 
to  a  prosecution  for  bigamy  based  on  a  second  marriage,  even 
if  it  appears  afterwards  in  fact  that  such  consort  was  still  alive 
when  the  second  marriage  was  contracted,  and  therefore  that 
the  former  marriage  relation  still  existed,  and  the  second  mar- 
riage was  invalid.  Under  such  a  provision  it  has  been  held  in 
some  cases  that  only  the  actual  expiration  of  the  time  fixed  by 
statute,  after  the  former  consort  was  last  known  by  the  ac- 
cused to  have  been  alive,  and  a  belief  that  the  consort  was 
actually  dead,  will  constitute  a  defense ;  or,  in  other  words,  that 

I  Duchess    of  Kingston's  Case,  1  *  Medrano  ▼.  S.,  83  Tex  Ap.  214. 

East,  P.  C.  468.  «  a  v.  Hughes,  58  la.  165. 

-As  to  mistake   in  general,  see  *S.  v.  Armington,  25  Minn.  29; 

supra,  §  138.  Davis  v.  C,  18  Bush,  818.    It  is  said, 

'  Reynolds  v.  U.  S.,  98  U.  S.  145;  however,  that  a  bona  fide  belief  that 
Church  of  Jesus  Christ  v.  U.  S.,  186  a  divorce  had  been  obtained  by  the 
U.  S.  1 ;  U.  S.  V.  Reynolds,  1  Utah,  other  party  to  the  first  marriage,  in 
226.  The  federal  statute  punishing  another  state,  would  be  a  defense, 
])oIygamy  in  the  territories  is  not  but  only  where  grounded  on  care- 
void  as  a  law  respecting  the  estab-  ful  inquiry  and  reasonable  cause: 
lishment  of  religion  or  forbidding  Squire  v.  &,  46  Ind.  459. 
the  free  exercise  thereof;  Davis  v.  ?  Dotson  v.  S.,  62  Ala.  141, 
Reason,  188  U.  S.  88a 
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no  belief  of  the  death  of  the  former  consort  will  be  a  defense 
unless  it  is  based  upon  the  length  of  absence  and  want  of 
knowledge  specified  by  the  statute.^  But  it  seems  unreason- 
able to  deny  to  the  accused  in  a  prosecution  of  this  kind  the 
benefit  of  a  defense  founded  on  an  honest  mistake  of  fact;  and 
while,  doubtless,  it  is  competent  for  the  legislature  to  throw 
upon  one  who  desires  to  prosecute  a  business  which  is  subject 
to  legislative  regulation  the  obligation  of  ascertaining  at  his 
peril  that  the  circumstances  are  such  as  justify  him  in  prose- 
cuting such  business,^  yet  legislation  in  regard  to  marriage 
ought  not,  unless  the  language  of  the  statute  absolutely  re- 
quires it,  to  be  so  construed  as  to  throw  this  burden  on  one 
who  enters  into  a  marriage  which,  under  the  circumstances 
believed  by  him  in  good  faith  to  exist,  would  be  lawful;*  and 
there  is  some  authority  for  saying  that  a  good-faith  belief  on 
the  part  of  the  accused  that  the  former  consort  was  dead  at 
the  time  the  second  marriage  was  entered  into  will  constitute 
a  defense,  although  the  statutory  period  of  absence  has  not 
elapsed.*  Some  support  to  this  last  proposition  may  be  found 
in  the  decision  of  the  Indiana  court  that  ionafide  belief  of  the 
procurement  by  the  prior  consort  of  a  divorce  in  another  state 
would  constitute  a  defense,*  and  in  the  decision  of  the  Georgia 
court  that,  where  the  prosecution  is  for  marrying  the  wife  of 
another,  it  must  appear  that  accused  knew  at  the  time  of  such 
marriage  that  the  woman  was  another's  wife.*  It  has  also 
been  said  that  the  law  presumes  against  the  commission  of 
crime,  and  that  where,  in  a  prosecution  for  bigamy,  it  appears 
that  the  accused  has  married  even  within  a  year  after  the  for- 
mer consort  was  last  heard  of,  it  is  incumbent  upon  the  prose- 
cution to  prove  that  the  first  consort  was  still  alive  at  the  time 
of  the  second  marriage.'^    Under  the  English  statute,  if  the  ac- 

IQ.  V.  Mash,  7  Met.  472;  C.  t.  Hay-  it  has  been  held  that  a  good-faith 

den,  168  Mass.  458;  Jones  ▼.  S.,  67  belief  without  the  lapse  of  the  statu- 

Ala.  84;  S.  v.  Barrow,  81  La.  An.  691.  tory  period  was  a  defense:  Reg.  v. 

'See  supra,  §  184.  Moore,  18  Cos,  544;  Reg.  y.  Horton, 

» 1  Bish.  Cr.  L.,  §  808a,  IflT  18-16,  in  11  Cox,  670;  while  the  contrary  con- 
note, elusion  was  reached  in  Reg.  t.  Ben- 

« Reg.  ▼.  Tolson,  28  Q.  B.  D.  16a  nett,  14  Cox,  45;  Reg.  v.  Gibbons,  12 

This  case,  however,  was  decided  by  Cox,  287. 
a  court  almost  equally  divided.  The       ^  Squire  v.  S.,  43  Ind.  459. 
previous  English  cases  on  the  sub-       *  Arnold  v.  S.,  58  Ga.  574. 
ject  were  contradictory.    In  some       ^  Rex  v.  Twyning,  2  B.  &  Aid.  886b 
16                                         ^4i 
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cased  has  married  only  after  the  lapse  of  the  statutory  period 
of  absence  of  the  first  consort,  it  is  for  the  prosecution  to  show- 
that  such  marriage  was  with  knowledge  that  the  previous  con- 
sort was  still  alive/  and  that  a  finding  by  the  jury  that  the 
accused  might  have  known  by  inquiry  that  the  former  consort 
was  alive  would  not  justify  a  conviction.*  Also,  it  is  suggested 
that  the  true  construction  of  the  statute  is  that  accused  must 
have  been  ignorant  during  the  whole  of  the  statutory  period 
that  the  former  consort  was  alive.* 

§  1077.  Jarisdietion.and  venue. — The  crime  is  committed 
where  the  second  marriage  takes  place,  and  therefore  the  sec- 
ond marriage  must  be  within  the  state  where  the  offense  is 
prosecuted,  unless  there  is  some  sta.tute  which  makes  it  a  crime 
to  continue  to  cohabit  in  the  state  under  a  bigamous  marriage 
celebrated  elsewhere.^  But  if  there  is  such  a  statute,  then  the 
continuing  to  cohabit  may  be  punished  as  bigamy,  although 
the  bigamous  marriage  itself  was  in  another  state.'^  Likewise, 
as  between  different  counties  in  the  same  state,  the  venue  will 
be  in  the  county  where  the  marriage  takes  place;*  but  here, 
also,  if  the  continuing  to  cohabit  is  made  criminal,  as  distinct 
from  the  niarriage  itself,  there  may  be  a  prosecution  in  any 
county  where  there  is  cohabitation.^  It  is  sometimes  pro- 
vided in  regard  to  this  offense  that  defendant  may  be  prose- 
cuted in  any  county  in  which  he  is  apprehended.*  There  is 
such  a  provision  in  the  English  statute;*  but  in  states  where 

1  Reg.  V.  Curgerwen,  L.  R.  1 C.  a  1 ;  »  S.  v.  Sloan,  65  la.  217;  &  v.  Nadal, 

Beg.  v.  Heaton,  3  F.  &  F.  819;  Reg.  69  la.  478;  supra,  §  1073. 

v.  Jones,  21  L.  T.  396.    In  another  « Williams  v.  S.,  44  Ala.  24;  Beggs 

case  it  is  said  that  whether  evidence  v.  &,  55  Ala.  108;  Scoggins  ▼.  S.,  82 

on  the  part  of  the  prosecution  to  Ark.  205. 

show  such  knowledge  is  necessary  ^g.  y.  Hughes,  58  la.  165;  Finney 

will  depend  on  the  particular  facts  v.  S.,  8  Head,  514    In  such  a  prosecu- 

of  each  case:  Reg.  v.  Ellis,  1  F.  &  F.  tion,  evidence  of  the  bigamous  mar- 

809;  and  whether  accused  knew  that  riage  in  another  county  is  proper  to 

the  former  consort  was  still  alive  is  fix  the  nature  of  the  subsequent  00- 

a  question  for   the  jury:    Reg.  ▼.  habitation:  S.  v.  Hughes,  58  la.  165. 

Dane,  1  F.  &  F.  323;  Reg.  v.  Cross,  1  »&  v.  Sweetsir,  53  Me.  438;  a  v. 

F.  &  F.  510.  Griswold,  53  Ma  181. 

*  Reg.  V.  Jones,  Car.  &  M.  614;  Reg.  *Rex  v.  Gordon,  Russ.  &  Ry.  48; 
▼.  Briggs,  Deara  &  B.  98.  Rex  v.  Fraser,  1  Moody,  407;  Reg.  v. 

»a  V.  Williams,  20  la.  98.  Smith,  1  F.  &  F.  36;  Reg.  v.  Whiley, 

*  Johnson  v.  C,  86  Ky.  122;  a  ▼.  1 C.  &  K 150;  Reg.  v.  Topping,  Dears. 
Bamett,  88  N.  C.  615.  647. 
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the  constitution  requires  that  the  trial  shall  be  had  in  the  county 
where  the  offense  is  committed,  a  statute  authorizing  trial  in 
the  county  where  the  defendant  is  apprehended  is  unconstitu- 
tional.* 

§  1078.  Limitation. — As  the  offense  is  committed  and  com- 
plete when  the  second  marriage  is  entered  into,  the  statute  of 
limitations  commences  to  run  at  that  time  whether  the  offense 
be  deSned  as  having  two  wives  at  the  same  time,  or  as  mar- 
rying another  wife  during  the  life  of  the  former.*  If  the  stat- 
ute makes  continuance  of  cohabitation  under  the  bigamous 
marriage  criminal,  there  may  be  a  prosecution  for  such  cohab- 
itation, although  the  prosecution  for  the  bigamous  marriage 
itself  is  barred.* 

§  1079.  Indictment. —  As  to  the  bigamous  marriage,  the 
facts  are  to  be  alleged  according  to  general  principles  of  plead- 
ing. The  name  of  the  second  wife  should  be  given,  and  a  vari- 
ance therein  will  be  fatal,  unless  she  was  generally  known  by 
the  name  given.*  The  exact  locality  of  the  second  marriage  is, 
of  course,  immaterial,  provided  the  evidence  of  place  is  such  as 
to  establish  the  venue  and  bring  it  within  the  jurisdiction  of  the 
court.*  Beyond  this  it  is  usually  held  sufficient  to  allege  a 
former  marriage,  and  that  the  first  wife  was  living  when  the 
second  marriage  took  place;*  and  the  time  and  place  of  the  first 
marriage  and  the  name  of  the  first  wife  need  not  be  specifically 
alleged ;  ^  and  an  error  in  the  name  of  the  first  wife  will  be  im- 
material;* but  there  are  cases  holding  that  the  time  and  place 
of  the  first  marriage  and  the  name  of  the  first  wife  or  husband, 
as  the  case  may  be,  must  be  averred  as  other  facts.*    It  is  not 

la  V.  Cutshall,  110  N.  C.  638;  a  v.  Bray,  18  Ired.  289;  a  v.  Dayis,  109 

Smiley,  98  Ma  605;  WaUs  v.  a,  33  N.  C.  780;  P.  v.  Giesea,  61  CaL  63; 

Ark.  66&  Watson  v.  a,  13  Tex.  Ap.  76. 

3Gise  y.  C,  81  Pa.  St  42a        «  >  a  y.  Armington,  26  Minn.  2a 

»a  V.  Sloan,  55  la.  217.  'a  v.  La  Bore,  26  Vt.  765;  Davis 

*a  y.  Davis,  109  N.  a  780;  Robin-  v.  C,  13  Bush,  318  (overruling  C.  v. 

son  v.  C,  88  Ky.  386;  U.  S.  v.  Miles,  Whaley,  6  Bush,  266);   Bish.  Stat 

2  Utah,  19;  a  a,  103  U.  a  804;  Bex  Crimes,  §  602.    A  variance  as  to  the 

y.  Deeley,  4  C.  &  P.  579.  date  of  the  first  marriage  will  be 

>P.  y.  Calder,  80  Mich.  86;  a  y.  immaterial:  Faustre  v.  C,  92  Ky.  84. 

Nadal,  69  la.  478.  The  averment  that  the  name  of  the 

*Kopke  y.  P.,  43  Mich.  41;  a  v.  first  wife  is  to  the  grand  juryun- 

Hughes,  68  la.  165;  a  v.  Armington,  known  is  sufficient:  Nelma  v.  a,  84 

25  Minn.  29;  Hiler  v.  P.,  156  111.  511.  Ga.  466. 

YHutchins  y.  a,  28  Ind.  34;  a  v. 

2^:8^ 


§§  1080^82.]    OFFENSES  AGAINST  CONJUGAL  BIGHTS,  ETO.    [PaBT  XL 

necessary  to  negative  a  divorce,  or  otherwise  allege  that  the 
first  marriage  was  still  subsisting;^  nor  to  allege  specifically 
that  the  first  marriage  was  lawful.' 

§  1080.  Negativing  proviso. —  The  usual  proviso  that  a  cer- 
tain number  of  years*  absence  of  the  first  consort,  unheard  of, 
will  be  a  defense,  need  not  be  negatived  by  the  prosecution,  but 
must  be  relied  on  by  the  defendant.' 

§  1061.  Allegation  of  intent. — The  indictment  should  charge 
the  second  marriage  as  being  unlawful  ^  or  felonious,  if  the  stat- 
ute makes  the  offense  a  felony ; '  but  if  it  is  by  statute  a  mis- 
demeanor it  should  not  be  described  as  felonious.' 

§1062.  Evidence;  proof  of  former  marriage. —  The  former 
marriage  must  be  established.^  A  certificate  thereof,  with  evi- 
dence identifying  the  parties,  is  sufficient  proof.'  Identifica- 
tion may  be  by  a  photographic  likeness  of  the  former  spouse 
shown  to  the  witness  present  at  the  first  marriage  in  order  to 
prove  the  identity  of  such  spouse  with  the  person  mentioned 
in  the  marriage  certificate.'  But  a  marriage  may  be  proved 
otherwise  than  by  a  certificate  or  official  register  thereof.^' 
The  testimony  of  a  witness  who  was  present  and  saw  the  mar- 
riage celebrated  is  suffloient.^^  Where  the  prior  marriage  re- 
lied upon  was  in  another  state  or  country,  it  must  be  proved 

I S.  ▼.  Norman,  3  Dev.  222;  Murray  authority  of  the  officer  or  the  deri- 

Y.  Reg.,  7  Q.  K  700.    So.  on  the  other  cal  character  of  the  minister  may  be 

hand,  the  arerment  of  the  existence  shown  by  parol:  C.  v.  Hayden,  163 

of  a  former  marriage  relation  was  Mass.  45a     But  the  certificate   of 

held  sufficient  without  an  averment  marriage  in  a  foreign  country  to  be 

that  the  lawful  wife  was  still  living:  admissible  in  evidence  must  be  duly 

Sb  V.  Hughes,  58  la.  165.  proved  or  authenticated:  S.  v.  Horn, 

SKopke  V.  P.,  43  Mich.  41;  &  v.  43  Yt  20;  Faustre  v.  C,  92  Ky.  34. 

Hughes,  58  la.  165.    Contra,  King  v.  •  Reg.  v.  Tolson,  4  F.  &  F.   lOa 

S.,  40  Ga.  244.  Identity  of  names  and  residence  held 

>Kopke  V.  P.,  43  Mich.  41;  Stang-  sufficient  to  show  on  behalf  of  de- 

lein  V.  S.,  17  Ohio  St  453;  Fleming  fendant  that  a  record  of  divorce 

V.  P.,  27  N.  T.  329;  Barber  v.  S.,  60  related  to  the  prior   marriage  al- 

Md.  161;  S.  V.  Abbey,  29  Vt  60;  S.  v.  leged  in  the  indictment:  C.  v.Lucaa^ 

Williams,  20  la.  98;  Reg.  v.  CuUen,  9  158  Mass.  8L 

C.  &  P.  681.    Contra,  King  v.  a,  40  w  Moore  v.  Q,  9  Leigh,  639;  Sayer 

Oa.  244.  V.  Glossop,  2  0.  &  K.  694. 

*  Parker  V.  a,  77  Ala.  47.  "a  v.  Williams,  20  la.  98;  a  v. 
•Kopke  V.  P.,  43  Mich.  41.  Hughes,  58  la.  165;  a  v.  McCance, 

•  a  V.  Darrah,  1  Houst  Cr.  C.  112.  110  Ma  398;  C.  v.  Dill,  156  Mass.  226; 
7  Arnold  v.  a,  53  Ga.  574.  Reg.  v.  Manwaring,  Dear&  &  B.  132L 
>Reg.  V,  Hawes,  1  Den.  270.    The  Thus,  the   party  to  the   bigamous 
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satisfactorily  that  a  valid  marriage  did  take  place  there/  and 
it  has  been  said  that  persons  who  were  present  will  not  be* 
competent  to  testify  as  to  what  the  law  of  the  place  was,  bo  as 
to  show  the  validity  of  snch  marriage  according  to  the  law  of 
that  place.*  But  the  later  and  controlling  decisions  in  Eng- 
land and  the  United  States  are  to  the  effect  that  proof  of  a 
marriage  in  fact  celebrated  in  another  state,  followed  by  co- 
habitation, will  be  suflScient  proof  of  the  validity  of  the  mar- 
riage without  evidence  as  to  the  law  of  the  place  where  the 
marriage  was  celebrated,  nothing  appearing  to  cast  discredit 
on  the  proceeding.'  It  is  even  said  that  snch  a  marriage  may 
be  proved  by  the  admissions  of  defendant,  without  evidence  of 
cohabitation;^  but  the  admission  must  show  the  state  in  which 
the  marriage  took  place  in  conformity  with  the  allegation  <rf 
the  indictment/ 

§  1083.  Admissions  of  defendant. —  The  prior  marriage 
may  be  proved  by  the  admission  of  the  accused  without  the 
production  of  the  record  or  a  witness  present  at  the  marriage,* 
but  the  jury  must  be  satisfied  that  the  admission  of  the  mar- 
riage involved  an  ildmission  of  its  validity.'  The  rule  has  more 
frequently,  however,  been  stated  as  being  to  the  effect  that 
declarations  or  admissions  of  accused  as  to  the  prior  mar- 
riage, and  proof  of  cohabitation,  are  suiBcient  evidence  thereof.* 

marriage  may  testify  thereto:  G.  v.  iams  v.  S.,  64  Ala.  181;  Parker  ▼.  S., 

Hayden,  163  Mas&  45a  77  Ala.  47;  a  v.  Wylde,  110  N.  C.  600; 

1  Oneale  v.  C,  17  Grat  582.  XJ.  S.  v.  Miles,  3  Utah,  19;  s.  c,  Miles 

»  Reg.  v.  Povey.  Dears.  82;  Reg.  ▼.  v.  U.  S.,  108  U.  a  804.  It  was  doubted 

Savage,  18  Cox,  178.  in  the  earlier  English  'cases  whether 

<  Dale  y.  S.,  88  Ga.  552;  S.  y.  Wylde,  acknowledgment   alone    would    he 

110  N.  C.  500;  Miles  y.  U.  a,  103  U.  a  sufficient:  Rex  v.  Truman,  1  East, 

804;  Bird  y.  G,  21  Grat  800;  Reg,  v.  P.  C.  470;  Reg.  v.  Flaherty,  2  C.  ft  E. 

Griffin,  L.  R.  4  Ir.  497;  Reg.  v.  New-  782. 

ton,  2  M.  &  Rob.  503;  a  o.,  &  N.  Reg.        '  Williams  y.  a,  54  Ala.  131;  U.  B. 

y.  Simmonsto,  1  C.  &  K.  164;  1  Bish.  y.  MUes,  2  Utah,  19;  &  c.  Miles  y. 

Mar.  &  Div.  (ed.  1891),  §  1115;  Whart  U.  a,  103  U.  a  804.    The  fact  that 

Or.    Ey.,    §   169.     And   see   supra,  defendant,  when  expostulated  with 

§  1073,  n.  in  regard  to  his  second  marriage,  on 

*  a  y.  Wylde,  110  N.  C.  500.  the  ground  that  his  former  wife  was 

*  Tucker  y.  P.,  117  III  Sa  still  liying,  was  silent  and  did  not 

*  Oneale  y.  C,  17  Grat.  588;  ay.  deny  the  fact,  is  competent  eyidence 
Armington,  25  Minn.  29;  S.  y.  John-  against  him  in  the  nature  of  an  ad- 
son,  12  Minn.  476;  C.  y.  Hayden,  163  mission:  a  y.  Plym,  48  Minn.  885. 
Mass.  453;  Squire  y.  a,  46  Ind.  459;        ^Wolyerton  y.  a,  16  Ohio,  178;  S. 
Crane  y.  a,  94  Tenn.  86,  98;  Will-  y.  Hilton,  8  Rich.  484;  a  ▼.  Britton, 
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Proof  of  the  mere  fact  of  cohabitation  will  not  be  suflScient, 
bnt  that  fact  coupled  with  the  holding  out  of  the  other  party 
to  the  supposed  marriage  as  husband  or  wife  is  evidence  of 
marriage,  though  it  does  not  constitute  a  marriage/  and  it  is 
for  the  jury  to  say  whether  such  evidence  shows  an  actual  mar- 
riage.' Such  evidence  may  properly  be  held  to  throw  the  bur- 
den on  defendant  to  rebut  the  presumption.'  General  reputa- 
tion alone  is  insufficient,  but  taken  in  connection  with  cohab- 
itation and  admissions  it  may  make  out  9k  prima  fade  case.* 

§  1084.  Evidence  that  former  spouse  still  living. —  The 
fact  that  the  former  spouse  is  still  alive  may  be  established  by 
circumstantial  evidence.^  It  has  been  said  that  there  is  a  pre- 
sumption, after  proof  that  the  former  spouse  was  alive  at  a 
date  prior  to  the  second  marriage,  that  such  life  continued 
until  the  second  marriage,  there  being  no  evidence  to  the  con- 
trary.* This  presumption,  however,  is  one  of  fact  and  not  of 
law,  and  of  varying  strength  according  to  the  circumstances. 
It  must  be  considered  by  the  jury  in  connection  with  the 
length  of  time  intervening,  the  age  and  health  of  the  person, 
and  other  circumstances  affecting  the  probability  of  the  con- 
tinuance of  life.'  The  fact  of  the  former  spouse  being  alive  at 
the  time  of  the  second  marriage  must  be  proved  beyond  a 
reasonable  doubt.®   As  against  the  presumption  of  the  continu- 

4  McCord,  256;  Warner  v.  C,  2  Va.  marriage,  giving  her  the  custody  of 
Cas.  95;  Langtry  v.  S.,  80  Ala.  536;  a  child,  hjeld  prtma  facie  evidence 
S.  V.  Seals,  16  Ind.  352;  C.  v.  Mur-  that  she  was  alive  when  the  second 
tagh,  1  Ashmead,  272;  Halbrook  v.  marriage  was  contracted:  S.  v.  Ash- 
S.,  34  Ark.  511;  C.  v.  Jackson,  11  ley,  37  Ark.  40a  The  fact  that  the 
Bush,  679;  Rez  v.  Truman,  1  East,  former  wife,  at  the  time  of  marriage 
P.  C.  470.  There  is  some  authority  to  defendant,  bore  the  name  of  an- 
te the  contrary  proposition,  that  the  other  man,  and  had  a  child  wlio 
marriage  cannot  be  established  by  called  him  father,  does  not  make  it 
admissions  and  declarations:  S.  v.  necessary  for  the  prosecution  to 
Roswell,  6  Conn.  446;  P.  y.  Hum-  prove  the  death  of  such  person,  as  it 
phrey,  7  Johns.  314  does  not  show  a  marriage  to  him: 

1 S.  V.  Cooper,  103  Ma  266;  Dumas  Simon  v.  S.,  31  Tex.  Ap.  186. 
V.  S.,  14  Tex.  Ap.  464.  •  Parker  v.  S.,  77  Ala.  47;  Gorman 

»C.  V.  Jackson,  11  Bush,  679.  v.  S.,  28  Tex.  646. 
»a  V.  Nadal,  69  la.  478.  'S.  v.  Plym,  43  Minn.  885;  Squire 

*  Dumas  v.  a,  14  Tex.  Ap.  464  v.  S.,  46  Ind.  459;  Reg.  v.  Lumley, 

ft  Parker  v.  8.,  77  Ala.  47;  Crane  v.  L.  R.  1  C.  a  196;  Reg.  v.  Jones,  11 

a,  94  Tenn.  86,  98.    A  decree  of  di-  Q.  R  lia 
vorce  between  accused  and  his  for-       ^  Squire  y.  a,  46  Ind.  459. 
mer  wife  after  the  alleged  bigamous 
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ance  of  life,  there  is  the  presumption  of  innocence,*  and  there- 
fore  it  is  more  reasonable  to  say  that  there  is  no  presumption 
either  way,  but  that  the  question  is  one  for  the  jury  solely  as 
a  matter  of  fact.'  Thus,  where  defendant  seeks  to  show  that 
the  alleged  prior  marriage  was  void  because  of  a  still  earlier 
marriage  then  subsisting,  he  may  prove  that  the  spouse  of  the 
earlier  marriage  was  alive  at  a  time  prior  to  the  marriage 
which  he  claims  was  void,  but  the  ultimate  question  as  to 
whether  or  not  this  evidence  makes  out  a  defense  is  for  the 
jury.' 

§  1085.  Testimony  of  hnsbund  or  wife. — Bigamy  is  not 
such  a  wrong  or  injury  to  the  wife  on  the  part  of  the  husband 
as  to  make  her  testimony  with  reference  to  her  marriage  to 
him,  or  as  to  his  admissions  thereof,  competent  in  a  prosecu- 
tion against  him  for  bigamy  in  a  subsequent  marriage,  under  a 
statute  authorizing  the  wife  to  testify  against  her  husband  in 
case  of  personal  wrongs  or  injuries  to  her.*  But  for  the  pur- 
pose of  showing  that  such  wife  was  not  really  the  wife  of  de- 
fendant she  may  be  asked  if  she  was  not  the  person  to  whom 
defendant  was  married  at  a  certain  time,  for  the  purpose  of 
showing,  in  connection  with  other  evidence,  that  defendant 
^  was  at  that  time  already  married,  and  that  the  witness  was 
therefore  not  incompetent  to  testify  against  him.'  The  woman 
with  whom  the  bigamous  marriage  is  charged  to  have  been 
contracted  is,  of  course,  a  competent  witness  as  to  such  mar- 
riage,® provided  it  has  been  established  by  other  evidence  to 
the  satisfaction  of  the  court  that  the  first  marriage  was  valid ; 
but  while  the  validity  of  the  first  marriage  is  in  controversy 
the  wife  of  the  second  marriage  is  incompetent  to  testify.^ 

iRex  V.  Twyning,  2  B.  &  Aid.  880.  P.,  156  EL  511;  Boyd  v.  a.  83  Tex, 

SC.  Y.  McGrath,   140    Mass.   296;  Ap.470.    And  see  to  the  same  effect^ 

Reg,  V.  WiUshire,  6  Q.  B.  D.  366.    In  8.  v.  McDavid.  15  La.  An.  403;  a  v. 

one  case  it  is  said  that  proof  of  the  Patterson,  2  Ired.  346;  VSTilliams  y« 

mere  fact  that  the  former  spouse  a,  44  Ala.  24;  a  v.  McCance,  110  Ma 

was  alive  three  years  before  the  sec-  398;  a  v.  Sloan,  55  la.  217;  S.  v. 

end  marriage  was  not  sufficient  to  Hughes,  58  la.  165.    And  see  infra, 

supports  cfonviction:  P.  v.  Feilen,  58  g§  1099, 1124. 

CaL2ia                                            '  9  Slater  V.  a,  92  Ala.  6a    But  as  to 

>ay.McGrath,  140  Mass.  296;  Reg.  this,  qucBre:   Peat's  Case,  2  Lewin, 

V.  WUlshire,  6  Q.  B.  D.  366.  111. 

^Bassett  v.  U.  a,  137  U.  a  496;  P.  «C.  v.  Hayden,  163  Mass.  45a 

V.  Quanstrom,  93  Mich.  254;  HUer  v.  7  Miles  v.  U.  a,  103  U.  a  804 
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CHAPTER  47. 

ADULTERY. 

§  1066.  What  constltntes. —  At  oommon  law  the  act  of 
illicit  sexual  intercourse  between  persons  one  or  both  of  whom 
were  married  was  not  punishable  as  a  crime.^  The  term,  how- 
ever, was  in  use  in  England,  prior  to  the  settlement  of  this 
country,  in  two  senses :  in  the  ecclesiastical  courts  it  was  rec- 
ognized as  a  ground  of  divorce  consisting  in  the  fact  that  a 
married  person  had  illicit  intercourse  with  another  than  the 
lawful  husband  or  wife,  while  in  the  common-law  courts  as  a 
basis  of  a  civil  right  of  action  it  consisted  only  in  a  man  hav- 
ing criminal  conversation  with  a  married  woman,  thus  intro- 
ducing the  danger  of  spurious  issue  of  the  marriage,  and  fur- 
nishing the  husband  a  cause  of  action.'  Statutes  for  the 
punishment  of  adultery  as  a  crime  were  passed  in  some  of  the 
American  colonies  before  independence,  and  such  statutes  are 
now  general;  but  where  they  do  not  define  the  offense,  but 
merely  name  it,  leaving  the  definition  to  be  determined  from 
the  common  law,  difficulty  arises  in  determining  which  of  the 
two  meanings  of  the  term  already  in  use  in  England  should  be 
recognized.  In  some  cases  it  has  been  held  that  the  offense 
consists  in  a  man  having  illicit  intercourse  with  another  man's 
wife;'  while  in  other  cases  the  ecclesiastical  definition  of  the 
term  is  recognized,  and  the  crime  is  held  to  consist  in  a  person 
who  is  married  having  sexual  intercourse  with  one  who  is  not 
the  lawful  husband  or  wife.^    But  where  the  offense  is  defined 

IC.  V.  Call.  21  Pick.  509;  S.  v.  Mai^  v.  Lash,  16  N.  J.  880;  a  v.  CaU,  31 

vin,  35  N.  B,  22;  8,  v.  Cooper,  16  Vt  Pick.  609. 

551;  a  V.  Lash,  16  N.  J.  880;  S.  v.  »&  v.  Lash,  16  N.  J.  880;  a  ▼. 

Gray,  37  N.  J.  368;  Ex  parte  Thomas,  Wallace,  9  N.  R  616;  a  t.  Taylor, 

103  Cal.  497;  a  v.  Branson,  2  Bailey,  68  N.  H.  331;  Hood  v.  a,  56  Ind.  268; 

149;  Anderson  v.  C,  6  Rand.  627;  a  v.Pearce,2  Blackf.318;  a  v.Arm- 

C.  T.  Isaacs,  5  Rand.  634    But  adul-  strong,  4  Minn.  836. 

tery  has  sometimes  been  held  to  be  ^  C.  y.  Call,  21  Pick.  609;  Helf rich 

a    misdemeanor   without    statute:  v.  C,  88  Pa.  St  68;  ay.  Fellows,  60 

U.  a  V.  Clapox,  36  Fed.  R.  575.  Wis.  65;  Miner  y.  P.,  58  III  59;  a  v. 

2  8  BL  Com.  139;  4  BL  Com.  65;  a  Hinton,  6  Ala.  864;  Hull  v.  Hull,  9 

Strobh.  Eq.  174. 
348 


Ch.    4:6.']  ADULTERY,  [§  1087. 

by  statute,  the  latter  of  these  two  meanings  is  the  one  gen* 
erally  recognized.^  Although  by  this  definition  an  unmarried 
man  having  intercourse  with  a  married  woman  would  not  bo 
guilty  of  adultery,'  yet  by  statute  this  also  is  made  criminal 
by  additional  provisions.'  So  it  is  sometimes  specifically  de- 
fined as  adultery  for  a  married  man  to  have  connection  with 
an  unmarried  woman.^  Most  statutory  definitions  are  now 
broad  enough  to  make  illicit  sexual  intercourse  constitute 
adultery  where  either  or  both  of  the  parties  thereto  are  mar- 
ried persons.*  What  constitutes  carnal  knowledge  of  a  woman 
is  the  same  in  adultery  as  in  rape;  at  any  rate  proof  of  emis- 
sion is  unnecessary,  it  being  unnecessary  in  rape.* 

§  1087.  Living  in  adnltery;  habitnal  intercourse. — In  some 
states  illicit  intercourse,  to  which  a  married  person  is  a  party, 
is  made  criminal  by  statute  only  when  it  is  continuous  in  char- 
acter, and  it  is  then  designated  as  '^  living  in  adultery,"  or  by 
like  terms.  To  constitute  this  offense,  which  may  be  com- 
mitted by  a  married  and  an  unmarried  person,  or  by  two  mar- 
ried persons  not  husband  and  wife,  there  must  be  something 
more  than  mere  criminal  intimacy.  One  act,  or  even  several 
acts,  not  in  pursuance  of  a  general  illicit  relation  will  not  be 
enough.^  But  it  is  not  necessary  that  the  relation  continue  for 
any  definite  length  of  time;  it  may  be  sufiicient  that  it  is  for 
a  day  only  if  it  is  with  an  intention  of  continuance.®  Eepeated 
acts  of  intercourse  in  pursuance  of  a  general  agreement  of 
habitual  surrender  on  the  part  of  the  female  are  sufficient,  al- 
though the  parties  do  not  exclusively  "IIyo  together."*    But 

1  Holdren  v.  8.,  29  Ohio  St  651.  >  S.  y.  Hinton,  6  Ala.  864    And  see 

By  federal  statute  intended  to  reach  HuU  v.  Hull,  2  Strobh.  Eq.  174 

those  who  practice  polygamy  in  the  •  C.  v.  Hussey,  —  Mas&  — ,  8^ 

territories,  if  the  woman  is  married,  N.  E.  R  862;  0.  v.  Squires,  97  Masa 

both  are  gulty  of  adultery,  but  if  59;  Noble  v.  S.,  22  Ohio  St  541.    But 

she  is  single,  the  man  alone  is  guilty:  as  to  the  evidence,  see  infra,  §  1097. 

In  re  N'elsen,  181  U.  a  176.  ?  Smith  v.  a,  89  Ala.  654;  Quarte- 

SResp.  Y.  Roberts,  2  Dallas^  124;  mas  v.  a,  48  Ala.  269;  Wright  v.  S., 

Morrissett  v.  C,  6  Grat  67a  5  Blackf.  858;  a  v.  Gurtrell.  14  Ind. 

>  C.  V.  Elwell,  2  Met  190;  a  ▼.  280:  McLeland  v.  a,  25  Ga.  477. 

Reardon,  6  Gush.  7a  ^  Hall  v.  a,  53  Ala.  46a 

4  In  a  prosecution  under  such  stat-  *a  v.  Jolly,  8  Dev.  &  B.  110;  OoU 

ute  the  indictment  must  allege  that  lins  v.  S.,  14  Ala.  608;  Bodiford  v.  a^ 

the  woman  was  unmarried:  a  t.  86  Ala.  67;  Smith  v.  a,  86  Ala.  57; 

Searle,  56  Vt  5ia  Walker  v.  a,  104  Ala.  56. 
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ander  some  statutes  it  is  held  that  to  constitute  a  ^^  living  to- 
gether "  in  adultery  the  parties  must  actually  dwell  together.^ 
Indeed,  some  statutes  require  that  the  living  together  shall  be 
open  and  notorious,  as  of  husband  and  wife.'  By  some  stat- 
utes habitual  illicit  intercourse  on  the  part  of  a  married  person 
constitutes  adultery,  even  though  it  does  not  amount  to  a  liv- 
ing in  adultery.*  But  the  illicit  intercourse  must  be  habitual, 
and  not  merely  occasionaL^  This  form  of  the  offense  is  differ- 
ent from  the  other  and  must  be  proved  as  alleged.* 

§  1088.  Talidity  of  marriage. —  As  there  can  be  no  such 
crime  unless  at  least  one  of  the  parties  is  married,*  the  validity 
of  the  marriage  may  be  a  question  in  issue,  and  it  is  essential 
to  the  crime  that  the  marriage  be  one  which  is  deemed  valid  in 
the  state  in  which  the  crime  is  prosecuted.^  Thus,  it  has  been 
held  if  a  divorce  is  granted  under  a  statute  prohibiting  a  mar- 
riage between  the  guilty  party  and  the  paramour  on  account 
of  the  connection  with  whom  the  divorce  is  granted,  a  subse- 
quent marriage  between  the  guilty  party  and  the  paramour  in 
another  state  for  the  purpose  of  evading  the  laws  of  the  state 
where  the  divorce  is  granted  wiD  not  be  recognized  as  valid  in 
the  latter,  and  the  person  thus  married  cannot  subsequently  be 
guilty  of  adultery.*    But  the  guilty  party  to  the  divorce  does 

iBird  V.  Sw,  27  Tex.  Ap.  685;  Rich-  may  be  oonviction  for  fornication: 

ardson  y.  B,,  87  Tex.  Ap.  846.  Infra,  §  1093.    In  some  states  the 

2  Miner  v.  P.,  68  HI.  59;  Carotti  ▼•  statutes  provide  a  punishment  for 

S.,  42  Misa  834;  P.  v.  Gates,  46  Cal.  5a  adultery  and  fornication,  without 

'Swancoat  v.  S.,  4  Tex.  Ap.  105;  distinction:  Wasden  v.  S.,  18  Ga.  264; 

Parks  V.  S.,  4  Tex.  Ap.  l34;  S.  v.  Car-  S.  v.  Lyerly,  7  Jones,  158;  though  it 

roll  80  S.  C.  83.  seems  that  if  the  charge  is  that  the 

^S.  V.  Carroll,  80  S.  C.  85;  Gran-  crime  was  committed  by  a  male  de- 
berry  T.  S.,  61  Misa  440;  Collum  v.  fendant  with  an  unmarried  woman, 
S.,  10  Tex.  Ap.  708.  evidence  of  its  commission  with  a 

5  Randle  v.  S.,  12  Tex.  Ap.  250;  married  woman  constitutes  a  vari- 

Burns  v.  a,  12  Tex.  Ap.  894;  Mitten  ance:   Williams  v.  S.,  86  Ga.  648; 

V.  S.,  24  Tex.  Ap.  346;  Bird  v.  S.,  27  Bigby  v.  a,  44  Ga.  844. 
Tex.  A  p.  635.    But  it  is  held  that       ?  Marriages  are  in  some  states  in- 

both  forms  may  be  charged  in  one  valid  if  between  white  and  colored 

-count:  Heath  v.  a,  91  Ga.  126.  persons;   so  cohabitation   of   such 

^The  offense  as  between  persons,  persons,  even  under  the  form  of  mar- 
neither  of  whom  is  married,  if  any,  riage,  will  be  criminal:  See  ittfrc^ 
is  fornication:  Banks  v.  a,  96  Ala.  §1130. 

41.    And  see  infra,  %  1125.    There-       ^  Pennegar  v.  S.,  87  Tenn.  244.  And 

fore,  if  there  is  failure  to  prove  that  see  supra,  §  1074 
one  of  the  parties  is  married,  there 
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not  commit  adultery  in  remarrying  and  living  with  the  second 
wife,  even  though  such  marriage  may  be  void;  for  when  con- 
tracting the  second  marriage  he  is  not  a  married  person  by 
reason  of  the  prior  marriage  which  has  been  dissolved.*  There 
must  be  proof  of  the  actual,  not  merely  of  the  reputed,  mar- 
riage.* In  civil  cases,  presumptive,  as  distinguished  from  di- 
rect, evidence  of  marriage  is  prima  fade  sufficient ;  for  instance, 
evidence  that  a  man  and  woman  cohabit  and  speak  of  each 
other  as  husband  and  wife;  but  in  a  criminal  prosecution  in- 
volving the  validity  of  the  marriage,  the  fact  of  the  marriage 
must  be  proven  directly  and  not  made  out  by  mere  presump- 
tion.' It  is  said,  however,  that  general  reputation  is  compe- 
tent evidence,  but  not  alone  sufficient.*  Where  the  crime 
charged  consists  in  the  defendant  living  as  husband  or  wife 
with  another  under  a  marriage  which  is  claimed  to  be  void  by 
reason  of  such  other  person  having  a  living  husband  or  wife 
under  a  previous  marriage,  the  defendant  may  show  the  in- 
validity of  such  previous  marriage  by  -proving  that  the  person 
with  whom  it  was  contracted  waa  already  married  to  another, 
such  marriage  relation  continuing  undissolved/ 

§  1089.  Presumptionof  continuance.— The  marriage  state, 
however,  being  showu  to  have  existed,  the  presumption  is  that 
it  continues  until  dissolved  by  death  or  divorce,  and  the  burden 
is  upon  the  accused  to  prove  such  dissolution.*  The  common- 
law  presumption  of  death  after  continued  absence  of  the  hus- 
band or  wife  for  seven  years  without  being  heard  from  may 
be  shown  as  proving  the  termination  of  the  marriage;^  but 
such  presumption  may  be  overcome  by  evidence,  and  it  is  not 
necessarv  to  show  that  the  husband  knew  of  the  wife's  contin- 
ned  existence.®  It  has  already  appeared  in  connection  with  the 
discussion  of  bigamy  that  a  second  marriage,  though  invalid  by 
reason  of  a  continuance  of  a  prior  marriage,  will  not  constitute 
bigamy  if  there  has  been  absence  of  the  former  spouse  unheard 
of  for  some  period  fixed  by  statute;  and  the  same  exception 
will  doubtless  be  applicable  to  defeat  a  prosecution  for  adultery 

« 

1  a  T.  Weatherby,  43  Me.  258;  a  v.       »  Banks  v.  a,  96  Ala.  41. 
Putnam,  1  Pick.  13a  «  P.  v.  Stokes,  71  CaL  363;  Cameron 

«  Miner  v.  P.,  58  III  69.  y.  a,  14  Ala.  546. 

>  Green  v.  a,  21  Fla.  40a  '  P.  v.  Stokes,  71  CaL  26a 

*  U.  a  V.  Higgerson,  46  Fed.  R  75a       8  p.  y.  Stokes,  71  CaL  263, 
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on  acconnt  of  living  with  snch  second  wife;  but  the  exception 
is  not  available,  it  is  said,  to  a  husband  who  has  abandoned  his 
wife  and  left  her  beyond  sea.^  But  where,  in  a  prosecution  for 
adultery,  it  is  claimed  that  the  defendant  is  not  legally  married 
because  of  invalidity  of  a  supposed  marriage  relation  with  one 
having  a  former  spouse  living,  the  termination  of  such  other 
marriage  will  not  be  made  out  by  presumption  from  the  ab- 
sence of  the  former  spouse,  for  such  a  presumption  is  not  enoagb 
to  overcome  the  presumption  of  innocence.* 

§  1090.  Termination  by  divoree, —  The  question  whether 
the  accused  is  married  or  not  may  depend  on  the  validity  of  a 
divorce  which  as  he  claims  has  extinguished  a  previously  exist- 
ing marriage  relation.  It  may  be  provided  by  statute  that  a 
sentence  of  imprisonment  for  life  shall  dissolve  the  marriage  of 
the  person  sentenced  without  any  judgment  of  divorce  or  other 
legal  process,  and  such  a  dissolution  will  prevent  a  party  to 
such  marriage  from  being  afterwards  guilty  of  adultery.  Such 
a  dissolution  of  the  marriage  tie  is  not  void  as  a  legislative 
divorce  in  states  where  such  divorces  are  forbidden  by  the  con- 
stitution.' An  order  for  a  judgment  of  divorce  without  an 
entry  thereof  does  not  terminate  the  marriage,  and  even  though 
the  judgment  is  entered  as  of  the  date  of  the  linding  and  order 
it  does  not  take  effect  from  that  date  so  as  to  render  an  inter- 
vening marriage  by  one  of  the  parties  legal  and  support  a  charge 
against  him  of  adultery  in  subsequent  illicit  connections.'*  If  a 
decree  of  divorce  is  void  for  want  of  jurisdiction,  the  marriage 
still  continues  so  as  to  support  a  conviction  for  adultery.*  So 
where  a  husband  procured  a  divorce  and  remarried,  but  subse- 
quently the  decree  was  set  aside  and  declared  void  on  the 
ground  that  it  was  procured  by  fraud,  it  was  held  that  such 
divorce  was  no  defense  in  a  prosecution  for  adultery  in  cohab- 
iting with  the  second  wife.* 

§  1091.  Intent ;  knowledge. —  In  accordance  with  the  gen- 
eral proposition  that  criminal  intent  is  necessary  to  constitute 
a  crime,  it  has  been  held  that  where  a  woman  supposes  herself 

1  a  V.  Johnson,  10  Allen,  19e.  *  a  v.  Eaton,  85  Wis.  587, 

2a  V.  Henke,  58  la.  457;  Williams       *a  v.  Fleak,  54  la.  420. 

V.  a,  86  Ga.  548.  •  a  v.  Whitcomb,  63  la.  8& 

» a  V.  Duket,  90  Wis.  272,  81  L.  R. 

A.  515,  and  note. 
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legally  married  she  is  not  guilty  of  adultery  in  living  with  her 
supposed  husband,  though  as  a  matter  of  fact  the  marriagd  is 
invalid  by  reason  of  a  former  continuing  marriage  relation  on 
his  part.^  On  the  other  hand,  there  are  numerous  cases  to  the 
effect  that  criminal  intent  or  knowledge  of  the  facts  which  will 
render  the  act  criminal  is  not  essential  in  a  prosecution  for  this 
crime.'  And  certainly  a  mere  mistake  of  law  as  to  the  validity 
of  a  former  marriage,  there  being  no  mistake  of  fact,  will  not 
constitute  an  excuse.'  So  it  is  said  that  while  a  defendant  ac- 
cused of  adultery  committed  by  living  in  assumed  marriage 
with  one  whose  husband  or  wife  has  been  absent  unheard  of 
for  seven  years  cannot  be  convicted,  yet  if  the  absence  has 
been  less  than  seven  years  there  may  be  a  conviction,  although 
the  defendant  in  good  faith  believed  the  prior  marriage  to  have 
been  terminated.* 

§1092.  Mntual  erimlnal  intent. —  The  question  has  been 
raised  whether  the  crime  of  adultery  does  not  involve  mutual 
criminality,  and  it  has  been  urged  that  where  the  connection 
has  been  had  by  violence  and  against  the  woman's  will  so  that 
the  crime  amounts  to  rape,  a  conviction  for  adultery  on  the 
part  of  the  man  cannot  be  sustained ;  but  this  view  is  not  in- 
dorsed by  the  courts,  and  so  far  as  the  man  is  concerned  the 
act  may  be  both  adultery  and  rape.^  So  where  the  charge  is  of 
incestuous  adultery  it  is  not  necessary  to  show  a  common 
knowledge  of  the  relationship,  but  it  is  sufiBcient  to  show  a 
knowledge  of  the  relationship  on  the  part  of  the  person 
charged.* 

§  1093.  Complaint  of  hnsband  or  wife. — Some  statutes  pro- 
vide that  the  prosecution  for  this  offense  shall  be  had  only  at 

1  Banks  v.  S.,  96  Ala.  41;  Vaughan  be  adulterous  when  the  decree  of 

T.  S.,  83  Ala.  55.  divorce  is  set  aside,  although  the 

>C.  v.  ElweU,  2  Met  190.    It  is  not  other  party  to  the  second  marriage 

for  the  state  to  prove  a  guilty  in-  believed  the  decree  to  be  invalid: 

tent.    If  defendant  relies  on  want  S.  ▼.  Whitcomb,  52  la.  85. 

of  knowledge  that  the  other  party  ^  C.  v.  Webster,  6  Allen,  591. 

wa,s  married,  the  fact  must  be  made  ^C,  v.  Bakeman,  131  Mass.  577;  S. 

out:  S.  ▼.  Cody,  111  N.  C.  725.  v.  Henderson,  84  la.  161;  S.  v.  San- 

»a  ▼.  Goodenow,  65  Me.  80;  Owens  ders,  30  la.  582;  a  v.  Donovan,  61  la. 

y.  a,  94  Ala.  97.    Thus,  if  a  divorce  27a    And  see  tn/ro,  §  1121.    So  the 

from  a  former  marriage  is  invalid  same  oifense  may  constitute  adul- 

by  reason  of  fraud,  a  subsequent  tery  and  incest:  Ck)ok  v.  a,  11  Qa.  53. 

marriage  of  one  of  the  parties  will  *  Morgan  v.  a,  11  Ala.  289. 
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the  instance  of  the  husband  or  wife  of  the  married  party  to  the 
crime.  Snch  provisions  seem  to  indicate  that  the  offense  is  re- 
garded as  one  against  the  husband  or  wife  rather  than  against 
society  in  general.*  The  right  to  prosecute  as  complaining  wit- 
ness is  not  perhaps  limited  to  the  husband  or  wife,  but  such 
husband  or  wife  should  institute  the  proceedings.*  Inasmuch 
as  the  proceeding  can  be  instituted  under  such  statutory  pro- 
visions only  by  the  husband  or  wife,  such  party  may  withdraw 
them  after  they  are  instituted  and  the  prosecution  cannot  prop- 
erly proceed  further.'  But  the  proceeding  being  properly  com- 
menced, it  may  be  continued  without  further  co-operation  on 
the  part  of  the  husband  or  wife.*  It  is  a  sufficient  commence- 
ment of  the  prosecution  by  the  husband  or  wife  that  such 
party  institutes  the  proceedings  before  an  examining  magis- 
trate in  which  the  defendant  is  held  to  answer,  without  appear- 
ing before  the  grand  jury  or  otherwise  in  the  further  prosecu- 
tion of  the  case.^  It  is  not  essential  that  the  name  of  the 
husband  or  wife  be  indorsed  on  the  indictment  as  private 
prosecutor.*  It  is  not,  however,  a  sufficient  commencement  of 
the  prosecution  that  the  husband  or  wife  appears  before  the 
grand  jury  in  response  to  a  subpoena,  supposing  such  appear- 
ance and  testimony  to  be  required.^  In  case  of  a  prosecution 
of  an 'unmarried  person  for  the  crime,  the  husband  or  wife  of 
the  married  party  is  the  proper  person  to  commence  the  prose- 
cution under  such  statutory  provision.®  It  is  not  necessary  to 
aver  in  the  indictment  that  the  prosecution  is  commenced  by 
the  husband  or  wife.^    The  fact  that  the  prosecution  is  com- 

la  V.  Bennett,  31  la.  24;    a  v.  « P.  v.  Davis,  52  Mich.  569;  Bayliss 
Hazen,  89  la.  64a    Nevertheless,  the  v.  P.,  46  Mich.  221. 
orime  is  a  public  offense  in  such  <  P.  v.  Dalrymple,  55  Mich.  519L 
sense   that  to   break  and  enter  a  ^  S.  v.  Baldj,  17  la.  89. 
dwelling  by  night  to  commit  it  is  ^  S.  v.  Dingee,  17  la.  232L 
burglary:    a  v.  Corliss,  85  la.  la  « a  v.  Briggs,  68  la.  416. 
Contra,  under  the  definition  of  burg- *  'a  v.  Donovan,  61  la.  278;  a  v. 
lary  in  the  Wisconsin  statute:  a  v.  Stout,  71  la.  843L 
Goodrich,   84   Wis.    859.    And   see  8  Bayliss  v.  P.,  46  Mich.  221;  a  ▼. 
supra,  g  220.    Nor  will  the  fact  that  Wilson,  22  la.  864;  Bush  v.  Work- 
before  the   commencement  of  the  man,  64  la.  205;  a  v.  Mahan,  81  la. 
prosecution  the  husband  or  wife  of  121. 

the  defendant  has  obtained  a  divorce  *a  v.  Brecht,  41  Minn.  50;  a  ▼. 

prevent  the  case  being  prosecuted  on  Maas,  83  la.  469.    If  the  indictment 

complaint:  a  v.  Russell,  90  la.  569.  does  not  show  that  complaint  is  by 
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menced  by  the  husband  or  wife,  when  required  by  statutory 
provisions,  is  so  far  an  essential  element  of  the  crime  that  it 
must  be  proved  by  the  state;  ^  and  the  averment  of  the  fact  in 
the  indictment,  if  made,  is  not  conclusive  or  even  presumptive 
evidence  thereof.*  It  is  to  be  determined  by  the  jury  as  any 
other  question  of  fact,  and  not  by  the  court  upon  a  motion  to 
dismiss  the  prosecution.'  But  it  is  not  a  fact  which  must  be  es- 
tablished beyond  a  reasonable  doubt.*  The  oflfense  of  adultery 
is  not  condoned,  like  that  of  seduction,  by  a  subsequent  inter- 
marriage of  the  guOty  parties.*  . 

§  1094.  Indictment. — In  general  the  offense  is  to  be  de- 
scribed in  accordance  with  the  language  of  the  statute.*  It  is 
necessary,  of  course,  in  some  form  to  charge  that  one  of  the 
parties  was  married,^  but  the  charge  of  committing  adultery  is 
said  to  imply  that  fact  without  particular  allegation.®  And 
the  allegation  that  the  woman.with  whom  the  connection  was 
had  was  the  wife  of  another  person,  naming  him,  is  sufficient 
showing  that  the  parties  between  whom  the  connection  was  had 
were  not  husband  and  wife;*  but  it  must  appear  in  some  way 
that  they  were  not  husband  and  wife.**    The  word  "  adultery '' 

the  hnsband  or  wife,  itwiU  not  be  *S.  t.  Hinton,  6  Ala.  864;  S.  ▼• 

presumed  that  defendant  is  married  Lashley,  84  N.  G.  754              | 

unless  that  fact  appears  on  the  faoe  *  C.  v.  Reardon,  6  Gush.  78;  S.  v. 

of  the  indictment,  and  therefore  the  Parker,  57  N.  H.  12S.    So  the  allega- 

objection  cannot  be  raised  by  de-  tion  that  defendant  had  a  wife  then 

murrer,  but  only  as  a  matter  of  de-  living,  naming  her,  sufficiently  neg- 

fense:  S.  v.  Mahan,  81  la.  121.  atiyes  his  being  the  husband  of  the 

1 S.  V.  Briggs,  68  la.  416.  woman  with  whom  he  is  charged  to 

<  S.  V.  Roth,  17  la.  386;  S.  v.  Henke,  have  had  connection:  Half  rich  v.  C, 

68  la.  457.           *  83  Pa.  St.  6a    Where  the  charge  is 

>S.  V.  Briggs,  68  la.  416.  of  having  carnal  knowledge  of  a 

4  S.  V.  Donovan,  61  la.  278.    Failure  woman,  the  wife  of  a  i)er8on  named, 

to  instruct  the  jury  as  to  the  neces-  it  is  not  necessary  to  especially  aver 

sity  of  proof  of  this  fact  is  not  error  that  the  husband  of  such  woman 

where  no  instruction  is  asked,  and  was  still  living:    S.  t.  Parker,  67 

the  fact  appears  without  dispute:  S.  N.  H.  12a 

T.  Hazen,  89  la.  64a  lo  Moore  v.  C,  6  Met  24a   A  charge 

*  Fox  V.  S.,  8  Tex.  Ap.  829.  of  adultery  in  connection  with  a 

'Lord  T.  S.,  17  Neb.  526;    S.  ▼.  charge  of  begetting  a  bastard  child 

Stubbs,  108  N.  a  774;  a  v.  Tally,  74  sufficiently  indicates  that  the  'par- 

N.  C.  82a  ties  were   not  husband  and  wife: 

^Tucker  v.  &.,  86  Tex.  118;  T.  v.  Gorman  v.  G.,  124  Pa.  St  586. 
Whitcomb^  1  Mont  858;  Miner  v.  P., 
68I1L59. 
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also  implies  carnal  knowledge  without  farther  specification. - 
Where  the  offense  may  consist  in  connection  between  a  married 
man  and  a  woman  not  his  wife,  whether  married  or  single,  it 
is  unnecessary  to  allege  the  state  of  the  woman  in  this  respect' 
The  indictment  need  not  allege  the  sex  of  the  parties,  nor  charge 
that  they  were  of  different  sexes,  inasmuch  as  the  charge  of 
adultery  or  the  facts  constituting  adultery  necessarily  implies 
that  fact.*  Nor  need  it  be  alleged  to  whom  the  married  party 
is  married.^  It  has  been  said  to  be  necessary  to  charge  the 
name  of  the  person  with  whom  the  adultery  was  committed,' 
but  this  is  doubtful,  and  it  is  suggested  that  it  would  bo  scan- 
dalous to  thus  ascribe  a  crime  to  a  person  having  no  opportunity 
to  defend  himself.*  At  any  raie  it  is  sufficient  to  charge  the 
name  of  the  person  with  whom  the  adultery  was  committed 
as  to  the  grand  jurors  unknown,  if  that  is  the  fact.^  In  general 
it  is  not  necessary  to  lay  tlie  offense  with  a  oorUinuando,  as  one 
act  is  sufficient.®  But,  where  the  statutory  offense  charged  was 
of  wantonly  cohabiting  with  a  woman  in  a  state  of  adultery, 
it  was  held  proper  to  allege  it  as  a  continuing  offense  and  com- 
mitted between  certain  times  named,  and  that  proof  of  cohab- 
itation during  any  portion  of  the  time  would  establish  the 
commission  of  the  offense.*  So,  under  the  federal  statute  for 
the  punishment  of  cohabitation  with  more  than  one  woman 
{passed  for  the  suppression  of  polygamy  in  the  territories), 
there  can  be  but  one  punishment  for  one  continuous  unlawful 

cohabitation.^* 

• 

1  Helfrich  y.  C,  33  Pa.  St.  68.  usual  to  name  the  other  guilty  party 

SC.  T.  Thompson,  2  Gush.  551.  as  co-respondent:  Wood  y.  Wood,  2 

SMcLeod  y.  S.,  35  Ala.  395;  S.  y.  Paige,  108;  Churchy. Church, 8 Mass. 

Dunn,  26  Ark.  34;  Hildreth  y.  S.,  19  157.    In  Vermont  it  is  not  necessary 

Tex.  Ap.  195;  S.  y.  Lashley,  84  N.  C.  to  set  out  the  offense  with  partiou- 

754.  larity  in  this  respect,  but  the  court 

4  Hildreth  y.  S.,  19  Tex.  Ap.  195;  may   require    additional    specifica- 

Collum  y.  Sb,  10  Tex.  Ap.  708;  Moore  tions  to  be  furnished  when  the  rea- 

y.  C,  6  Met  243.    And  see  the  forms  sons  are  shown  for  so  doing:  Sw  y. 

of  indictment  in  C.  y.  Thompson,  2  Bridgman,  49  Yt  202. 

Cush.  551 ;  &  y.  Hutchinson,  36  Me.  ^  C.  y.  Thompson,  2  Cush.  551. 

261.  8  a  y.  Glaze,  9  Ala.  283;  Swancoat 

ft  a  y.  Vittum,  9  N.  H.  619.  y.  a,  4  Tex.  Ap.  105. 

fl  This  suggeston  is  made  in  con-  •  S.  y.  Way,  5  NeK  283» 

nection  with  a  charge  of  adultery  as  '^^  Ex  pai-te  Snow,  120  U.  a  274; 

a  ground  for  divorce:  Farr  y.  Farr,  In  re  Nielsen,  131  U.  a  176w 

34  Miss.  597.    But  in  such  cases  it  is 
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§  1095.  Joinder;  included  olTenses. — The  two  parties  to 
the  crime,  where  both  are  by  statute  guilty,  may  be  jointly 
indicted.^  But  it  is  better  to  indict  them  separately.*  If  in- 
dicted and  tried  jointly  an  acquittal  of  one  will  necessarily 
acquit  the  other.'  But  the  fact  that  one  of  the  parties  thus 
jointly  indicted  is  not  arrested  or  brought  to  trial  with  the 
other  will  not  preclude  the  other  being  put  on  trial  or  found 
guilty.*  But  two  cannot  be  jointly  indicted  for  living  in  a 
state  of  adultery  where  they  are  not  charged  with  living  with 
each  other.*  Though  the  offenses  of  adultery  and  fornication 
are  sometimes  described  in  the  same  section  of  the  statute,  yet 
they  are  usually  distinct  offenses,  and  therefore  on  an  indict- 
ment for  adultery  there  cannot  be  a  conviction,  if  the  evi- 
dence shows  tjiat  the  parties  were  unmarried.*  Under  other 
statutes,  however,  there  may  be  an  indictment  for  fornication 
and  adultery  charged  in  one  count,  and  the  jury  may  find  de- 
fendant guilty  of  fornication  without  adultery.^  Fornication 
may  be  deemed  an  included  offense  in  adultery.^  In  such  case 
it  is  proper  to  charge  the  jury  in  a  prosecution  for  adultery 
with  reference  both  to  adultery  and  fornication.*  As  a  single 
act  constitutes  adultery,  it  is  not  proper  to  charge  several  acts 
in  the  indictment,  even  though  committed  with  the  same  per- 
son.'* But  the  allegation  of  other  acts  committed  on  divers 
other  days  may  be  rejected  as  surplusage.^'  Bigamy  may  con- 
stitute adultery.'* 

§  1096.  Evidence  as  to  the  marriage. —  In  order  to  show 
that  one  of  the  parties  is  married,  record  evidence  of  the 
marriage  is  not  necessary.  The  fact  may  be  established 
by  parol  testimony,'*  or  by  proof  of  admissions  of  the  defend- 

la  v.  Bartlett,  58  Me.  446;  a  v.  •KeUey  v.  a,  83  Tex.  Ap.  570. 

Elwell,  2  Met  190.  lO  a  y.  Fuller,  163  Ma8&  499. 

sa  y.  Dingee,  17  la.  282.  ng,  v.  Briggs,  68  la.  416.    If  but 

*a  T.  Mainor,  6  IredL  840;  a  v.  one  act  is  oharged,  and  evidence  as 

Binehart,  106  N.  C.  787.  to  different  acts  is  introduced,  the 

^  a  y.  Carroll,  80  a  C.  85;  a  v.  Ly-  prosecution  may  withdraw  evidence 

erly,  7  Jones,  158.  as  to  all  other  acts  but  one,  and 

*Maull  v.  a,  87  Ala.  160.  thus  cure  the  error:  a  v.  Donovan, 

^Smitberman  v.  a,  27  Ala.  2a  61  la.  27a 

f  a  T.  Cowell,  4  Ired.  281.  «  Su^n-a,  §  1072. 

"Resp.  V.  Roberts.  2  Daa  124;  Uoiv  w  a  v.  Wilson,  22  la.  864.    While  a 

man  v.  C,  124  Pa.  St  586.  certificate  of  foreign  marriage  wiU 
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ant.^  So  a  marriage  contract  signed  by  the  parties  is  admis- 
sible.' But  reputation  is  not  sufBcient.'  While  evidence  of 
words  of  present  consent  without  official  solemnization  may 
be  sufficient/  yet  where  the  witness  of  such  fact  is  the  wife  of 
defendant  her  admissions  contradicting  her  testimony  may  be 
proved.* 

§  1097.  Proof  of  act. —  The  fact  of  illicit  connection  be- 
tween a  man  and  a  woman  is  one  which  from  its  nature  can 
very  rarely  be  directly  proved,  and  direct  evidence  of  it  is  not 
necessary  to  support  a  conviction.*  It  may  be  inferred  from 
circumstances,  such  as  the  fact  of  a  man  and  woman,  not  hus- 
band and  wife,  occupying  the  same  bed;^  or  that  they  lived 
together  for  some  months  in  the  same  room;*  or  that  the 
woman  has,  while  separated  from  her  husband,  given  birth  to 
children  who  have  been  treated  as  his  own  by  the  man  charged 
with  her.*  In  corroboration,  other  evidence  of  bad  character 
of  the  woman  for  chastity  may  be  shown ;  **  but  evidence  of 
birth  of  a  child  by  the  woman  is  alone  not  competent;  ^^  nor 
are  admissions  of  the  woman  with  whom  defendant  is  charged 
to  have  committed  the  crime.'*  The  fact  that  defendant  does 
not  call  his  partner  in  the  alleged  crime  to  testify  for  him  is 
not  a  fact  to  be  viewed  with  suspicion  as  an  indication  of  guilt.'^ 
Mere  suspicions  and  jealousies  and  neighborhood  rumors  are 
not  admissible  to  sustain  an  indictment.'^  One  credible  wit- 
not  be  admissible  as  a  record  or  an  ^G.  ▼.  Mosier,  185  Pa.  St  221;  S.  ▼. 
independent  declaration  of  an  offl-  Poteet,  8  Ired.  23;  though  it  is  said, 
ciating  minister,  it  is  admissible  as  that  this  would  not  be  conclusive: 
part  of  the  res  gestcB  in  corrobora-  S.  v.  Way,  CVt.  311;  Blackham  v.  S., 
tion  of  the  testimony  of  a  party  who  88  Ala.  295.  Being  found  in  the! 
was  pfesent:  S.  v.  Behrman,  114  same  room  is  not  sufficient:  S.  ▼. 
N.  C.  797.  Waller,  80  N.  a  401. 

»a  V.  Medbury,  8  R  L  648;  a  ▼.       » Richardson  ▼.  a,  84  Tex.  143. 
Sanders,  30  la.  582;  S,  v.  Behrman,       *a  ▼.  Chancy,  110  N.  C.  507. 
114  "N.  C.  797;    Cameron   v.  a,  14      lOBlackham  v.  a.  36  Ala.  295;  Oox 
Ala  546;  Boger  v.  S.,  19  Tex.  Ap.  91.    ▼.  a,  99  Ala.  162;  Hall  v.  S.,  88  Ala^ 
«a  V.  Behrman,  114  N.  C.  797.  236;  C.  v.  Gray,  129  Mass.  474 

»  Buchanan  v,  S.,  55  Ala.  154.  "  C.  v.  O'Connor,  107  Mass.  219. 

*  Buchanan  v.  a.  55  Ala.  154  "  a  v.  McGuire,  50  la.  15a 

»  Bailey  v.  a,  36  Neb.  808.  "  P.  v.  Hendrickson,  53  Mich.  62& 

•Lawson  v.  a,  20  Ala.  65;  B.  v.      "  a  v.  Crowley,  13  Ala.  172;  Belcher 
Eliaaon,  91  N.  a  564;  a  t.  Dixon,    v.  a,  8  Humph.  62L 
104N.a704 
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ness  is  safficient  to  prove  the  crime;  corroboration  is  not  re- 
quired.^ 

§  1098.  Proof  of  other  acts. — While  one  act  may  constitute 
the  crime,  yet,  as  the  offense  is  one  difficult  of  exact  proof, 
other  acts  of  illicit  intercourse  between  the  same  parties  may 
be  shown  for  the  purpose  of  indicating  the  nature  of  the  rela- 
tion of  the  parties  which  is  claimed  to  have  been  adulterous. 
Thus,  proof  of  indecent  or  improper  familiarity  prior  to  the 
time  when  the  adultery  is  charged  to  have  been  committed,*  or 
subsequent  thereto,'  is  admissible.  And  improper  conduct, 
though  not  such  as  to  be  criminal,  may  thus  be  proved.*  So  if 
the  offense  is  by  statute  continuous  in  its  nature,  and  the  period 
during  which  it  is  charged  to  have  continued  is  fixed  in  the  in* 
dictment,  evidence  of  improper  acts  between  the  parties  ante- 
rior to  such  time  may  be  admitted  in  corroboration  of  the  tes- 
timony as  to  later  acts,  but  not  as  a  basis  for  conviction  under 
the  indictment.*  So  evidence  of  distincts  acts  so  long  before 
the  finding  of  the  indictment  that  a  conviction  therefor  would 
be  barred  may  be  shown  as  tending  to  prove  subsequent  adul- 
terous connection.*  The  presumption  in  civil  cases  that  crim- 
inal intercourse  once  established  continues  while  the  parties 
live  under  the  same  roof  is  not  applicable  in  a  criminal  pros- 
ecution.^ 

§  1099.  Competency  of  husband  or  wife  as  a  witness. — 
Where  the  wife  is  made  a  competent  witness  against  her  hus- 
band as  to  an  offense  committed  by  him  against  her,  it  becomes 
a  question  whether  the  offense  of  adultery  is  one  of  that  char- 
acter. Some  courts  hold  that  she  is  a  competent  witness  in 
such  a  case.*  But  in  other  cases  it  is  held  that  such  a  statu- 
tory provision  is  to  be  construed  as  merely  embodying  the 

la  V.  Cregor,  7  Grat  591.  »  Brevaldo  v.  S.,  21  Ma.  789;  Alsa- 

>McLeod  V.  S.,  85  Ala.  895;  Law-  brooks  v.  S.,  52  Ala.  24 

son  V.  S.,  20  Ala.  Co:  Bodiford  v.  a,  •  S.  v.  Potter,  52  Vt  33;  B,  v.  Briggs, 

86  Ala.  67;  &  v.  Kemp,  87  N.  C.  538;  68  la.  416. 

a  V.  Pippin.  88  N.  C.  646;  a  v.  Guest,  ^  Carotti  v.  a,  42  Misa  334. 

lOON.  C.  410.  8  a  V.  Bennett,  81  la.  24;   a  ▼. 

sCk)le  y.  a,  6  Baxt  239,  243;  a  v.  Hazen,  39  la.  648;  a  y.  Vollander,  57 

Bridgman,49  Vt  202;  a  y.  Way,  6  Minn.  225;  Lord  ▼.  a,  17  Neb.  526; 

Neb.  283.  Bailey  y.  a,  36  NeK  80a 

4  Alsabrooks  y.  a,  52  Ala.  24;  a  y. 
Stubba,  108  N.  C.  774. 
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common-law  rale  by  which  a  wife  is  a  competent  witness 
against  her  husband  in  a  criminal  case  only  when  the  crime  is 
one  against  her  person*^  Of  course  the  party  with  whom  the 
aocosed  is  alleged  to  have  committed  the  offense  is  a  competent 
witness.' 

1 8L  T.  Aniuii0n&  4  MiuL  885;  Mo-  band  is  a  competent  witnesB  against 

Lean  ▼.  8L,  82  Tex.  A]x  521;  Compton  the  other  defendant:  H.  ▼.  Guest.  100 

▼.  81,13  Tex.  Ap.  271  (oTermlinglfor-  N.  G.4ia    The  incompetency  of  the 

rill  ▼.  &,  5  Tex.  Ap.  447;  Boland  t.  8L,  husband  oontinnes  after  the  grant- 

9  Tex.  Ap.  277).    And  see  Orerton  t.  ing  of  a  divoroe  to  him:  8.  ▼.  Jolly, 

Su,  43  Tex.  SIS;  mipra,  g  1085,  and  SD^.&Rlia  The  incompetency  of 

infra,  g  1124    And  this  role  is  even  the  husband  or  wife,  however,  does 

extended  to  render  the  husband  of  not  extend  so  far  as  to  prevent  the 

the  woman  with  whom  the  adultery  giving  of  evidence  with  reference 

is  claimed  to  have  been  committed  in-  to  circumstances  not  directly  crim- 

competent  to  testify  against  the  man  inating,  but  which  may,  in  conneo- 

charged  separately  with  the  offense:  tion  with  other  facts,  tend  to  crimi- 

Howard  v.a,S40a.687.  Butafterthe  nate:  a  v.  Bridgman,  49  Vt  202. 
female  has  pleaded  guilty,  her  bus-       '8L  t.  Crowley,  13  Ala»  172L 
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CHAPTER  48. 

ABDUCTION  OF  FEMALEa 

§  1100.  In  ease  of  girls. — There  have  been  varions  statutes 
in  England  punishing  forcible  abduction  and  marriage  of  fe- 
males; ^  but  the  offense  covered  by  the  early  statutes  involved 
the  motive  of  lucre.'  The  wrong  involved  in  this  crime  is 
apparently  to  some  extent  the  deprivation  of  the  parent  or 
guardian  of  the  proper  control  of  a  minor  child,  and  in  Eng- 
land it  is  criminal  at  the  present  time  to  entice,  or  to  take  or 
detain  by  force,  a  child  under  fourteen  years  of  age,  from  its 
parent  or  guardian ; '  but  the  statutes  in  this  country  usually 
relate  to  the  abduction  of  female  children  under  some  speci- 
fied age  from  the  custody  of  their  parents,  guardians,  or  those 
having  the  legal  right  to  control  them,  for  the  purposes  of  pros- 
titution or  defilement/  The  offense  consists  in  the  taking  away 
for  the  prohibited  purpose,  and  therefore  the  crime  is  com- 
mitted in  the  county  where  the  defendant  makes  advances  to 
the  girl,  urging  her  to  go  away  with  him,  whether  the  unlaw- 
ful purpose  with  which  the  girl  was  taken  away  was  carried 
out  in  that  county  or  not/  An  analogous  offense  is  that  of  de- 
filing a  female  child,  committed  by  one  to  whom  the  custody 
of  such  child  has  been  intrusted/ 

§  1101.  From  the  custody  of  parent  or  guardian.— The 
offense  may  be  committed  by  taking  from  the  custody  of  the 

i4BLCom.208;  1  Hawk.P.C.,§l;       •&  v.  Jones,  16  Kan.  608;  &  v. 

1  Hale, P.O.  660;  Stephen, Dig. Cr.L.,  Arnold,  55  Ma  89;  a  ▼.  Buster,  90 

art  261.  Ma  511    And  the  statute  of  Mis- 

s  Reg.  T.  Barratt,  9  GL  &  P.  887.  souri  has  been  extended  to  cover  the 

'  Stephen,  Dig.  Or.  U,  art  268.  case  of  an  employer  of  a  female  serv- 

*a  V.  Tidwell,  6  Strobh.  1;  a  ▼.  ant:  B,  v.  Young,  99  Ma  284;  a  v. 

Sullivan,  85  N.  C.  506;   P.  v.  Chu  Strattman,  100  Ma  540;  a  v.  Terry, 

Quong,  15  CaL  332.    It  is  also  usually  106  Mo.  209;  8.  v.  Rogers,  108  Mo. 

made  criminal  to  entice,  or  take  202.'  In  Ohio  the  statute  covers  the 

by  force,  a  virtuous  female  to  a  house  relation  of  teacher  and  pupil:  Brown 

of  prostitution:  See  infra,  g  1106a.  v.  a,  38  Ohio  St  874 

•a  V.  Johnson,  115  Ma  48a 
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mother,  although  the  father  may  be  living  and  have  the  better 
right  to  suoh  custody,  and  may  have  given  his  consent  to  the 
taking;  ^  and  the  guardian  mentioned  by  the  statute  is  the  per- 
son who  is  guardian  in  fact  of  the  child,  though  he  may  not 
be  legally  appointed.'  But  the  person  having  a  mere  tempo- 
rary charge,  as  a  schoolmaster,  is  not  intended.  It  is  enough, 
however,  that  the  person  is  one  who,  by  permission  of  the 
parents,  if  living,  is  intrusted  with  the  custody  of  the  child  as 
an  actual  member  of  the  family.'  So  the  master  by  whom  a 
female  child  is  employed  may  be  the  person  from  whose  cus- 
tody she  is  taken,  although  she  has  parents.^  The  female  may 
be  in  the  control  of  a  parent  or  guardian,  so  that  the  crime 
may  be  conmiitted  although  she  is  temporarily  absent  from  her 
home,  even  in  another  state;*  and  in  such  case  the  person  who 
detains  her  for  the  purpose  of  concubinage  without  the  consent 
of  the  parent  or  guardian  is  guilty  of  the  crime  in  the  state 
where  such  detention  takes  place.* 

§  1102.  Consent. —  As  usually  defined,  the  offense  involves 
want  of  consent  of  the  parent  or  guardian  or  person  from  whose 
custody  the  child  is  taken,^  but  consent  of  the  female  herself  is 
immaterial.*  No  matter  how  willingly  she  may  go,  the  crime 
is  committed  if  she  is  enticed  to  go  without  the  consent  of  her 

1  P.  V.  Fowler,  88  CaL  188.   And  see  Under  some  statutes,  however,  want 

Beg.  ▼.  Burrell,  Lu  &  C  854  of  consent  of  the  parent  need  not  be 

>  P.  V.  Carrier,  46  Mich.  442L  aUeged,  though  perhaps  consent  maj 

'  S.  v.  Ruhl,  8  la.  447.  be  shown  by  way  of  defense:  S.  v. 

4  Reg.  V.  Miller,  13  Cox,  179.  Jamison,  88  Minn.  21;  a  ▼.  Chisen- 

»Reg.  ▼.  My  cock,  12  Cox,  28;  S.  ▼.  hall,  106  N.  C.  676.    On  the  question 

GU>rdon,  46  N.  J.  432;  S.  v.  Round,  82  of  consent  of  the  parents  it  has  been 

Ma  679.    So  even  where  the  girl  was  held  admissible  to   show  that  the 

away  from  home  without  her  father's  child  had,  with   their   knowledge, 

consent,  leading  a  dissolute  and  im-  been  an  inmate  of  a  bawdy-house: 

moral  life,  the  defendant  was  held  Brown  v.  S.,  72  Md.  477. 

guilty  in  pereuading  her  to  go  to  a  ^Scruggs  v.  S.,  90  Tenn.  81;  Tucker 

house  of  ill-fame:  P.  v.  Cook,  61  Cal.  v.  S.,  8  Lea,  683.    But  in  the  crime  of 

478L    But  under  the  English  statute  kidnapping  want  of  consent  of  the 

one  who  finds  a  girl  in  the  street  and  person  taken  is  essential,  even  though 

induces  her  to  go  with  him  is  not  a  special  punishment  is  provided  for 

guilty  of  taking  her  from  the  posses-  the  kidnapping  of  a  female  under 

sion  of  her  father:  Reg.  v.  Green,  8  fifteen  years  of  age:  Castillo  t.  S.,  29 

F.  &  F.  274;  Reg.  ▼.  Hibbert,  I*  R  1  Tex.  Ap.  127.    A  conviction  for  the 

CX  GL 184.  abduction  will  bar  a  prosecution  for 

•  a  ▼.  Gordon,  46  N.  J.  482.  kidnapping:  Mason  v.  a,  29  Tex.  Apu 

7  Reg.  V.  Primelt,  1  F.  &  F.  50.  24 
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legal  custodian,  and  it  is  not  necessary,  therefore,  that  the  tak- 
ing be  with  force  or  violence.* 

§  1103.  What  constitutes  a  taking. —  To  induce  a  female 
by  solicitations  and  presents  to  leave  her  home  and  go  with 
defendant  is  a  sufficient  taking;*  any  representation  or  sugges- 
tion designed  to  induce  the  female  to  go  is  enough;  an  open 
solicitation  is  not  necessary.'  If  the  female  leaves  the  control 
of  her  parents  by  reason  of  persuasions  or  inducement  held  out 
by  defendant,  he  is  guilty,  though  the  particular  act  of  leaving 
home  was  voluntary  on  the  part  of  the  female,  and  not  by  his 
immediate  direction.^  So,  where  it  appears  that  defendant  as- 
sisted the  girl  in  escaping  from  her  home  and  eloped  with  her, 
he  was  held  guilty,  although  she  herself  had  proposed  his  ren- 
dering such  assistance.'^  But  if  the  girl  acts  of  her  own  free 
will  and  without  any  inducement  or  assistance  of  the  defend- 
ant, he  is  not  criminally  liable  for  the  taking.' 

§  1104.  Purpose  of  the  abduction. —  According  to  most  of 
the  statutes  the  abduction,  in  order  to  constitute  a  crime,  must 
be  for  the  purpose  of  prostitution  or  concubinage.  If  the  pro- 
hibited purpose  is  that  of  prostitution,  it  is  not  sufficient  to  show 
an  intent  on  the  part  of  the  defendant  to  have  connection  with 
the  girl  by  himself  alone.  Prostitution  implies  indiscriminate 
sexual  intercourse.^  If  the  crime  under  the  statute  is  that  of 
abduction  for  the  purposes  of  concubinage,  it  is  not  necessary 
that  the  intent  shall  be  that  the  connection  shall  last  for  any 
particular  or  considerable  period  of  time.    It  is  enough  that 

1  P.  V.  Demousset,  71  Cal.  611 ;  P.  v.  »  Reg.  v.  Robins,  1  C.  &  K.  456.  For 

liarshall,  59  CaL  386;  S.  y.  Keith,  47  other  cases  under  the  English  stat- 

Ifinn.  559;  S.  v.  Jamison,  88  Minn,  utes,  see  Reg.  v.  Hopkins,  Car.  &  M. 

21;  Reg.  ▼.  Frazer,  8  Cox,  446;  Reg,  254;  Reg.  v.  Baillie,  8  Cox,  23a 

▼.  Kan kletow,  Dears.  159  (explaining  *  Jenkins  v.  S.,  15  Lea,  674;  8.  v. 

R«>g.  v.  Meadows,  1  C.  &  K.  899).  Gibson,  111  Ma  92;  Reg.  v.  Handley, 

^S.  V.  Johnson,  115  Ma  480.  1  F.  &  F.  648;  Reg.  v.  Miller,  18  Cox, 

'P.  V.  Carrier,  46  Mich.  442.  179;  Reg.  v.  BurreU,  L.   &  C.  854; 

*  Reg.  V.  Robb,  4  F.  &  F.  59;  Reg.  v.  Reg.  v.  Meadows,  1  C.  &  K.  899. 

Olifier,  10  Cox,  402;  Reg.  v.  Kipps,  4  'S.  v.  Brow,  64  N.  R  577;  a  ▼. 

Cox,  167;  Reg.  v.  Mankletow,  Dears.  Stoyell,  54  Me.  24;  C.  v.  Cook,  12  Met. 

159.   Indeed,  it  was  held  criminal  to  93;  S.  v.  Ruhl,  8  la.  447.    Nor  is  the 

quit  a  parent's  house  with  the  girl  crime  committed  by  taking  the  girl 

even  in  consequence  of  a  proposition  in  order  that  a  third  person  may 

emanating  from   the   girl  herself:  have  connection  with  her  on  one  oc- 

Reg.  V.  Biswjell,  2  Cox,  279.  casion:  Haygood  v.  S.,  98  Ala.  61. 
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the  intent  is  to  enter  without  limit  as  to  time  or  place  upon  a 
continuoas  relation  of  sexnal  intercourse.^  It  is  not  necessary 
that  it  appear  that  a  coarse  of  cohabitation  was  intended;  in- 
tent to  cohabit  for  a  single  night  is  said  to  be  sufficient.'  And 
it  need  not  be  shown  that  the  defendant's  intent  was  to  keep 
the  girl  away  from  her  home  permanently.'  A  statute  cover- 
ing both  prostitution  and  concubinage  covers  all  cases  where 
the  intent  is  for  illicit  intercourse  of  whatever  nature  and  for 
whatever  length  of  time.^  But  cohabitation  as  man  and  wife 
will  not  constitute  concubinage  if  in  pursuance  of  a  valid  com- 
mon-law marriage,  although  on  account  of  the  minority  of  the 
girl  and  the  refusal  of  consent  of  the  parents  a  license  for  the 
marriage  could  not  be  procured.*  The  unlawful  purpose  must 
be  established  by  evidence.*  For  the  purpose  of  showing  the 
intent  in  the  taking,  subsequent  sexual  intercourse  of  the  de- 
fendant with  the  girl  may  be  shown  j^  but  proof  of  one  act 
of  sexual  intercourse  will  not  be  sufficient  in  itself  to  establish 
the  intent.*  Proof  of  previous  sexual  intercourse  between  the 
parties  will  not  be  sufficient  alone  to  show  the  criminal  pur- 
pose in  the  taking.*  If  the  charge  is  of  abducting  for  purpose 
of  prostitution,  the  knowledge  on  the  part  of  the  person  ab- 
ducting of  the  bad  character  of  the  house  to  which  the  girl  is 
taken  will  be  admissible  to  show  the  purpose;^*  and  even  the 
general  bad  reputation  of  the  place  may  be  shown  without  di- 
rect proof  of  knowledge  thereof  as  tending  to  show  the  defend- 
ant's intent."  But  the  fact  that  the  girl  is  brought  to  a  house 
of  prostitution  will  not  in  itself  be  conclusive  evidence  that  the 
keeper  of  the  house  is  guilty  of  enticing  or  detaining  her  for 
that  purpose."  In  general,  some  improper  motive  in  the  ab- 
duction must  be  shown  in  order  that  it  shall  be  criminal." 

§  1105.  Knowledge  as  to  age. —  Where  the  criminality  de- 
pends upon  the  age  of  the  girl,  a  mistake  on  the  part  of  the 

1  Henderson  v.  P.,  124  111.  607.  *  a  v.  Jamison,  88  Minn.  21. 

2  a  v.  Feasel,  74  Mo.  524;  a  v.  Gib-       ^  a  v.  Johnson,  115  Ma  480. 

son,  111  Ma  92.  Further,  as  to  cohab-       >  U.  a  v.  Zes  Cloya,  85  Fed.  R.  496. 

itation,  see  infra,  %  1180.  *  a  v.  Jamison,  88  Minn.  21. 

»  Reg.  V.  Timmins,  Bell,  27a  lo  a  v.  Chisenhall,  106  N.  C.  67^ 

*  P.  V.  Bristol,  23  Mich.  118;  P.  v.  "  a  v.  ChisenhaU,  106  N.  a  676. 

Cummons,  56  Mich.  544.  12  Brown  y.  a,  72  Md.  468. 

s  a  T.  Bittick,  108  Ma  18a  »  Beg.  v.  Tinkler,  1  F.  &  F.  6ia 
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defendant  as  to  her  age,  and  a  bona  jide  belief  that  she  is  over 
the  age  specified  by  the  statute,  will  be  immaterial.^ 

§1106.  Chastity  of  the  female. —  From  the  previous  dis- 
cussion of  the  nature  of  the  offense  it  is  evident  that  the  char- 
acter of  the  female  for  chastity  is  immaterial.^ 

§  1106a.  AMuction  or  enticement  of  women;  pimping  or 
procuring. —  There  is  a  New  York  statute  prohibiting  the 
**  taking  a  woman  against  her  will  for  the  purpose  of  marriage 
or  to  be  defiled,"  and  in  other  states  there  are  analogous  stat- 
utes punishing  abduction  for  purposes  of  prostitution  or  concu- 
binage. It  is  a  taking  within  such  a  statute  if  the  woman  is 
induced  to  go  by  deceit  or  false  pretenses  without  the  use  of 
actual  physical  force.'  There  must  be  proof  of  some  means  to 
take  or  entice  her  against  her  will;^  but  the  fact  that  she  is  by 
reason  of  insanity  incapable  of  dissenting  will  not  be  a  defense 
in  a  prosecution  for  such  taking.*  Enticing  a  woman  to  a 
house  of  prostitution  or  detaining  her  therein  is  usually  made 
criminal.*  Such  offense  of  detention  is  not  committed  by  one 
who  has  illicit  intercourse  with  a  member  of  his  own  family 
in  the  house  of  his  residence.''  The  purpose  must  be  that 
of  prostitution,  that  is,  of  having  common,  indiscriminate, 
meretricous  commerce,  and  the  purpose  on  the  part  of  the 
abductor  to  himself  only  have  intercourse  with  the  female  is 
not  safBcient  to  constitute  the  crime.^  The  offense  is  usually 
described  in  a  way  to  limit  it  to  the  abduction  of  females  of 
previously  chaste  character,'  and  in  such  case  the  chastity  must 

IP.  ▼.  Dolan,  96  CaL  815;  P.  v.  *P.  v.  Plath,  100  N.  Y.  69a 

Fowler,  88  CaL  136;  a  v.  Ruhl,  8  la.  »  Higgins  v.  C,  94  Ky.  64. 

447;  a  V.  Newton,  44  la.  45;  a  v.  John-  •  S.  v.  TerriU,  76  la,  149.    But  the 

son,  115  Ma  480;  Beg.  v.  Prince,  L.  R.  offenses  of  enticing  and  detaining 

3  GL  G.  164;  Beg.  v.  Robins,  1  C.  &  K.  are  distinct:  Ibid. 

466;  Beg.  v.  Olifier,  10  Coz,  403;  Beg.  ?  BunfiU  v.  P.,  164  IlL  640. 

V.  Booth,  13  Cox,  331 ;  Beg.  v.  Mycook,  »  MiUer  v.  P.,  121  Ind.  294.    There- 

13  Coz,  28.    And  see  atiproy  g  134.  fore  an  indictment   charging   the 

>P.  V.  Demousset,  71  CaL  611;  P.  v.  purpose  to  have  been  to  unlawfully 

Dolan,  96  CaL  316;  a  v.  Gibson,  111  and  feloniously  prostitute   the  fe- 

Ma  93;  a  v.  Johnson,  116  Ma  480;  male  and  have  carnal  intercourse 

Brown  v.  S.,  73  Md.  477.  with  her  was  held  not  sufficient,  not 

*Schnicker  ▼.  P.,  88  N.  Y.  193;  being  equivalent  to  the  statutory 

Beyer  v.  P.,  86  N.  Y.  369.    But  though  definition,  **  for  the  purpose  of  prosti- 

it  is  not  essential  there  be  such  force  tution : "  Ibid.   And  see  infra ^  §  1133. 

as  in  rape,  the  act  must  be  against  ^Nichols  v.  S.,  127  Ind.  406.  Where 

the  wiU:  Pollard  v.  a,  3  la.  667.  the  statute  described  the  offense  of 
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be  proved  affirmatively,  not  merely  by  the  presumption  of 
chastity.*  Where  the  statutory  description  is  of  the  offense  of 
abduction  for  the  purpose  of  concubinage,  a  taking  away  for 
the  purpose  of  one  act  of  sexual  intercourse  is  not  enough.' 
To  constitute  a  house  of  ill-fame  under  the  statute  as  to  entic- 
ing, the  place  must  be  one  resorted  to  for  that  purpose ;  the 
case  of  enticing  to  other  houses  for  purposes  of  prostitution 
being  a  distinct  offense;'  but  it  is  not  necessary  that  the  house 
shall  have  already  been  used  for  that  purpose  if  it  is  prepared 
and  intended  therefor.^  The  indictment  should  state  the  par- 
ticular house  or  place  to  which  the  woman  was  enticed.*  There 
is  a  federal  statute  prohibiting  the  importation  of  females  for 
purposes  of  prostitution,  and  under  such  statute  it  is  sufficient 
to  state  the  fact  of  importation  and  in  general  the  purpose, 
without  allegation  of  the  specific  facts  nor  the  place,*  Anal- 
ogous to  the  offense  of  enticing  is  that  recognized  by  statute  in 
some  states,  of  procuring  a  female  to  have  illicit  carnal  connec- 
tion with  a  man,^  or  of  being  a  pimp.'  A  "  pimp  "  or  "  bawd  "  is 
a  person  who  procures  opportunities  for  illicit  sexual  intercourse 
for  others,'  the  former  term  being  usually  applied,  it  is  believed, 
to  a  man,  the  latter  to  a  woman.  "Procuring"  does  not  in- 
clude seduction.*'  If  several  acts  are  described  as  constituting 
the  offense  of  being  a  pimp  they  may  be  charged  conjunctively 
in  one  count.** 

soliciting  a  female  to  enter  a  house  by  having  intercourse  with  them 

of  ill-fame  for  the  purpose  of  becom-  charges  no  offense,  as  the  female 

ing  a  prostitute,  it  was  held  that  the  could  not  be  the  concubine  of  aU 

crime  was  not  committed  by  solicit-  three:  S.  v.  Gibson,  111  Ma  92. 

ing  a  prostitute   to   abandon   one  *  S.  v.  McOrum,  88  Minn.  154. 

house  of  that  character  and  become  *  P.  y.  Cook,  96  Mich.  368. 

an  inmate  of  another;  P.  v.  Cook,  96  ^  Nichols  v.  S.,  127  Ind.  406. 

Mich.  86a  •  U.  S.  v.  Pagliano,  53  Fed.  R  lOOt 

1 C.  V.  Whittaker,  131  Mass.  224.  f  P.  v.  Roderigas,  49  CaL  9. 

But,  aside  from  this  question,  it  is  ^  Fahnestock  v.  S.,  102  Ind.  156. 

not  proper  for  defendant  in  a  prose-  •  Dyer  v.  Morris,  4  Ma  214   There- 

cution  of  this  kind  to  prove  specific  fore  it  is  erroneous   to  define  the 

actfl  of  unchastity  with  other  men  word  **  pimp  "  as  designating  a  man 

on  the  part  of  the  female:  Cargill  v.  who  has  intercourse  with  a  lewd 

C,  98  Ky.  578.  woman,  who  takes  care  of  and  sup- 

«  a  V.  Wilkinson,  121  Ma  485;  S.  v.  ports  him:  P.  v.  Gastro,  75  Mich.  12T. 

Gibson,    108    Ma    675.     A   charge  "  P.  v.  Roderigas,  49  CaL  9. 

against  three  men  of  taking  a  fe-  ^^  Fahnestock  v.  S.,  102  Ind.  156u 
male  for  the  purpose  of  concubinage 
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§  1107.  The  indictment. —  The  indictment  must  state  the 
name  of  the  parent  or  guardian  from  whose  custody  the  girl  is 
charged  to  have  been  abducted.*  But  it  need  not  allege  the 
means  by  which  the  abduction  was  effected.*  Where  two  dif- 
ferent purposes,  to  wit,  prostitution  and  concubinage,  are  men- 
tioned by  statute,  the  indictment  must  specify  which  one  is 
intended  to  be  charged,  as  the  offenses  are  to  be  deemed  dis- 
tinct.' The  charge  of  enticing  away  two  girls  by  the  same  act 
is  not  improper  as  charging  two  offenses.*  It  would  not  be 
profitable  to  set  out  forms  of  the  indictment,  inasmuch  as  the 
elements  of  the  offense  differ  so  entirely  under  different  stat- 
utes, but  cases  cited  in  the  note  furnish  illustrations.* 

§  1108.  Eyidence. —  It  was  early  held  that  though  in  general 
the  wife  was  not  a  competent  witness  for  or  against  her  hus- 
band, yet,  where  the  crime  of  abduction  and  forcible  marriage 
had  been  committed,  she  was  a  competent  witness  against  her 
husband,  even  though  the  marriage  might  be  valid.^  In  some 
states  corroboration  of  the  testimony  of  the  female  is  required 
in  such  cases,''  while  other  statutes  do  not  include  this  offense 
among  those  in  which  corroboration  of  the  testimony  of  the 
female  is  necessary.* 

1  Jones  V.  S.,  16  Lea,  466.    Contra,  Keith,  47  Minn.  659;  S.  ▼.  Johnson, 

8.  v.  Keith,  47  Minn.  559.  116  Ma  480. 

«a  ▼.  George,  98  N.  G  667;  a  v.  «1  BL  Com.  443;  4  Bl.  Com.  209;  1 

Keith,  47  Minn.  559.  East,  P.  C.  454;  Rex  y.  Wakefieli^  2 

s&  V.  Goodwin,  88  Kan.  6da  Lewin,  279. 

*  P.  V.  Milne,  60  CaL  71.  'a  v.  Keith,  47  Minn,  659. 

•a  V.  Jamison,  88  Minn.  21;  a  v.  »a  v.  Stone,  106  Ma  L 
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PART  XII. 

OFFENSES  AGAINST   CHASTITY,  DECENCY  AND  MO- 
RALITY. 

i 


CHAPTER  49. 

SEDUCTION. 

§  1109.  Glassiflcatlon  of  sexnal  crimes. —  While  sexual  in- 
terconrse  between  a  man  and  a  woman  who  are  not  married 
to  each  other  is  unlawful  it  is  not  in  all  states  made  criminaL^ 
The  crimes  growing  out  of  sexual  relations  which  are  almost 
universally  punishable  in  the  various  states  are  those  involv- 
ing some  element  of  aggravation;  snch  as  rape,  where  the  act 
is  by  force;  bigamy,  where  it  is  a  violation  of  marital  rights; 
and  seduction,  where  the  element  of  artifice  or  false  promises 
is  involved.  There  are  other  crimes  of  a  similar  character, 
where  the  element  of  aggravation  is  the  publicity  of  the  act 
and  the  resulting  tendency  to  corrupt  the  public  morals  or 
shock  the  public  taste,  such  as  prostitution,  lewdness,  obscen- 
ity and  the  kindred  offense  of  keeping  houses  of  prostitution. 
The  accompanying  table  will  serve  to  classify  the  various 
crimes  of  this  character  with  reference  to  their  principal  char- 
acteristics. 

1  Simple  fornication  is,  however,  in  some  states  punishable  by  statute: 

See  9upra,  g  1086;  infra,  g  lldSi. 
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Ch.  49.]  BBDUonoN.  [§§  1111, 1112- 

§  1111.  What  constitutes  seduction.— Under  a  statute  in 
England  antedating  the  settlement  of  this  country,  the  taking 
a  girl  under  sixteen  years  of  age  out  of  the  possession  or 
custody  of  her  parent  or  guardian  was  punishable,  with  an 
additional  penalty  for  defiling  her,  or,  without  the  consent  of 
her  parents,  contracting  marriage  with  her.^  But  this  statute 
is  in  the  main  similar  to  the  earlier  statutes  which  have  been 
the  basis  of  the  statutes  in  the  United  States  relating  to  the 
abduction  of  girls.'  Aside  from  this  there  is  no  basis  in  the 
common  law  or  in  the  English  statutes  which  form  a  part  of 
the  common  law  for  us,  for  the  offense  of  seduction  as  defined 
by  the  various  state  statutes.'  In  South  Carolina  the  English 
statute  is  declared  to  be  in  force.^  In  general,  as  defined  by 
the  state  statutes,  the  offense  consists  in  seducing  and  debauch- 
ing an  unmarried  female  of  previously  chaste  character.  To 
seduce  means  to  corrupt  or  draw  aside  from  the  path  of  virtue, 
while  debauching  implies  carnal  knowledge.* 

§  1112.  Sedactive  arts;  promiseof  marriage.— Where  the 
statute  does  not  specially  define  the  means  which  shall  be  suf- 
cient  to  constitute  the  crime  there  must  be  some  artifice,  prom- 
ise, flattery  or  the  like,  by  means  of  which  the  intercourse  is 
secured,  in  order  to  constitute  a  seduction.^  There  must  be 
something  more  than  the  mere  appeal  to  lust,  passion  or  cu- 
pidity.^ But  the  exact  manner  or  kind  of  seductive  arts  can- 
not be  defined ;  every  case  must  depend  upon  its  own  peculiar 
circumstances,  together  with  the  conditions  in  life,  advantages, 
age  and  intelligence  of  the  parties.'  So  where  it  appeared  that 
prosecutrix  was  of  tender  years  and  under  the  protection  of 

1 4  &  5  Phil.  &  M.,  ch.  8  (1567).  47  la.  409;  Putman  t.  S,,  29  Tex.  Ap. 

^  Supra,  §  1100.  454. 

»C.  V.  Cook,  12  Met  93;  P.  v.  Rod-  «S.  v,  Crawford,  84  la.  40;  S.  v. 

erigas,  49  Cal.  9;  Anderson  v.  C,  5  BoUerman,  92  la.  460,  61  K.  W.  R. 

Rand.  627:  S.  v.  SuUivan,  85  N.  C.  506;  18a 

Rex  V.  Marriot,  4  Mod.  144.  ^S.  v.  Fitzgerald,  63  la.  268;  Put 

*a  V.  Findlay,  2  Bay,  418;  8.  a,  a  man  v.  S.,  29  Tex.  Ap.  454. 

▼.  Findley,  1  Brev.  107.    The  fourth  8  a  v.  Higdon,  82  la.  262.    But  in  a 

section  of  the  English  act  which  particular  case  held  that  allegations 

was  applied  in  ,this  case  is  not  lim-  in  the  indictment  as  to  representa- 

ited  in  application  to  a  female  pos-  tions  that  the  act  was  innocent  with 

sessing  lands  or  goods,  or  an  heiress  promise  of  presents,  eta,  were  sufiS- 

or  heiress  apparent:  Ibid.  cient:   S.  ▼.  Fitzgerald,  68  la.  268. 

»a  T.  Reeves,  97  Ma  668, 8  Am.  Cr.  And  see  a  v.  Carter,  8  Wash.  272L 
&  698,  and  note;  Wood  v.  Mu thews, 
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defendant,  it  was  held  that  the  ciroam^tanoes  themselves  would 
tend  to  make  out  a  case  of  seduction.^  A  promise  of  marriage 
is  safficient  to  constitute  the  element  of  enticement  and  false 
promise  essential  to  the  crime.'  By  some  statutes  promise  of 
marriage  is  alone  mentioned  as  the  means;'  but  even  where 
there  is  a  promise  of  marriage,  intercourse  must  have  been 
brought  about  by  means  thereof  and  the  influence  thereby  ob- 
tained, and  not  by  a  mere  appeal  to  the  passions;  in  other 
words,  there  must  have  been  the  element  of  seduction.^  It  is 
not  material  how  long  a  time  has  elapsed  after  the  promise  of 
marriage  before  the  intercourse  if  such  promise  was  reUed 
upon  by  the  prosecutrix.*  Even  a  conditional  promise  to 
marry,  dependent  upon  the  ability  of  the  parties  to  support 
themselves,*  or  upon  permission  to  have  intercourse,^  or  in  case 
of  pregnancy,*  has  been  held  sufficient.  Nor  is  it  necessary 
that  the  prosecutrix  shall  have  accepted  the  promise  of  mar- 
riage, and  entered  into  a  reciprocal  promise,  as  that  fact  may 
be  inferred  from  her  consent  to  the  act.*  It  is  not  necessary 
that  the  promise  of  marriage  be  one  binding  upon  the  pro- 
poser,^* or  that  the  promise  shall  have  been  made  in  good  faith ;  '^ 
for  instance,  though  the  promisor  is  already  a  married  man  he 
may  be  guilty  of  seduction  under  promise  of  marriage."  But  if 
the  prosecutrix  knew  that  the  defendant  was  married  at  the 

1  Lybarger  ▼.  a,  3  Wash.  563.  »  Armstrong  v.  P.,  70  N.  Y.  3a  Nor 

<S.  V.  Heatherton,  60  la.  175;  &  ▼•  is  it  necessary  that  the  promise  be 

Reeves,  97  Ma  668;  Boyce  v.  P..  55  renewed  at  the  time  of  the  act  (&L  t. 

N.  Y.  644;  Wilson  v.  a,  58  Ga.  828;  Brassfield,  81  Ma  151),  though  suoh 

Putman  v.  a,  29  Tex.  Ap.  454  repetition   may   imply  persuasion: 

s  a  ▼.  Primm,  98  Ma  868;  a  t.  Fer-  McTjfier  v.  a,  91  Ga.  254. 

guson,  107  N.  a  841;  Putman  v.  a,  •Armstrong  v.  P.,  70  N.  Y.  88. 

29  Tex.  Ap.  454  'Boyce  v.  P.,  55  N.  Y.  644;  a  v. 

4  a  V.  Reeves,  97  Ma  668;  O'Neill  Thornton,  108  Ma  640. 
V.  a,  85  Ga  883;  Putman  v.  a,  29  «P.  v.  Van  Al8tyne,144N.  Y.86l;a 
Tex.  Ap.  454.  But  in  an  earlier  Geor-  ▼.  Cochran,  10  Wash.  562. 
gia  case,  it  was  said  that  to  estab-  *Kenyon  v.  P.,  26  N.  Y.  208;  a  t. 
lish  sexual  intercourse  with  a  virtu-  Eckler,  106  Ma  585. 
ous  woman  pending  an  engagement  ^^  Callahan  v.  a,  63  Ind.  198. 
of  marriage   might   be   seduction,  i^  P.  v.  Samonset,  97  CaL  448;  a  y. 
though  consent  was  obtained  with-  Prisser,  49  la.  531.    Even  if  the  prom- 
out  other  persuasion  than  that  im-  ise  is  made  directly  for  the  purpose 
plied  in  proposing  the  intercourse  of  securing  intercourse,  it  may  be 
and  repeating  the  promise:  Wilson  sufficient:  a  v.  Knutson,  91  la.  548L 
▼.  a,  58  Ga.  828.    And  to  the  same  ^a  v.  Bryan,  84  Kan.  63. 
effect,  see  a  v.  Eckler,  106  Ma  585. 
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time  of  the  intercourse,  such  knowledge  would  of  course  show 
that  the  promise  was  not  relied  on,  and  therefore  that  there 
was  no  seduction.^  So  while  the  fact  that  defendant  was  al- 
ready engaged  to  be  married  to  another  will  not  prevent  the 
prosecutrix  relying  upon  his  promise  of  marriage  to  her  as  con- 
stituting seduction,  yet  such  fact  may  have  a  bearing  on  the 
question  as  to  whether  she  yielded  her  virtue  on  account  of 
the  promise.' 

§  1113.  Prosecutrix  unmarried  and  chaste. — Even  without 
express  statutory  provision  the  crime  can  only  be  committed 
as  to  an  unmarried  female  of  previously  chaste  character,  the 
term  "  seduction  "  implying  as  much ;  *  and  the  fact  that  prose- 
cutrix was  unmarried  at  the  time  of  the  alleged  seduction  must 
be  shown.*  Most  statutes  specifically  define  the  offense,  how- 
ever, as  committed  only  with  a  woman  who  is  unmarried  and 
chaste,  and  under  such  statutes  the  chastity  of  the  female  must 
appear.^  But  it  is  the  fact  of  chastity,  and  not  defendant's  be- 
lief with  reference  thereto,  that  is  material.  If  prosecutrix 
was,  in  fact,  unchaste,  his  belief  that  she  was  chaste  would  not 
justify  a  conviction.*  As  to  what  constitutes  chastity  the  courts 
are  not  entirely  agreed.  It  has  been  held  that,  as  a  legal  defi- 
nition, an  unmarried  woman  is  chaste  if  she  has  never  had  sexual 
intercourse  with  a  man,  and  that  it  is  not  for  the  jury  to  de- 
termine that  she  is  unchaste  otherwise  than  by  this  test.''  But 
other  courts  hold  that  by  the  term  "  chaste  "  something  more 
is  meant  than  that  the  woman  has  not  had  illicit  intercourse, 

1  Norton  v.  a,  73  Miss.  128;  Wood  »  Norton  v.  a,  72  Mis&  128;  Brook 
y.  a,  48  Ga.  192.  So  if  the  false  prom-  ▼.  a,  95  Ga.  474;  a  v.  Patterson,  88 
ise  was  extraordiaarj,  and  such  as  Ma  88;  Polk  v.  S.,  40  Ark.  482; 
the  defendant  was  known  to  be  in-  Luckie  v.  S.,  83  Tex.  Ap.  562.  Pre- 
capable  of  performing,  that  faot  viouslj  chaste  character  is  not  es- 
should  be  considered  in  determin-  sential  in  a  civil  action  by  a  parent 
ing  whether  the  prosecutrix  relied  for  seduction  of  his  minor  daughter: 
thereon:  a  v.  Groome,  10  la.  808.  Updegrafl  v.  Bennett,  8  la.  72. 

2  a  V.  Brown,  86  la.  121.  »  barker  v.  C,  90  Va.  820. 

»  Norton  v.  a,  72  Miss.  12a    And       '  O'Neill  v.  a,  85  Ga.  383;  a  v.  Crow- 

see  infra,  §    1118.    Thus,  previous  ell,  116  N.  C.  1052.    An  instruction 

chastity  is  essential  without  express  that  lewd  and  immodest  acts  and 

provision:  P.  V.  Brewer,  27  Mich.  184;  deportment  would   show  want   of 

Ferguson  v.  a,  71  Miss.  805.  chastity  was  held  unnecessary:  P, 

«a  v.  Wheeler,  108  Ma  658;  P.  v.  v.  Samonset,  97  Cal  448. 
Krusick,  93  CaL  74;  a  v.  Carr,  60  la. 
45a 
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and  that  ber  character  for  chastity  and  purity  of  heart  and 
feeling  may  be  saccessf ally  impeached  without  any  actual  sex- 
ual intercourse  being  shown,  obscenity  of  language,  indecency 
of  conduct,  or  undue  familiarity  with  men  being  sufficient  to 
warrant  the  jury  in  finding  that  she  was  of  unchaste  character.^ 
However,  impropriety  of  conduct  on  a  previous  occasion  may 
not  be  inconsistent  with  a  chaste  character.'  The  question  of 
chastity  is  one  of  character  and  not  of  reputation ;  *  and  want 
of  it  is  not  shown  by  proof  of  the  general  bad  reputation  of 
the  house  at  which  prosecutrix  resided,  but  only  by  proof  of 
particular  acts.^  A  chaste  character,  though  lost  by  illicit  sex- 
ual intercourse,  may  be  regained  by  repentance  and  reforma- 
tion, so  that  the  crime  of  seduction  may  be  committed  in  leading 
such  woman  for  a  second  time  from  the  path  of  virtue ;  •  but 
the  mere  lapse  of  time  between  previous  unchastity  and  the 
act  in  question  will  not  in  itself  show  a  re^stablishment  of  a 
chaste  character.*  Although  the  previous  illicit  intercourse  was 
with  defendant,  a  character  for  chastity  may  be  regained  by 
breaking  off  such  intercourse  and  reforming,  so  that  subsequent 
intercourse  between  the  parties  may  constitute  seduction.'^  So, 
a  previous  seduction  by  defendant,  under  promise  of  marriage, 
will  not  prevent  a  renewal  of  the  intercourse  under  a  new 
promise  from  being  punishable  as  seduction.* 

§  1114.  Indictment. —  It  is  not  necessary  in  the  indictment 
to  allege  the  particular  means  employed;*  it  is  enough  to 

1  Andre  v.  &.,  5  la.  380;  Boak  v.  S.,  850.    Thus,   evidence    of   improper 

6  la.  430;  S.  v.  Standley,  76  la.  215;  conduct  on  the  part  of  the  female 

&,  T.  Bell,  49  la.  440;  Wood  v.  S.,  48  some  years  before  the  act  relied  on 

Oa.  103.    But  an  instruction  as  to  the  as  seduction  was  held  properly  ez- 

fact  of  proof  of  improper  liberties  eluded:  S.  v.  Dunn,  53  la.  626. 

aUowed  to  others  than  defendant  *P.  v.  Squires,  49  Mich.  487;  S.  ▼• 

prior  to  the  act  charged  was  held  Primm,  98  Ma  868. 

misleading  in  not  defining  the  mean-  ^S.  v.  Timmins,  4  Minn.  825;  S.  y. 

ing  of  such  term:  S^  v.  Carr,  60  la.  453.  Moore,  78  la.  494;  8.  ▼.  Gnagy,  84  la. 

s  a  v.  Brinkhaus,  84  Minn.  285.  177;    a  v.  Brassfield,  81    Ma  151; 

s  Andre  v.  a,  5  la.  389;  Boak  v.  a,  Kelly  v.  a,  33  Tex.  Ap.  31. 

5  la.  430;  a  v.  WeUs,  48  la  671;  a  v.  «P.  ▼.  Millspaugh,  11  Mich.  27a 

Higdon,  32  la.  262.  As  to  presumption  and  proof  with 

*  Barker  t.  C,  90  Ya.  820;  infra,  reference    to    chastity,   see    infrOf 

giiia  §iiia 

»a  V.  Carron,  18  la.  372;  a  v.  » Wilson  v.  a.  78  Ala.  527;  a  v. 
Enutson,  91  la.  549;  Wilson  v.  a,  73  Curran,  51  la.  112;  a  v.  Conkright, 
Ala.  527;  WiUiams  v.  a,  8  Ind.  Ap.    58  la  33a 
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charge  that  the  seduction  was  under  promise  of  marriage.^  In- 
deed, it  is  said  that  a  general  averment  of  the  seduction  will 
be  sufficient  without  alleging  the  agreement  to  marry.'  Nor 
is  it  essential,  it  is  said,  where  the  allegation  is  of  seduction 
under  promise  of  marriage,  to  aver  that  the  woman  was  single,* 
nor  that  she  was  of  previously  chaste  character,  as  such  fact 
will  be  presumed.^  But  in  reason  it  would  seem  that  if  the 
statute  defining  the  offense  requires  that  the  woman  be  un- 
married and  of  previously  chaste  character,  these  elements  of 
the  crime  should  be  distinctly  alleged.^  The.  indictment  need 
not  specify  whether  the  accused  was  single  or  married;*  nor 
need  it  charge  that  the  seduction  was  of  a  woman,  that  fact 
being  presumed  from  the  use  of  the  name  indicating  a  person.' 
The  exact  time  of  the  seduction  is  not  material.*  From  the 
preceding  discussion  it  is  evident  that  no  form  of  indictment 
which  could  be  relied  on  in  all  the  states  can  very  well  be 
given,  the  form  depending  so  entirely  upon  the  language  of 
the  statute.  It  will  certainly  be  sufficient  in  any  case  to  charge 
the  facts  which  onder  the  statute  constitute  the  offense,  but  it 
is  essential  that  the  indictment  directly  charge  the  seduction 
of  the  person  with  whom  the  crime  was  committed.* 

§  1115.  Ineladed  offenses. — ^Where  fornication  is  a  crime  it 
is  necessarily  included  in  the  charge  of  seduction,  and  there 
may  therefore  be  a  conviction  for  fornication  although  the  se- 
duction is  not  shown.^  So  there  may  be  a  conviction  for  adul- 
tery, or  adultery  and  fornication,  under  the  charge  of  seduc- 
tion." But  the  crime  of  rape  is  not  included ;  and  if  the  evidence 
shows  that  the  connection  was  had  by  force  and  against  the  will, 
there  should  be  no  conviction  either  for  seduction  or  for  rape," 

1  a  V.  Abriscb,  41  Minn.  4t  *  Luckie  v.  a,  83  Tex.  Ap.  66a  And 

sa  T.  Primm,  98  Mo.  86a  see  8upra,  §  Ilia 

^Norton  ▼.  a,  73  Misa  12a    It  is  ^8.  t.  Hemm,  82  la.  609. 

sufficient  that  the  fact  appears  gen-  ^a  ▼.  McClintio,  78  la.  66a 

erallj  from  the  allegations  of  the  in-  *  a  t.  Marshall*  121  Ma  47a 

dictment:  Ferguson  v.  a,  71  Mis&  i<»  Dinkey  ▼.  d,  17  Pa.  St  126;  Hop- 

80a  per  ▼.  a,  54  Ga.  889. 

^Fergnson  v.  a,  71  Misa  805;  P.  ▼.  "  Wood  v.  a,  48  Ga.  19a 

Brewer,  27  Mich.  134  wp.  y.  De  Fore,  64  Mich.  698;  a  v. 

» West  ▼.  a,  1  Wis.  209;  a  v.  Gates,  Lewis,  48  la.  578;  a  v.  Hortoo,  100 

27  Minn.  52;  a  v.  Wenz,  41  Minn.  N.  C.  44a 
196;  a  T.  Framness,  43  Minn.  490; 
Mesa  T.  a,  17  Tex.  Ap,  895. 
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and  the  court  should  instruct  the  jury  that  if  there  was  no  con- 
sent the  crime  of  seduction  cannot  be  found.^  Indeed,  it  has 
been  said  that  the  crime  of  seduction  cannot  be  committed  with 
a  female  under  the  age  of  consent^  as  in  that  case  the  offense 
would  be  rape.* 

§  1116.  Marriage  a  bar. — It  is  sometimes  provided  by  stat- 
ute that  the  marriage  of  the  parties,  even  after  commencement 
of  the  prosecution,  shall  constitute  a  bar  to  further  proceedings, 
and  such  marriage  is  encouraged  by  the  law,*  arid  will  consti- 
tute a  defense  though  entered  into  by  defendant  merely  for 
the  sake  of  escaping  punishment.^  A  marriage  thus  contracted 
cannot  be  deemed  invalid  because  entered  into  under  duress.* 
Under  such  a  statute  an  offer  of  defendant  to  marry  the  prose- 
cutrix is  not  a  bar  to  the  prosecution  and  is  immaterial.*  But 
the  fact  of  such  an  offer  may  be  shown  as  bearing  upon  the 
question  as  to  whether  the  woman  was  really  seduced,  or  may 
be  considered  by  the  court  in  fixing  the  punishment.^  In  Texas, 
however,  an  offer  on  the  part  of  defendant  in  good  faith  to 
marry  the  prosecutrix  will  defeat  the  prosecution,  and  all  that 
is  required  is  a  submission  to  the  marriage  rite;  it  is  not  nec- 
essary that  the  court  believe  that  defendant  intends  in  good 
faith  to  live  with  the  female  as  his  wife.* 

§  1117.  Evidence  in  general. — The  testimony  of  the  pros- 
ecutrix as  to  the  arts,  false  promises,  etc.,  must  be  clear  and 
definite.  There  should  not  be  any  strained  construction  put 
upon  her  language  in  order  to  sustain  a  conviction.  It  is  to  be 
expected  that  she  should,  as  far  as  possible,  shield  herself  and 
cast  the  blame  on  the  defendant.*    If  her  age  is  material  she 

IP.  ▼.  De  Fore,  64  Mioh.  603;  Cro-  *&  v.  Brandenburg,  118  Ma  181; 

ghan  y.  S,,  22  Wis.  444    It  is  im-  8.  t.  Mackey,  82  la.  89a 

proper  for  counsel,  without  any  evi-  ^  S.  ▼.  Thompson,  79  la.  70a    EtI- 

dence  that  the  connection  was  by  dence  that  the  prosecutrix  offered 

force,  to  comment  upon  the  extreme  to  settle  the  case  for  a  sum  of  money 

improbability  of  conception  taking  is  not  admissible:  3.  v.  Deitrick,  51 

place  if  the  intercourse  was  by  force :  la.  467.    No  other  compromise  than 

S.  v.  Lingle,  128  Ma  528.  that  of  marriage  between  the  par- 

^S.v.  Carter,  8  Wash.  272.    And  ties  will  bar  prosecution:  Barker  v. 

see  supra,  §  442  e^  8eq.  C,  90  Ya.  820. 

s  Armstrong  v.  Lester,  43  la.  159.  o  Wright  ▼.  a,  81  Tex.  Ap.  854, 

4  a  V.  Otis,  185  Ind.  267.  •  a  y.  Hayen,  43  la.  181. 

•liedrano  y.  a,  32  Tex.  Ap.  214 
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may  be  permitted  to  testify  with  reference  thereto.*  It  is  not 
necessary  that  the  state  show  affirmatively  defendant's  age.*" 
It  must,  of  course,  appear  in  some  way  that  the  parties  were 
not  married  to  each  other,  but  that  fact  is,  without  doubt,  suffi- 
ciently shown  by  the  evidence  proving  the  other  elements  of 
the  crime.  However,  the  fact  that  prior  to  the  day  set  for 
the  marriage  between  the  parties,  and  when  no  marriage  was 
contemplated,  defendant  introduced  the  woman  as  his  wife,  and 
registered  her  name  as  such  at  the  hotel  and  occupied  the  same 
room  with  her,  was  held  not  to  show  such  mutual  assump- 
tion of  marital  rights  as  to  constitute  a  valid  marriage  which 
would  be  a  defense  to  the  prosecution.*  Prosecutrix  may  tes- 
tify that  her  consent  was  by  reason  of  defendant's  promise  of 
marriage.*  The  relations  between  the  parties  both  before  and 
after  the  alleged  seduction  may  be  shown.*  Acts  subsequent 
to  the  alleged  seduction  are  to  be  considered  in  determining 
whether  the  criminal  intent  existed  at  the  first  act,*  and  as 
bearing  on  the  previous  character  of  the  prosecutrix.^  To 
prove  a  promise  of  marriage  the  conduct  of  the  parties  both 
before  and  after  the  seduction  is  admissible  as  bearing  on  that 
question.*  The  fact  that  prosecutrix  was,  during  the  time  of 
defendant's  attentions  to  her,  keeping  company  with  another 
man  may  be  shown  as  tending  to  disprove  her  claim  that  de- 
fendant had  promised  to  marry  her.*  In  regard  to  the  fact  of 
the  connection  at  a  particular  time,  the  ordinary  period  of  ges- 
tation may  be  shown  to  furnish  the  basis  for  an  inference  as 
to  the  time  when  a  child  born  on  a  certain  date  was  begotten.** 
In  seduction  cases  it  has  been  held  proper  to  exhibit  to  the  jury 
a  child  claimed  to  have  been  conceived  at  the  time  of  the  con- 

la  v.  Cougot,  121  Ma  468;  a  v.  «a  v.  Maokey,  82  la.  89a 

McClain,  49  Kan.  730.  ^  Ferguson  v.  a,  71  Miss.  805. 

^Kenyon  v.  P.,  26  N.  Y.  20a  «  a  v.  Curran,  51  la.  112;  a  v.  BeU. 

»  P.  V.  Lehman,  104  CaL  631.  79  la.  117;  McTyier  v.  a,  91  Ga.  254. 

*8.  v.  Brinkhaus,  84  Minn.  285;  But  a  witness  wiU  not  be  aHowed to 

Ferguson  v.  a,  71  Miss.  805.    Contra,  testify  that  defendant  acted  towards 

Wilson  V.  S.,  78  Ala.  527.  prosecutrix  as  a  suitor/ such  a  state- 

>P.  y.  Hubbard,  92  Mich.  822;  Fer-  ment  being  of  a  conclusion  only: 

guson  V.  S.,  71  Misa  805.    Previous  Carney  v.  a,  79  Ala.  14. 

conviction  of  defendant  on  a  charge  ^a  v.  Baldoser,  88  la.  55L 

of  bastardy  brought  by  the   same  ^^  S,  ▼.  Richards,  72  la.  17. 
complainant  cannot  be  shown:  a  v. 
Wenz,  41  Minn.  196. 
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naotion  in  qaestJon,  as  tending  by  resemblance  to  the  defendant 
to  identify  him  as  the  party  with  whom  the  connection  was 
had.^  In  one  case,  however,  such  exhibition  was  held  to  hare 
been  erroneous  and  to  require  a  reversal.' 

§  1118.  Evidence  of  chastity. —  The  weight  of  authority  is 
to  the  effect  that  the  chastity  of  the  prosecutrix  will  be  pre- 
sumed and  that  no  direct  evidence  thereof  need  be  introduced, 
but  that  it  is  for  defendant  to  show  the  want  of  chastity  as  a 
defense;'  and  this  fact  the  defendant  must  establish  by  a  pre- 
ponderance of  evidence.*  According  to  this  view  the  defend- 
BXLt  has  the  burden  of  proof  to  show  unchastity.*  But  accord- 
ing to  other  cases  the  presumption  of  chastity  continues  only 
until  there  is  evidence  of  want  of  chastity.*  The  claim  that 
this  presumption  of  chastity  is  in  conflict  with  the  presumption 
of  defendant's  innocence  is  disallowed  by  the  courts  taking  this 
view,  it  being  said  that  his  presumption  of  innocence  of  the 
fact  is  not  inconsistent  with  the  presumption  of  the  rectitude 
of  the  woman's  character,^  and  that  it  is  not  necessary  to  charge 
that  if  there  is  a  reasonable  doubt  of  defendant's  guilt  on  all 
the  evidence,  including  that  as  to  want  of  chastity,  the  jury 
should  acquit,  but  that  they  may  properly  be  told  that  if  want 
of  chastity  has  not  been  shown  by  preponderance  of  evidence 
the  jury  should  find  that  she  was  chaste.*  But  the  correctness 
of  this  reasoning  is  denied  by  other  courts,  which  hold  that 
the  chastity  of  the  prosecutrix  is  an  essential  element  of  the 
crime,  and  therefore  the  burden  of  proving  chastity  is  upon  the 
state,*  and  that  if  such  proof  is  made  by  the  prosecutrix  her  tes- 

i&  V.  Horton,  100  N.  C.  443.    This  ^s.  v.  Carter,  8  Wash.  272.    And 

was   held  admissible  in  case  of  a  see  Robnett  v.  P.,  16  111.  Ap.  299. 

child  two  years  old:  S.  v.  Smith,  54  > Ferguson  v.  S.,  71  Miss.  805;  Mo- 

la.  104;  but  not  in  case  of  a  child  Tjier  v.  S.,  91  Ga.  254;  Barker  v.  C, 

three  months  old,  it  being  held  that  90  Ya.  820;  S.  v.  Thornton,  108  Ma 

any  resemblance  in  so  young  a  child  640;  Polk  v.  S.,  40  Ark.  482. 

would  be  too  indefinite  and  uncer-  ^  Andre  v.  S.,5  la.  889;  S.  v.  Wells, 

tain  to  be  reliable  evidence:  S.  v.  48  la.  671;  S.  v.  Higdon,  82  la.  262; 

Danforth,  48  la.  43  (explaining  a  v.  S.  v.  Brown,  86  la.  121. 

Hummel,  89  la.  478).    It  is  not  error  «  a  v.  Hemm,  82  la.  609;  a  v.  Bell, 

to  allow  prosecutrix  to  testify  that  79  la.  117;  S.  v.  McClintic,  73  la.  663. 

at  a  certain  date  after  the  alleged  ^P.  v.  Squires,  49  Mich.  487;  Munk- 

seduction  she  gave  birth  to  a  child;  ers  v.  a,  87  Ala.  94. 

Cunningham  v.  a,  73  Ala.  51 ;  and  ?  Andre  v.  S.,  5  la.  389. 

that  the  child  with  her  is  such  child:  ^  a  v.  Hemm,  82  la.  609.                  ' 

a  V.  Clemens,  78  la.  12a  »  Oliver  v.  C,  101  Pa.  St  215;  G  v. 
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timony  must  be  corroborated.^  The  defendant  can  show  un- 
chastity  only  by  particular  acts  *  and  not  by  proof  of  general 
reputation.*  But  in  rebuttal  of  evidence  of  specific  acts  of  un- 
chastity  the  prosecution  may  show  the  general  reputation  for 
chastity.*  To  show  unchastity,  evidence  of  any  former  act  of 
illicit  intercourse  on  the  part  of  prosecutrix  is  admissible;*  also 
evidence  that  before  the  seduction  she  was  often  out  late  at 
night.*  While  evidence  of  improper  language  and  conduct  is 
admissible  to  indicate  want  of  chastity,^  yet  it  must  be  nearly 
enough  connected  with  the  time  of  the  offense  to  indicate  un- 
chastity at  that  time.*  The  question  of  chastity  being  directly 
in  issue,  the  prosecutrix  may,  on  cross-examination,  be  asked  as 
to  matters  which  would  tend  to  show  want  of  chastity  previous 
to  the  seduction.*  The  evidence  as  to  chastity  must  be  strictly 
confined  to  the  time  immediately  prior  to  the  alleged  seduction,** 
and  evidence  of  improper  conduct  after  the  time  of  the  seduc- 
tion should  be  excluded." 

§  1119,  SafDciency  of  evidence ;  corroboration. — What  has 
already  been  said  in  regard  to  the  sufficiency  of  evidence  in 
a  prosecution  for  rape,  and  as  to  the  necessity  of  corrobora- 
tion of  the  prosecutrix  in  such  case,^^  is  applicable  also  in  a 
prosecution  for  seduction,"  and  by  statute  such  corroboration 
is  required  in  most  of  the  states.  The  corroboration  should 
extend  to  the  inducement  held  out,  such  as  promise  of  mar- 

Whittaker,  181  Mass.  224;  Zabriskie  ing,  being  a  minor,  kept  a  house  of 
T.  a,  43  N.  J.  640;  a  v.  Wenz,  41  ill-fame:  Kenyon  v.  P.,  26  N.  Y.  203. 
Minn.  196;  S,  v.  McCaskey,  104  Ma  *P.  v.  Samonset,  97  Cal.  448;  a  v. 
644;  P.  V.  Knisick,  93  CaL  74.  And  Clark.  9  Oreg.  466;  a  v.  Bran  den- 
on  a  similar  question,  see  supra,  burg,  118  Ma  181;  S.  v.  Prizer,  49  la. 
§  1057.  531;  a  V.  Shean,  32  la.  88;  a  v.  Leni- 

1  a  V.  Lockerby,  50  Minn.  863.    As  han,  88  la.  670. 

to  whether  corroboration  of  the  tes-  >  P.  v.  Clark,  33  Mich.  112. 

timony  of  prosecutrix  is  necessary,  ^a  v.  demons,  78  la.  123. 

see  next  section.  t  Supra,  §  1113. 

«  Polk  V.  a,  30  Ark.  482;  a  v.  Bow-  «  a  v.  Hemm,  82  la.  609. 

man,  45  la.  418;  supra,  §  1113.  ^a  ▼.  Sutherland,  30  la.  570. 

•Kenyon  v.  P.,  26  N.  Y.  203;  a  v.  w S.  v.  Gnagy,  84  la.  177;  a  v.  Deit- 

Prizer.  49  la.  531 ;  a  v.  Shean,  32  la.  rick,  51  la.  467. 

88;  McTyier  v.  a,  91  Ga.  254;  Lewis  "  Mann  v.  a,  84  Ga.  1;  a  v.  Wells, 

▼.  a,  89  Ga.  896.    It  is  not  compe-  48  la.  671. 

tent  to  prove  that  the  mother  of  ^^  Supra,  %  458. 

prosecutrix  with  whom  she  was  11  v-  ^3  Cooper  ▼.  a,  90  Ala.  641. 
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riage,  as  well  as  to  the  fact  of  sexual  intercourse.^  Under  the 
New  York  statute  it  is  held  that  there  need  not  be  corrobora- 
tion as  to  the  previous  chaste  character  of  the  female,'  and 
corroboration  to  this  extent  is  suflBcient  under  the  Iowa  stat- 
ute, which  requires  that  the  testimony  of  the  injured  party 
must  be  corroborated  by  other  evidence  tending  to  connect 
defendant  with  the  commission  of  the  offense.*  Under  such 
statutes  corroborative  evidence  of  the  fact  of  courtship  and 
the  circumstances  attending  the  seduction,  such  as  that  the 
parties  kept  company  and  acted  as  lovers  usually  do,  is  suffi- 
cient.^ But  mere  proof  of  acquaintance  and  opportunity  are 
not  sufficient;  the  corroboration  must  be  such  as  to  connect 
defendant  with  the  commission  of  the  offense.'  The  court  is 
to  determine  whether  the  evidence  is  corroborative,  and  the 
jury  is  to  pass  upon  the  credibility  of  it.'  In  general,  it  is  said 
that  the  corroboration  need  not  be  direct  and  positive,  or  such 
as  is  sufficient  to  convict  independently  of  the  evidence  of  the 
prosecutrix,  but  all  that  is  required  is  that  such  circumstances 
be  shown  as  tend  to  support  the  testimony  of  prosecutrix  and 
satisfy  the  jury  that  she  is  worthy  of  credit^  In  some  states 
the  requirements  as  to  corroboration  are  more  strict,  and  it  is 
necessary  that  the  prosecutrix  be  supported  as  to  all  the  ele- 
ments of  the  crime,  including  the  element  of  previous  chastity.' 
Some  statutes  require  the  corroboration  which  is  necessary  in 
perjury.*    Evidently  no  fact  which  is  proved  only  by  the  tes- 

IS.  V.Ferguson,  107  N.C. 841;  Fer-  connection  with  other  facts  show- 

guson  V.  S^,  71  Miss.  805.  ing  intimacy  were  held  to  be  prop- 

^Kenyon  t.  P.,  26  N.  Y.  203;  Arm-  erly  admitted  as  corroborative  evi- 

strong  V.  P.,  70  N.  Y.  88;  P.  v.  Plath,  dence:  S.  v.  Bell,  79  la.  117. 

lOON.  Y.  690.  »a  V.  Painter,  60  la.  817;  8.  v. 

3a  V.  Wells,  48  la.  671.  Smith,  64  la.  748;  8.  v.  Araah,  56  la. 

<a  V.  Wella  48  la.  671;  a  v.  Cur-  258. 

ran,  51  la.  112;  a  v.  Richards,  72  la.  ^a  v.  Bell,  49  la.  440.    Corrobora- 

17;  S.  V.  McOlintic,  73  la.  663;  a  v.  tion  in  particular  cases  held  suffi- 

Gnagy.  84  la.  177;  a  v.  Smith.  84  la.  cient:  a  v.  Shean,  82  la.  88;  S.  v. 

622;  a  V.  Baldoser,  88  la.  55;  Steven-  Fitzgerald,  68  la.  268;  a  v.  Standley, 

son  V.  Belknap,  6  la.  97;  Cunning-  76  la.  215. 

ham  V.  a,  73  Ala.  61 ;  Wilson  v.  a,  73  '  Wright  v.  a,  81  Tex.  Ap.  864 

Ala.  627;  Munkers  v.  a,  87  Ala.  94;  ^Zabriskie  v.  a,  43  N.  J.  640. 

a  V.  Wheeler,  108  Ma  658;  Wright  'a  v.  Reeves,  97  Ma  668;  a  ▼. 

y.  a,  31  Tex.  Ap.  854.    Letters  writ-  Wheeler,  108  Ma  658;  La  Roeae  v. 

ten  by  defendant  to  prosecutrix  in  a,  132  Ind.  219. 
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timony  of  the  prosecutrix  can  serve  as  corroboration  of  her 
evidence.^  Thus,  the  fact  that  prosecuting  witness  made  prep- 
arations for  marriage  with  defendant  as  testified  to  by  her  does 
not  furnish  the  necessary  corroboration.* 

IS.  ▼.  Enke,  86  la.  85;  S.  v.  Kings-  than  prosecutrix  admissible  where 
ley,  89  I&  489;  S^  y.  McCaskey,  104  the  purpose  of  the  preparation  is 
Ma  644  known  only  by  hearsay:  Cooper  ▼• 

<&  T.  Lenihan,  88  la.  670.    Nor  is    &,  90  Ala.  641 
that  fact  as  testified  to  by  another 
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CHAPTER  50. 

INCESH 

§  1120.  What  constitotes. — Incest  is  defined  aa  the  carnal 
copulation  of  a  man  and  woman  related  to  each  other  in  any 
of  the  degrees  within  which  marriage  is  prohibited  by  law.^ 
At  common  law  this  offense,  like  that  of  adultery,  was  punish- 
able only  in  the  ecclesiastical  courts.*  The  degrees  of  relation- 
ship which  render  persons  incompetent  to  marry  are  determined 
by  statute,  and,  inasmuch  as  these  statutory  provisions  are  not 
uniform,  it  has  been  held  necessary  in  charging  the  offense  to 
specify  that  the  parties  were  not  married  to  each  other,  inas- 
much as  the  marriage  of  persons  within  the  degree  of  relation- 
ship specified  by  the  state  statute  might  be  valid  if  elsewhere 
contracted.*  The  relationships  specified  by  statute  include  those 
by  illegitimate  as  well  as  legitimate  kinship;^  also  relations 
of  the  half  blood  as  well  as  of  the  whole  blood.*  By  statute, 
relationship  by  afBnity  as  well  as  by  consanguinity  is  usually 
included,  so  that  connection  with  a  sister-in-law  is  criminal.* 
But  it  seems  that  where  the  relationship  is  by  marriage,  it  must 
appear  that  the  marriage  still  exists;  thus,  where  the  crime  is 
charged  as  committed  with  a  step-daughter,  it  must  appear 
that  the  mother  is  still  alive  and  the  wife  of  the  defendant.^ 

1 S.  ▼.  Herges,  55  Minn.  464.  ant»  it  was  held  that  proof  of  the 

^S.  v.  Keesler,  78  N.  C.  469;  4  BL  marriage  of  the  parents  was  neoes- 

Ck>m.  604.    A  prosecution  under  spe-  sary  to  support  the  indictment:  S. 

cial  statutory  provision  concerning  v.  Roswell,  6  Conn.  446. 
incestuous  marriage  was  held  to  he       ^  P.  v.  Jenness,  5  Mich.  805;  Shelly 

a  criminal  proceeding:  Atty.  Gen.  t.  y.  S.,  05  Tenn.  152;  S.  v.  Reedy,  44 

Broaddus,  6  Munf.  116.  Kan.  190;  Simon  ▼.  8.,  81  Tez.  Ap, 

*  In  this  caRe  the  parties  were  first  186;  T.  v.  Corbett,  8  Mont  50. 
cousins:  &  ▼.  Fritts,  48  Ark.  66.  «  Stewart  v.  a,  89  Ohio  St  152. 

*P.  V.  Lake,  110  N.  Y.  61;  P.  v.       '  Noble  v.  S.,  22  Ohio  St  541 ;  John- 

Jenncss,  5  Mich.  805;  S.  v.  Schaun-  son  v.  a,  20  Tex.  Ap.  609;  McGrew 

hurst,  84  la.  547;  Baker  v.  a,  80  Ala.  v.  a,  18  Tex.  Ap.  840.    An  early  Vir- 

521.   Where  the  indictment  charged  ginia  statute  made  marriage  with 

the  offense  as   committed  with  a  a  brother's  widow  a  crime:  C  v. 

«•  legitimate"  daughter   of  defend-  Perryman,  2  Leigh,  717. 
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Kelationship  by  affinity  exists  only  between  one  spouse  and 
the  blood  relations  of  the  other,  and  does  not  include  relations 
of  the  other  spouse  by  affinity  only ;  thus,  a  husband  is  not 
related  by  affinity  to  his  wife's  brother's  wife.^ 

§  1121.  Motuality. —  There  is  a  well-marked  conflict  in  the 
cases  as  to  whether  the  offense  involves  mutual  criminality  of 
the  parties  to  the  intercourse,  or  whether  there  may  be  crim- 
inality in  one  party  to  the  relation,  although  by  reason  of  want 
of  knowledge  of  the  relationship  or  lack  of  consent  to  the  act, 
as,  for  instance,  where  it  is  by  force,  the  other  party  is  not 
guilty  of  incest.  In  many  cases  it  has  been  held  that  the  crime 
is  committed  by  the  male,  although  as  to  the  female  the  con- 
nection is  by  force  and  against  the  will,  and  therefore  consti- 
tutes rape ; '  or  where,  by  reason  of  want  of  knowledge  of  the 
relationship,  there  is  no  criminality  in  the  female.*  A  similar 
question  has  been  discussed  in  the  chapter  on  adultery.^  By 
perhaps  the  weight  of  authority  it  is  held,  however,  that  the 
crime  involves  mutual  consent  to  the  illicit  relation.*  Under 
this  doctrine  there  cannot,  of  course,  be  any  conviction  of  one 
party  without  the  guilt  of  the  other  is  proved;  •  but  it  does  not 
follow  that  the  parties  must  be  jointly  indicted ;  one  may  be 
indicted  alone  and  convicted,^  and  counts  for  incest  and  rape 
may  be  joined.*  The  question  whether  consent  of  both  parties 
is  necessarv  arises  also  in  determining  whether  corroboration 

1  Chinn  t.  S.,  47  Ohio  St  575.  So,  where  the  offense  was  described 

^  S^  V.  Chambers,  87  la.  1 ;   P.  v.  by  statute  as  consisting  in  a  conneo- 

Gleason,  99  CaL  359;  C.  v.  Bakeman,  tion  between  brother  and  sister  over 

181  Mass.  577;  P.  v.  Barnes,  2  Idaho,  sixteen  years  of  age,  it  was  held 

148;  Mercer  v.  S.,  17  Tex.  Ap.  452.  that  each  must  be  over  that  age: 

»  S.  V.  Ellis,  74  Ma  381  U.  a  v.  Hiler,  Morris,  830.    But  there 

*  Supra,  §§  1092, 1095.  may  be,  even  in  incest^  some  amount 

^Baumer  v.  S.,  49  Ind.  544;  S.  v.  offeree  or  power  exerted  resulting 

Wentler,  76  Wis.  89;  P.  v.  Jenne8S,5  from  the  age,  relationship  and  cir- 

Mich.  805;  Delany  v.  P.,  10  Mich.  241;  cumstances  of  the  parties,  not  suffi- 

P.  Y.  Skutt,  06  Mioh.  449;  Yeoman  v.  cient,  however,  to  constitute  rape: 

a,  21  Neb.  171;   P.  v.  Harriden,  1  Raiford  v.  a,  68  Ga.  672. 

Park.  Cr.  844;  Noble  v.  a,  22  Ohio  «P.  v.  Jenness,  5  Mich.  805;    De 

St  541;  a  ▼.  Jarvis,  20  Oreg.  437;  a  Groat  v.  P.,  39  Mich.  124;  Baumer  v. 

V.  Thomas,  53  la.  214;  P.  v.  Patter-  a,  49  Ind.  544. 

son,  102  CaL  239.    Thus,  if  the  female  ^  p.  y.  Patterson,  102  CaL  239;  Yeo- 

is  under  the   age   of  consent,  the  man  t.  a,  21  Neb.  171;  Powers  y.  a, 

offense  may  be  rape,  but  cannot  be  44  Ga.  209. 

incest:  De  Groat  v.  P.,  39  Mich.  124.  ^Porath  v.  a,  90  Wi&  527. 
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of  the  testimony  of  the  other  party  to  the  connection  is  re- 
quired ;  for  if  the  connection  must  be  voluntary,  then  the  other 
party  is  an  accomplice,  whose  evidence  must  be  corroborated^ 
Even  though  the  crime  may  be  committed  without  the  consent 
of  the  other  party,  yet,  if  it  appears  that  such  party  did  con- 
sent, she  is  an  accomplice,  and  her  evidence  requires  corrobo- 
ration.* 

§  1122.  The  act. —  To  prove  incest  committed  by  sexual  in- 
tercourse the  same  proof  of  penetration  is  necessary  as  in  case 
of  rape,  and  also  of  emission  if  that  is  necessary  to  the  commis- 
sion of  rape.*  But  by  some  statutes  a  marriage  within  the 
prohibited  degrees  constitutes  the  offense  without  regard  to 
carnal  knowledge.*    The  attempt  is  sometimes  made  criminal.* 

§  1123.  Indictment. —  As  one  act  of  intercourse  is  sufficient 
to  constitute  the  offense  it  is  not  proper  to  charge  the  crime  as 
a  continuous  one.*  Knowledge  of  the  relationship  must  be  al- 
leged.^ The  relationship  may  be  charged  by  describing  the 
connection  as  had  with  a  daughter,  without  otherwise  specify- 
ing the  particulars  of  such  relationship.'  If  the  offense  charged 
is  that  of  incestuous  marriage,  it  is  sufficient  to  charge  that  the 
defendant  did  incestuously  intermarry  with  another,  without 
an  allegation  that  the  other  party  did  intermarry  with  him** 
Under  a  statute  maJdng  incest  to  consist  in  adultery  or  forni- 
cation with  another  person  related  within  the  prohibited  do- 

1 S^  V.  Jarvis,  18  Oreg.  360.    Contra,  habitation  is  suificient:  Simon  v.  S., 

holding  that  no  corroboration  is  re-  81  Tex.  Ap.  186. 
quired  even  though  the  other  party       ^  P.  v.  Gleason,  99  CaL  859.    But 

consented:   Whittaker  t.  C,  95  Ky.  an  attempt  to  contract  an  incestu- 

633.    Without  deciding  that  corrobo-  ous  marriage   involves  more  than 

ration  was  necessary,  it  was  held  the  mere  preparation  for  such  marriage: 

province  of  the  jury  to  say  what  P.  v.  Murray,  14  Cal.  159. 
weight  should  be  given  to  the  testi-       *  Barn  house  v.  S.,  31  Ohio  St.  89. 
mony  introduced  as  corroborating:        ^  Williams  v.  S.,  2  Ind.  439.  Contra^ 

S.  V.  Moore,  81  la.  578.  S.  v.  BuUinger,  54  Ma  142. 

2  Shelly  V.  a»  95  Tenn.  153;  Mercer       «  Hicks  v.  P.,  10  Mich.  895;  Bergen 

V.  S.,  17  Tex.  Ap.  452:  Blanchette  v.  v.  P.,  17  IlL  426;  Hlntz  v.  a,  58  Wis. 

a,  29  Tex.  Ap.  46;  Tipton  v.  a,  30  49a 

Tex.  Ap.  530:  Schoenfeldt  v.  a,  80        ^Hutchins  v.  C,  2  Va.  Cas.  881. 

Tex.  Ap.  695.  The  fact  of  marriage  between  per- 

s  Noble  V.  a,  22  Ohio  St.  541.  As  sons  of  a  prohibited  degree  of  rela- 
te rape,  see  g  450.  tionship  constitutes  the  offense,  and 

^  a  V.  Schaunhurst,  84  la.  547;  a  v.  it  is  not  necessary  to  use  the  exact 

Lawrence,  19  Neb.  807.    Under  such  word  in  the  indictment:  a  v.  Her- 

a  definition  proof  of  marriage  or  co-  ges,  55  Minn.  464^ 
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grees,  it  was  held  necessary  to  allege  the  facts  showing  whether 
the  offense  was  committed  by  adultery  or  by  fornication;^  but, 
on  the  other  hand,  it  was  held,  under  a  similar  statute,  that  a 
conviction  would  not  be  set  aside  on  the  ground  that  it  ap- 
peared that  accused  was  a  married  man,  though  the  charge 
was  of  incest  committed  by  fornication.* 

§  1124.  Evidence. —  To  prove  the  illicit  connection  previous 
acts  of  sexual  intercourse  between  the  parties  may  be  shown;' 
but  previous  guilty  relations  of  the  female  with  other  men  is 
no  defense.*  Where  the  offense  is  charged  as  consisting  in  a 
marriage  within  prohibited  degrees  of  relationship,  the  regis- 
try of  marriages  is  sufficient  evidence  of  the  fact.*  The  rela- 
tionship of  the  parties  may  be  established  by  admissions  and 
declarations  of  the  defendant.*  Eelation  may  also  be  proved 
by  reputation.^  Incest  conmiitted  by  a  married  man  has  been 
held  an  offense  committed  against  the  wife  in  such  sense  that 
her  evidence  is  admissible  as  against  him.* 

1  Martin  ▼.  &.,  58  Ark.  a  ^  a  ▼.  Schaunhurst,  84  la.  547. 

«  P.  V.  Cease,  80  Mich.  57(L  •  Bergen  v.  P.,  17  IlL  426;  Morgan 

»P.  v.  Skutt,  95  Mich.  449;  P.  ▼.  v.  &.,  11  Ala.  289;  P.  v.  Harriden,  1 

Cease,  80  Mioh.  576;  P.  y.  Patterson,  Park.  Cr.  844    The  fact  of  an  in- 

102 CaL  289;  ay.  Bell,  166 Pa. St  405;  cestuous  marriage  may  be  estab- 

Lefforge  y.  S.,  129  Ind.  551;  Burnett  lished  in  the  same  way:  S.  y.  Schaun- 

y.  &,  32  Tex.  Ap.  86.  hurst,  84  la.  547. 

<  a  y.  W^inningham,  124  Ma  42a  '  EweU  y.  a,  6  Yerg.  86a 

Eyidence  for  the  prosecution  that^  *  a  y.  Chambers,  87  la.  1.    Contra, 

by  consent  of  the  father,  his  daugh-  Compton  y.  a,  13  Tez.  Ap.  271.    For 

ter  had  been  liying  in  a  house  of  ill-  analogous  cases  under  bigamy  and 

fame  was  held  improperly  admitted  adultery,  see  niprct,  §§  1085, 1099. 
as  tending  to  the  prejudice  of  de- 
fendant: P.  y.  Benoit,  97  CaL  249. 
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CHAPTER  51. 

FORNICATION  AND  BASTARDY. 

§1125.  Fornication;  when  punishable. — Illicit  carnal  in- 
tercourse is  in  general  not  punishable  criminally  except  as  some 
circumstance  of  aggravation  taken  account  of  by  the  law  ac- 
companies it  and  makes  of  it  some  one  of  the  recognized  sexual 
crimes.^  If  fornication  is  punishable  at  all  it  is  an  included 
offense  in  adultery,  seduction  and  like  crimes.' 

§  1136.  Bastardy. —  By  early  English  statutes  the  begetting 
of  a  bastard  child  was  made  criminal  in  the  father,  and  a  spe- 
cific punishment  for  having  such  a  child  was  visited  upon  the 
mother.*  Probably  at  common  law  it  is  a  misdemeanor  to 
beget  a  bastard  child/  and  the  crime  is  complete  when  the 
child  is  begotten.'  In  some  states  bastardy  is,  together  with 
fornication,  punishable  criminally,  and  in  such  states  the  birth 
of  the  child  is  immaterial,  being  merely  evidence  of  the  bas- 
tardy.' In  perhaps  all  the  states  are  statutory  provisions  by 
which  the  father  may  be  compelled  to  furnish  support  for 
the  child  or  pay  the  expenses  incident  to  its  birth,^  the  object 
of  the  proceedings  with  reference  to  such  support  being  to 
indemnify  the  town  or  county  for  the  possible  charge  of 
the  child  as  well  as  to  afford  it  support.'  The  statutes  fre- 
quently provide  for  a  proceeding  dual  in  its  nature;  civil  so 
far  as  it  relates  to  holding  the  father  liable  for  the  support 
of  the  child,  and  criminal  in  that  a  fine  may  be  imposed.^ 
But  with  reference  to  the  proceeding  to  compel  the  payment 

IC.  y.  Isaacs,  5  Rand.  634;  a  v.  ^s.  y.  Such,  53  N.  J.  851;  Hauskins 

Jones,  2  Grat.  555;  Pollard  y.  Lyon,  y.  P.,  83  IlL  193;  Robinson  y.  a,  128 

91  U.  S.  225;  a  y.  Foster,  31  Tex.  578;  Ind.  397;  Cross  y.  P.,  10  Mich.  24 

a  y.  Smith,  32  Tex.  167;  supra,  §  1109.  «  Castles  y.  Welch,  63  N.  H.  869. 

>  Gorman  y.  C,  124  Pa.  St  536.  •  Bond  y.  S.,  34  Fla.  45;  a  y.  Cagle, 

>4  BL  Com.  65.  114  N.  C.  835.    The  commencement 

.  ^a  y.  Phelps,  9  Md.  21;  Coleman  of  the  proceedings  is  frequently  as  in 

y.  Frum„  4  IlL  377.  criminal  cases:  Castles  y.  Welch,  63 

»a  y.  Wynne,  116  N.  C.  981;  Sheay  N.  H.  869;  a  y.  Green.  71  N.  a  172; 

y.  a,  74  Md.  62.  a  y.  Ritchie,  107  N.  C.  857. 

•Gorman  y.  G,  124  P&  St  536. 
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of  support  the  case  is  usually  considered  as  a  civil  one.^  Thus, 
it  is  not  necessary  to  conclude  the  complaint  '^  against  the  stat- 
ute in  such  case  made  and  provided." '  In  general  the  proced* 
nreis  that  in  a  civil  case;*  therefore  the  rules  of  evidence 
applicable  are  those  of  civil  cases,^  and  it  is  not  necessary  to 
make  out  defendant's  guilt  beyond  reasonable  doubt,  a  pre* 
ponderance  of  evidence  being  sufficient;*  but  on  the  other 
hand,  imprisonment  to  compel  the  payment  of  the  fine  or  al- 
lowance is  not  unconstitutional  as  imprisonment  for  debt.*  So 
it  has  been  held  that  in  such  a  case  the  state  is  allowed  per- 
emptory challenges  as  in  criminal  cases,^  the  writ  of  error  is  to 
be  as  in  criminal  cases,*  and  the  verdict  is  conclusive  as  to  both 
elements  of  the  wrong.* 

§1127.  Jarisdiction  and  venae.. —  As  the  offense  of  bas- 
tardy is  complete  when  the  child  is  begotten,  it  is  immaterial 
that  the  birth  was  out  of  the  state ;  '*  but  by  some  statutes  the 
proceedings  must  be  where  the  child  was  born." 

§1128.  Complaint. — Where  the  proceeding  is  for  mainte- 
nance of  the  child  and  not  otherwise,  it  is  necessary  to  allege 
the  sex  of  the  child  by  way  of  description." 

§1129.  Evidence. —  The  prosecution  must  show  that  the 
parties  are  not  married  to  each  other;  and  indeed,  to  prove 
fornication  as  distinct  from  adultery,  must  show  that  neither 
is  a  married  person."  But  the  offense  of  bastardy  is  not  incon- 
sistent with  that  of  adultery."  It  may  be  inferred  that  the 
woman  was  unmarried  if  it  appears  that  the  defendant  waa 

la  V.  Edwards,  110   N.  C.  511;  Wynne.  116  N.  C.  081;  a  v.  Palin,63 

Jerdee  v.  a,  86  Wi&  170.  N.  C.  471;  a  v.  Brewer,  88  a  C.  268. 

«C.  V.  Moore,  8  Pick.  194;  Wilbur  7C.  v.  Addis,  1  Browne,  285. 

V.  Crane,  18  Pick.  284;  a  t.  Peeples,  *C.  v.  ImmeU,  6  Binn.  40a 

108  N.  C.  76a  •  C.  V.  Gurley,  45  Pa.  St  892, 

>  Mann  v.  P..  85  III  467;  P.  v.  Starr,  w  Sheay  v.  a,  74  Md.  5a 
50  IlL  52;  McCoy  v.  P.,  71  IlL  111;  "a  v.  Woodson,  99  Ala.  201.  In 
a  ▼.  McGlothlen,  56  la.  544;  S.  v.  Pennsylvania  it  is  optional  to  pro- 
Johnson,  80  la.  1;  Powell  v.  a,  06  ceed  in  the  county  of  the  birth  or  in 
Ind.  108;  a  y.  Klitzke,  46  Minn.  848;  the  county  of  the  commission  of  the 
a  y.  Mcintosh,  64  N.  C.  607.  act:  Heikes  y.  C,  26  Pa.  St.  51  a 

<  E.  N.  E.  V.  a,  25  Fla.  268.  ^^C.  v.  Pintard,  1  Browne,  50;  Sim- 

^  A  Mann  v.  P.,  85  IlL  467;  Lewis  ▼.  mons  v.  C,  1  Rawle,  142. 

P.,  82  BL  104;  Cox  y.  P.,  100  111.  457;  w  Wells  v.  S..  0  Tex.  Ap.  160. 

Semon  y.  P.,  42  Mich.  141.    Contra,  i^Reg.  v.  CoUingwood,  13  Q.  B.  681; 

Van  Tassel  y.  a,  50  Wis.  851.  Rex  v.  Luffe,  8  East»  lOa 

ea  y.  Giles,  108  N.  C.  891;  a  y. 
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paying  attentions  to  her  with  a  view  of  marriage.^  Prior  acts 
of  illicit  intercourse  may  be  shown  for  the  purpose  of  estab- 
lishing the  relations  existing  between  the  parties.'  For  the 
purpose  of  impeaching  the  testimony  of  prosecutrix  as  to  the 
paternity  of  the  child,  it  may  be  shown  that  she  had  inter- 
course with  another  man  at  a  time  such  as  that,  in  the  course 
of  nature,  the  intercourse  may  have  resulted  in  the  birth  of  the 
child ; '  and  that  fact  may  be  shown  by  the  person  with  whom 
it  is  claimed  such  intercourse  was  had>  But  one  who  is  called 
Co  testify  to  such  illegitimate  intercourse  may  decline  to  an- 
swer on  the  ground  that  his  answer  may  expose  him  to  prose- 
cution.* It  is  not  essential  that  it  should  appear  that  the  period 
of  gestation  was  of  usual  length  if  the  evidence  of  paternity  is 
otherwise  sufficient.'  While  the  presumption  is  that  a  child 
born  in  wedlock  is  legitimate,  such  presumption  is  not  conclu- 
sive and  may  be  rebutted  by  circumstances  showing  that  the 
husband  could  not  have  been  the  father;  and  the  mother  is  a 
competent  witness  to  prove  such  non-access,  as  she  is  not  in 
such  case  testifying  for  or  against  her  husband.^  According 
to  the  weight  of  authority  the  child  may  be  exhibited  to  the  jury, 
and  they  may  consider  its  resemblance  to  the  putative  father 
or  the  contrary,  as  bearing  on  the  question  of  paternity ;  *  but 
some  cases  have  held  the  exhibition  of  the  child  to  the  jury  to 
be  improper.*  The  color  of  the  child  cannot  be  depended  upon 
as  conclusive  to  overthrow  other  evidence  of  paternity.^'  The 
fact  that  the  mother  has  named  the  child  after  the  putative 
father  cannot  be  shown.^ 

1  Durham  v.  'P.,  49  HL  238;  Cook  ▼.  Allen,  197.    In  Iowa  it  was  held  that 

P.,  51  IlL  14a  any  fancied  resemblance  in  the  case 

SRamej  v.  S.,  127  Ind.  248;  Hoi-  of  an  infant  three  months  old  would 

comb  Y.  P.,  79  IlL  409;  S.  v.  Smith,  be  too  unreliable  to  be  considered, 

47  Minn.  475;  Baker  v.  S.,  69  Wis.  and  therefore  that  it  was  error  to 

83;  S.  V.  Wheeler,  104  N.  C.  898.  have  exhibited  such  a  child  to  the 

'Gaunt  V.  a,  52  N.  J.  178;  Good-  jury:  a  ▼.  Danforth,  48  la.  4&    But 

wine  T.  a,  5  Ind.  Ap.  68.  in  Risk  ▼.  a,  19  Ind.  152,  a  child  of 

^  P.  V.  Kaminsky,  78  Mich.  687,  that  age  was  exhibited  to  the  jury 

ft  Stevens  v.  a,  50  Kan.  712.  and  no  objection  was  raised.  Further 

«  Cook  V.  P.,  51  IlL  14a  see  supra,  §  1117. 

1  a  V.  McDowell,  101  N.  C.  784  »  Robnett  v.  P.,  16  IlL  Ap.  299;  a  v. 

« Gaunt  V.  a,  50  N.  J.  490;  a  v.  Carter,  8  Wash.  27a 

Smith,  54  la.  104;  a  v.  WoodruflF.  67  w  West  v.  S.,  84  Ga.  527. 

N.  C.  89;  Finnegan   ▼.  Dugan,  14  i^  Corcoran  v.  P.,  27  lU.  Ap.  68& 
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CHAPTER  52. 

nJJCIT  COHABITATION. 

§  1190.  How  far  criminaL —  Statutes  in  the  various  states 
oontain  provisions,  by  no  means  uniform  and  yet  quite  similar, 
tor  ihe  punishment  of  cohabiting  as  husband  and  wife  with- 
out being  married,  or  of  lewd  and  lascivious  cohabitation.  To 
constitute  the  former,  it  is  essential  that  the  parties  shall  have 
lived  together  in  the  same  house,  deporting  themselves  as  hus- 
band and  wife  usually  do,  though  it  is  not  necessary  that  they 
shall  have  asserted  the  existence  of  marriage  between  them  or 
have  held  eadi  other  out  as  husband  and  wife.^  To  constitute 
lewd  and  lascivious  cohabitation,  the  relation  must  be  so  far 
<^n  as  to  offend  public  decency,  cause  scandal  or  tend  to  cor- 
rupt public  morals ;  ^  though  it  is  said  that  it  is  not  necessary 
t^at  the  cohabitation  be  notorious.'  Where  the  statute  provides 
for  di^inct  (Senses  of  living  together  in  fornication  and  habit- 
ual carnal  intercourse,  it  is  necessary  to  specify  which  offense 
is  intended.^  Mere  sexual  intercourse,  even  between  parties 
living  in  the  same  house,  is  not  sufficient  to  constitute  the  of- 
fense of  cohabitation  as  husband  and  wife;'  nor  is  the  assump- 
tion of  the  marital  relation  for  one  occasion  only  sutBcient; 
cohabitation  implies  a  dwelling  together  for  some  period  of 
time.* 

§  1131.  Intent  —  Joint  off'enses. —  It  seems  that  the  intent 
is  immaterial  if  the  act  is  such  as  is  prohibited;  thus,  where  a 

iSuUlTan  ▼.  a,  82  Ark.  187;  Kin-  ^CXv.  CaXet,  10  Mass.  158;  Turney 

ard  V.  a,  67  Miss.  182.  ▼.  a,  60  Ark.  259;  Luster  v.  a,  23 

sPLoson  ▼.  a,  28  Fla.  785;  Luster  Fla.  889;  a  v.  Crowner,  56  Ma  147. 

V.  a,  28  Fla.  889.  Mere   evidence    of   fornication   or 

'a  V.  Cagle,  2  Humph.  414.  adultery  is  not  sufficient:  Jones  v. 

« Powell  V.  a,  12  Tex.  Ap.  288;  C.,80Va.ia    It  seems  that  the  tenn 

Jones  V.  a,  29  Tex.  Ap.  847.  "  living  together  "  implies  such  con- 

*  Taylor  v.  a,  86  Ark.  84    But  it  is  tinuous  relation  at  the  place  of  de- 

not  necessary  to  instruct  the  jury  fendant's  residence  and  not  at  any 

that  the  parties  must»  as  to  both  bed  place  where  in  pursuance  of  his  busi- 

and  board,  live  together  as  husband  ness  he  may  spend  a  portion  of  each 

and  wife:  Bush  v.  a,  87  Ark.  215.  night:  Thomas  v.  a»  28  Tex.  Ap.  800. 
19                                        989 


§  1132.]  OFFSN8B8  AOAIN8T  CHASTITY,  Bra  [PaBT  XIL 

marriage  of  a  white  person  with  a  black  person  is  prohibited, 
the  cohabitation  under  such  a  marriage  will  be  criminal,^  even 
though  it  has  been  in  pursuance  of  legal  advice.'  So  if  the  co- 
habitation is  between  one  against  whom  a  divorce  has  been 
granted  for  his  own  fault  in  a  state  where  that  fact  is  a  bar  to 
another  marriage  and  a  woman  with  whom  he  has  attempted 
to  contract  marriage  in  violation  of  such  prohibition,  it  will  be 
criminal.'  But  if  the  marriage  is  illegal  only  by  reason  of  omis- 
sion of  some  formal  requirement,  cohabitation  thereunder  will 
not  constitute  this  offense.  There  must  be  more  than  cohab- 
itation under  mistaken  but  honest  belief  that  there  is  a  legal 
marriage.^  The  same  principle  was  held  applicable  to  the  act 
of  living  together  under  a  marriage  contracted  after  one  of  the 
parties  had  been  divorced  in  another  state,  in  a  proceeding 
valid  in  the  state  where  rendered,  though  void  in  the  state 
where  the  parties  subsequently  cohabited.*  The  offense  is  a 
joint  one,  and  both  parties  thereto  must  be  guilty  in  order  to 
warrant  the  conviction  of  either;*  and  accordingly  it  has  been 
held  that  the  indictment  must  charge  the  cohabitation  in  such 
form  as  to  show  that  it  was  lewd  and  lascivious  as  to  both  or  it 
will  not  be  good  as  to  either,^  but  it  is  not  necessary  that  the 
parties  be  jointly  indicted.* 

§  1132.  Other  incidents  of  indictment  and  evidence. — It 
is  usually  sufficient  to  charge  the  crime  in  the  words  of  the 

^Miscegenation. — In  some  states  'HoodT.Sw,56Ind.28a  Bnttheliv- 

there  are  special  statutes  prohibit-  ing  together  of  such  parties  does  not 

ing  marriage  between  white  persons  constitute  lewd  and  lascivious  be- 

and  persons  of  color,  and  therefore  havior:  GL  v.  Hunt,  4  Gush.  4a 

cohabitation  between  sach  persons  ^  CX  ▼.  Munson,  127  Mass.  46a 

is  criminal:  Q,  v.  Fore,  1  Ired.  878;  ^Schoudel  v.  a,  57  N.  J.  209,  80 

Linton  v.  a,  88  Ala.  216;  Mulling  AtL  R.  69a 

V.  a,  74  Ga.  10;  Frasher  v.  a,  8  Tex.  •Delanj  v.  P.,  10  Mich.  241.    Con- 

Afk  263;    a  V.  Kennedy,  76  N.  a  fro,  a  v.  Cutshall,  109  N.  G  764 

251;  Kinney  ▼.  a,  30  Grat  858;  a  v.  ^Delany  v.  P.,  10  Mich.  241;  a  v. 

Tutty,  41  Fed.  R  758.   Such  statutes  Foster,  21  W.  Va,  767.    To  charge 

are  constitutional:   Green  v.  S.,  58  both  jointly  with  living  together  in 

Ala.  190;  Frasher  t.  a,  8  Tex.  Ap.  an  open  state  of  fornication,  that 

263;  even  as  applied  to  a  marriage  being  the  language  of  the  statute, 

contracted  in  another  state  where  it  held  sufficient:  King  ▼.  P.,  7  Cola 

isvalid:  aT.Bell,7Baxta    Contra,  224 

a  V.  Boss,  76  N.  a  24a  «Scott  V.  CX,  77  Va.  844;  a  t.  Fos- 

•Hoover  v.  a,  69  Ala.  57;  Green  v.  ter,  21  W.  Va.  767;  a  ▼•  Cox,  2  Tay- 

a,  59  Ala.  68.  lor,  166. 
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statate,  and  therefore  it  is  not  necessary  to  allege  that  the  par- 
ties were  not  married  to  one  another  or  that  the  woman  was 
not  a  married  woman,  there  being  no  such  description  of  the 
offense  in  the  statute.*  The  fact  that  the  woman  was  married, 
so  that  the  offense  is  adultery  and  not  fornication,  must  appear 
by  way  of  defense.'  But  under  other  statutes  the  fact  that 
the  parties  were  not  married  to  each  other  must  be  shown ;  • 
but  that  fact  may  appear,  without  specific  allegation,  from  the 
other  facts  stated  in  the  indictment.^  It  is  not  necessary  to  spe- 
cifically charge  the  cohabitation  as  constituting  fornication  if 
the  facts  alleged  sufficiently  show  the  commission  of  that  of- 
fense,^ but  it  must  appear  that  the  parties  cohabited  together  or 
with  each  other.*  The  single  state  is  presumed  until  the  con- 
trary is  shown,  and  therefore  evidence  that  the  parties  were  not 
married  to  each  other  is  not  required  in  the  first  instance  from 
the  prosecution.^  The  evidence  of  the  intercourse  may  be  cir- 
cumstantial,* but  proof  that  the  parties  lived  together  in  the 
same  house  but  in. different  rooms  is  not  sufficient;  *  nor  is  the 
general  reputation  in  the  neighborhood  admissible  to  prove  the 
fact  of  cohabitation.** 

^  a  V.  Stephens,  68  Ind.  543.    Form:  v.  a,  20  Ala.  65.    So  the  fact  that 

The  following  has  been  held  suffi-  the  parties  are   of  different  sexes 

cient  under  a  statute  which  prao-  may  sufficiently  appear  without  di- 

tically  embodies  the   common-law  rect  allegation:  a  v.  Fore,  1  Ired. 

definition:  That  the  defendants  "did  87a 

wilfully  and  unlawfully  commit  di-  ^  a  v.  Chandler,  96  Ind.  591. 

vers  acts  of  public  and  notorious  <^  a  ▼.  Foster,  26  W.  Va.  272.    A 

indecency     and      open     lewdness,  charge  that  two  defendants  named 

grossly  scandalous  and  tending  to  did  **  then  and  there  unlawf uUy  live 

debauch  the  morals  and  manners  of  together  in  an  open  state  of  fornica- 

the  people  of  this  state,  by  then  and  tion  "  is  held  sufficient  to  charge  a 

there  wilfully  and  unlawfully  living  joint  offense:  King  v.  P.,  7  Cola  224 

and  cohabiting  together  as  husband  '^  a  v.  McDuffie,  107   N.   C.  885; 

and  wife,  he,  the  said ,  and  Gaunt  v.  a,  50  N.  J.  490.    Contra, 

she,  the  said ^  not  being  Hopper  v.  a,  19  Ark.  14a 

then     married     to     each   other:"  ^Pinson  v.  a,  28  Fla.  785;  C  v. 

Schoudel  v.  a,  57  N.  J.  209, 80  AtL  R.  Dill,  156  Mass.  226;  Van  Dolsen  v.  S., 

59a  1  Ind.  Ap.  lOa 

'a  V.  Oooch,  7  Blackf.  468.  * Smelser  v.  a,  81  Tex.  95. 

'P.  V.  Colton,  2  Utah,  457;  Stob-  lOOveistreet  t.  a,  8  How.  (Misa) 

bins  V.  a,  81  Tex.  Ap.  294  82a 

«a  T.  Clark,  54  N.  H.  456;  Lawson 
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CHAPTER  53. 

PBOSTITUTION  AND  LEWDNESa 

§  1133.  Prostitution  and  night- walking. — Mere  association 
with  persons  reputed  to  be  prostitutes  and  thieves  is  not  in  it- 
self an  act  to  be  made  the  subject  of  criminal  punishment; 
there  must  be  some  purpose  in  the  association  which  is  danger- 
ous to  the  public  welfare  and  safety.^  The  term  ^'  night-walker," 
used  in  this  connection,  covers  the  case  of  a  woman  strolling 
the  streets  at  night  for  the  unlawful  purpose  of  picking  up  men 
for  lewdness  whether  for  gain  or  not,'  and  it  is  not  necessary 
to  give  a  more  specific  description  of  the  offense  in  the  indict- 
ment than  that  the  defendant  is  a  common  night-walker.'  As 
to  prostitution,  it  is  not  enough  to  charge  that  defendant  was 
a  female  prostitute  without  alleging  facts  to  show  that  she  was 
such.*  Where  it  appeared  that  defendants  lived  by  themselves, 
had  no  occupation,  were  frequently  on  the  streets  at  night  and 
solicited  passing  men  and  retired  with  them,  it  was  held  that 
the  evidence  suflBciently  showed  that  they  were  common  pros- 
titutes;^ but  the  fact  is  not  to  be  made  out  by  general  reputa- 
tion or  evidence  of  the  bad  character  of  associates,  but  by 
proof  of  particular  acts.'  A  prostitute  is  a  woman  who  en- 
gages in  indiscriminate  sexual  commerce  with  men,^  but  it  is 

1  St  Louis  V.  Fitz,  53  Mo.  582b    And  an    unlawful   motive    or  purpose: 

in  general,  see  supra,  ^  25.    An  ordi-  Thomas  v.  S.,  55  Ala.  260. 

nance  may  be  valid  punishing  any  *  Delano  v.  S.,  66  Ind.  848. 

lewd  woman  having  the  reputation  ^  Peabody  v.  S.,  73  Miss.  104 

of  a  prostitute  who  shall  be  found  ^  Arnold  v.  S.,  28  Tex.  Ap.  480. 

employed  as  a  beer  carrier  in  a  sa-  ?  Osborn  v.  B,,  52  Ind.  526;  Miller  v. 

loon.    Such  ordinance  contemplates  S,,  121  Ind.  294;  Fahnestock  v.  S., 

a  case  where  the  woman  is  principal  102  Ind.  156;  Springer  v.  S.,  16  Tez. 

as  well  as  where  she  is  employee:  S.  Ap  591.    The  mercenary  element  is 

V.  Canton,  48  Mo.  48.  sometimes  specifically  embodied  in 

2 Stokes  V.  a,  92  Ala.  73;  Williams  the  definition:  S.  v.  Stoyell,  54  Me. 

V.  S.,  98  Ala.  52.  24;  C.  v.  Cook,  12  Met  93.    But  that 

^  S.  V.  Russell,  14  R.  L  506.    But  it  prostitution  need  not  necessarily  be 

is  said  not  to  be  sufficient  to  charge  for  hire,  see  S.  v.  Smith,  29  Minn, 

that  fact  without  an  averment  of  193;  S.  v.  Clark,  78  la.  492^ 
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for  the  jarj  to  say  what  acts  are,  under  the  circumstances, 
sufficient  to  render  a  person  a  prostitute.* 

§  1134.  Frequenting  houses  of  ill-fame.—  It  is  sometimes 
made  criminal  by  statute  to  frequent  a  house  of  ill-fame,  but 
it  must  appear  that  there  is  something  more  than  merely  liv- 
ing in  such  house.*  However,  it  is  said  that  knowledge  of  the 
character  of  the  house  frequented  is  not  essential  to  be  charged,' 
and  that  the  crime  may  be  committed  without  proof  of  lewd- 
ness.* 

§  1136.  Lewdness. — The  offense  of  lewd  and  lascivious  co- 
habitation has  already  been  considered,*  but  there  is  a  some^ 
what  different  offense  described  as  open  and  lascivious  lewdness 
or  by  like  terms  which  involves  the  openness  and  publicity  of 
the  act  itself  as  distinct  from  a  secret  act.*  The  offense  is  not 
necessarily  a  joint  one,  as  one  party  only  may  be  guilty  therein ;  ^ 
and  even  though  two  are  charged  therewith  as  joint  offenders 
so  that  the  guilt  of  one  is  inconsistent  with  the  innocence  of 
the  other,  yet  the  testimony  may  be  sufficient  to  convict  one 
and  not  the  other,  and  the  conviction  of  one  may  be  good.*  In 
general,  the  indictment  may  charge  the  offense  in  the  language 
of  the  statute.*  It  should  aver  that  the  acts  were  openly  and 
publicly  committed,'*  and  that  the  parties  were  not  married  to 
each  other."  The  evidence  may  be  circumstantial,'*  but  the 
crime  cannot  be  made  out  by  general  reputation.'* 

>  SL  y.  Rice,  56  la.  481.  returned,  heldy  that  though  the  mar- 

>P.  ▼.  Ah  Ho,  1  Ida.  (N.  S.)  691.  riage  was  void,  she  was  not  guilty 

*  S.  V.  Richards, 76  Wis.  854  of    "lascivious    behavior:"    G.    v. 

*  Weideman  v.  S.,  4  Ind  Ap.  897.  Hunt,  4  Gush.  49.  An  indictment 
^iSupro,  §1180.  charging  that  defendants  at  a  cer- 
^G.  V.  Gatlin,  1  Mass.  8;  C  ▼.  War-  tain  place  and  time  were  guilty  of 

()ell,  128  Mas&  52;  S.  v.  Juneau,  88  open  and  gross  lewdness  and  lascivi- 

Wis.  180;  8.  v.  Marvin,  12  la.  499;  ous   behavior  and  were   then  and 

S.  V.  Kirkpatrick,  68  la.  554;  S.  v.  there  guilty  of  open  and  notorious 

Brunson,  2  Bailey,  149;  Reg.  v.  Elli-  acts   of   public   indecency   grossly 

ott.  L,  AC.  108.  scandalous  by  then  and  there  lewdly 

7  S.  V.  Gald well,  8  Baxt  576w    But  and  lasciviously  abiding  and  cohab- 

see  aupra,  g  1181.  iting    with  each   other,  was   held 

"a  V.  Miller,  81  la.  72L  sufficient:  S.  v.  Osborne,  69  Ma  148. 

»G.  V.  Parker,  4  Allen,  8ia  «  Peak  v.  a,  10  Humph.  9a 

"a  V.  Moore,  1  Swan,  186.  "  Bixttram  v.  a, 4  Goldw.  171.    Evi- 

'1  a  V.  Glinch«  8  la.  401;  Grouse  v.  denoe  of  acts  proved  at  a  trial  on  a 

S.,  16  Ark.  566.    Where  a  woman  former  indictment  for  the  same  of- 

having  been  divorced  for  her  fault  fense  is  admissible:  Mynatt  v.  8.,  8 

married  again  out  of  the  state  and  Lea,  47. 
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§  1136.  Indeeent  exposure.— The  statutes  usually  provide 
a  punishment  for  obscene  and  indecent  exhibition  or  exposure 
of  the  person,  meaning  thereby  an  exposure  of  those  parts  of 
the  person  which  are  commonly  considered  as  private,  and 
which  custom  and  decency  require  should  be  covered  and  kept 
concealed  from  public  sight.^  Thus,  bathing  in  public  view 
without  covering  may  be  punishable  as  indecency.'  It  is  also 
criminal  as  indecent  exposure  for  a  man,  soliciting  sexual  inter- 
course without  her  consent,  to  indecently  exhibit  his  person  to 
a  woman.'  The  exposure  must  be  intentional  and  not  merely 
accidental,^  but  evidence  of  other  similar  acts  is  admissible  to 
show  that  the  act  was  designedly  done;  and  an  indecent  pro- 
posal to  a  woman  in  whose  presence  the  exposure  is  made  may 
be  shown  for  the  same  purpose.^  Under  the  language  of  some 
of  the  statutes  the  exposure  must  be  public,  and  it  is  not  suffi- 
cient that  it  is  seen  by  one  person  only  and  capable  of  being 
seen  by  only  one  person;  but  it  may  be  public  if  seen  by  only 
one,  provided  others  are  in  such  situation  as  that  it  might  be 
seen  by  them.*  Other  statutes,  however,  make  such  exposure 
punishable  if  in  a  public  place,  without  regard  to  the  number 
of  persons  who  see  it.'  A  place  where  persons  are  in  the  habit 
of  going,  although  it  is  not  in  sight  of  the  public  way  or  not  a 
place  to  which  they  have  a  right  to  go,  may  still  be  a  public 
place  within  the  English  statute  as  to  indecent  exposure.®  It 
is  sufficient  if  the  place  be  made  public  by  the  assemblage  of 
persons  so  that  the  act  is  done  where  a  number  of  persons  may 

1  Tucker  v.  S.,  28  Tex.  Ap.  641;  oat  aUeging  the  act  as  open  and 
Ardery  v.  a,  56  Ind.  32a  notorious:  a  ▼.  Rose,  82  Ma  560;  but 

2  Rex  V.  Crunden,  2  Gamp.  80;  Reg.  such  an  indictment  is  not  supported 
▼.  Reed,  11  Cox,  680.  by  evidence  showing  the  act  to  have 

'Fowler  v.  8.,  5  Day,  81;  &  v.  Mil-  been  done  in  a  place  near  the  high- 

lard«  18  Vt.  574.  way  and  in  fuU  view  of  it:  Reg.  v. 

^Yan  Houten  v.  a,  46  N.  J.  16^  Farrell,  0  Cox,  44&    Under  a  Texas 

« a  V.  Stice,  88  la.  27.  statute  it  is  held  that  the  publicity 

^Reg.  V.  Farrell,  0  Cox,  446;  Reg.  contemplated  has  reference  to  per- 

V.  Webb,  2  C  &  K  03S.  sons  who  may  witness  the  act  rather 

7  a  V.  Roper,  1  Dev.  &  B,  208;  a  v.  than  to  the  locality:  Mofflt  v.  a.  48 

Hazle,  20  Ark.  157;  Reg.  v.  Holmes,  Tex.  846. 

Deara  207;  Reg.  v.  Harris,  L.  R.  1  8Reg.  v.  Wellard,  14  Q.  R  D.  6a 
C.  C.  282;  Reg.  v.  Orchard,  3  Cox,  248.  It  seems  that  the  offense  is  indict- 
It  may  be  sufficient  to  charge  in  the  able  if  committed  before  divers  sub- 
indictment  the  exposure  of  the  per-  jects,  even  if  the  place  is  not  public: 
son  upon  the  public  highway,  with-  Ibid. 
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be  offended  by  it  and  see  it.^  A  shop  or  other  building  which 
is  the  private  property  of  the  owner  is  not  a  public  place,  al- 
though he  has  invited  a  number  of  persons  thereto  and  such 
person  have  assembled  there  in  pursuance  of  the  invitation.* 
The  language  of  the  statute  is  a  sufBcient  guide  in  charging 
this  offense.'  It  is  not  necessary  to  call  it  a  common  nuisance.^ 
The  averment  that  the  act  was  ^*in  the  sight  and  view"  of  a 
person  named  does  not  mean  that  he  actually  saw  it^  but  only 
that  he  might  have  seen  it* 

^Yan  Houten  ▼.  8.,  41  N.  J.  16;  ing  and  repassing,  nnlawfoUy,  scan- 
Beg.  V.  Thallman,  Ia  &  G.  8S6;  Reg.  dalonslj  and  wantonly  did  expose 
▼.  Mallam,  88  L.  J.  M.  GL  68L  to  the  view  of  said  x)eisons  present 
SLorimer  t.  S.,  76  Ind.  495L  and  so  passing  and  repassing  as 
>Sw  ▼•  Oriffin,  4i3  Tex.  588.  Form;  aforesaid  the  body  and  person  of 
It  has  been  held  sufficient  to  aUege  him,  the  said  defendant^  naked  and 
that  defendant^  "  devising  and  in-  uncovered,  for  the  space  of  one  hour, 
tending  the  morals  of  the  people  of  to  the  manifest  corruption  of  public 
this  commonwealth  to  debauoh  and  morals  and  manners,  and  against 

corrupt^"  on ,  at ,  "in  a  oei^  the  peace  of  saicl  commonwealth, 

tain  public  building  there  situate,  and  the  form  of  the  statute  in  such 

in  presence  of  divers  citizens  of  said  case   made  and  provided:  **   GL   v. 

commonwealth  then  and  there  be-  Haynes^  2  Gray,  721 

ing,  and  within  sight  and  view  of  ^GL  v.  Haynes,  2  Gray,  72;  "Reg,  v. 

the  said  citizens  in  and  about  said  Holmes,  Dears.  207. 

public  building  then  and  there  pass-  *Beg.  v.  Webb^  1  DezL  8881 
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CHAPTER  54. 

KEEPINa  DISORDERLY  HOUSEa 

§  1137.  What  deemed  criminal. — At  oommon  law  it  is  a 
crime  to  keep  a  disorderly  house/  that  is,  aDy  hooae  in  whieh 
illegal  practices  are  habitually  carried  on  or  to  which  pe<^e 
promisouoosly  resort  for  purposes  injoriona  to  the  public  hmmt- 
als.'  If  the  complaint  is  that  the  house  is  habitually  nsed  for 
the  purpose  of  carrying  on  illegal  practices,  it  must  appear  that 
such  practices  are  contrary  to  law^  though  they  may  be  eith^ 
mala  in  ae  or  mala  prohibita.*  Indeed,  it  has  been  said  that  a 
place  kept  for  the  purpose  of  carrying  on  an  unlawful  business, 
and  resorted  to  for  that  purpose,  is  a  nuisance  whether  the 
acts  there  done  are  themselves  punishable  as  crimes  or  not; 
thus,  a  place  where  pools  are  sold  on  horse  races,  or  gambling 
in  stocks,  grain,  etc.,  is  carried  on,  may  be  deemed  a  disorderly 
house,  although  such  betting  or  gambling  may  not  be  criminal, 
the  betting  or  gambling  contract  being,  however,  iUegaI>  But  a 
place  in  which  a  lawful  business  is  carried  on,  such  as  a  ten-pin 
alley,  which  is  not  forbidden  by  statute,  will  not  be  a  disorderly 
house  unless  conducted  in  a  disorderly  manner.*  So  a  house 
may  be  disorderly  on  account  of  being  the  cause  of  disturbance 
to  others,  even  though  the  acts  done  are  not  in  themselves  un- 
lawful, as,  for  instance,  where  a  licensed  tippling  house  is  so 
conducted  as  to  constitute  a  nuisance.*    A  house  where  evil- 

1  a  V.  Bailey,  21  N.  H.  343;  Smith  «McClean  v.  S.,  49  N.  J.  471;  a  v. 

V.  C,  6  R  Mon.  21;  Wilson  v.  C,  12  Lovell,  89  N.  J.  463;  Cheek  v.  O,  79 

B.  Mod.  2;  a  y.  Stewart,  1  Serg.  &  Ky.  359;  Kneffler  v.  C,  94  Ey.  359; 

R.  343;  U.  Q,  v.  Dixon,  4  Cranch,  C.  U.  a  v.  Milburn,  4  Cranch,  a  (X  7ia 

G.  107;  U.  S.  V.  Gray,  2  Cranch,  C.  C.  But  contixi,  held  that  an  office  for 

675;  Rex  v.  Higginson,  2  Barr.  1232;  the  sale  of  lottery  tickets  was  not  a 

4  BL  Com.  167.  common  nuisance,  although  by  stat- 

'Haring  v.  S.,  51  N.  J.  386;  S.  v.  ate   lotteries    were   declared    nui- 

Williams,  30  N.  J.  103;  U.  S.  v.  Coul-  sanoes:  P.  v.  Jackson,  3  Deuio^  101. 

ter,  1  Cranch,  a  a  203;   TJ.  a  v.  » a  v.  Hall,  82  N.  J.  15a 

Lindsay,  1  Cranch,  C.  a  245.  <a  ▼.  Mullikin,  8  Blackf.  260;  a  ▼• 

'  a  V.  Williams,  80  N.  J.  102;  Meyer  Bertheol,  0  Blackt  474;  Bloomhnfl 

V.  a,42  N.  J.  145.  Y.  a,  8  Blaokt  20& 
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disposed  persons  come  together  and,  at  uDseemly  hours,  tipple^ 
curse,  swear,  quarrel,  and  otherwise  misbehave,  to  the  disturb- 
ance of  the  public^  is  a  disorderly  house ;  ^  but  it  is  immaterial 
that  the  disturbance  occurs  on  the  street  or  highway  outside  of 
the  house  if  it  is  the  character  of  the  house  which  causes  it  by 
attracting  disorderly  persons.'  To  constitute  a  disorderly  house 
of  this  character  it  is  necessary  that  it  be  to  the  disturbance  of 
others^  that  is,  the  public;'  and  it  is  not  necessary  that  the 
place  have  a  bad  reputation  if  the  fact  of  disturbance  of  the 
public  is  shown.^  This  form  of  the  offense  is  necessarily  a  con- 
tinuing one^  and  is  not  shown  by  one  instance  of  riot  or  dis- 
order.^ But  the  house  may  be  so  far  disorderly  as  to  be  a 
nuisance  though  it  is  kept  for  but  a  single  day.*  The  question 
whether  the  keeper  of  a  hoq^e  has  committed,  or  allowed  to  be 
committed  on  his  premises,  illegal  acts  so  far  continuous  in 
their  character  as  to  constitute  a  nuisance  is  for  the  jury,  and 
the  court  cannot,  as  a  matter  of  law,  determine  how  many 
repetitions  of  the  illegal  acts  will  constitute  the  offense.^  A 
bouse  may  also  be  disorderly  by  reason  of  being  a  place  of  re- 
sort for  disorderly  characters,  even  though  there  is  not  such 
noise  or  disturbance  as  to  be  offensive  to  the  public*  The 
nuisance  involved  in  keeping  such  a  house  consists  in  the  dan- 
ger of  causing  injury  to  the  public,  due  to  the  character  of  the 

1 S.  ▼.  Bailey,  21  N.  H.  848;  G.  ▼.  few  or  many  persons  are  in  fact  dis- 

Stewart»  1  Serg.  &  R.  842;  Haring  turbed  if  the  house  is  so  situated 

V.  S.,  51  N.  J.  386;  Price  ▼.  S.»96  Ala.  and  conducted  that  it  is  a  pablio 

1;  S.  V.  Buckley,  5  Harr.  508;  Sw  ▼.  nuisance:  £L  v.  Robertson,  86  K  CL 

Palmer,  4  Mo.  453.  628. 

3  a  V.  Webb,  25  la.  335;  a  Y.  Pierce,  «  a  ▼.  Maxwell,  88  Conn.  259.    As 

65  la.  85;  Cable  v.  a,  8  Blackf.  531.  to  whether  in  a  charge  for  keeping 

But  where  the  disorderly  conduct  a  house  of  ill-fame  it  must  appear 

was  more  than  one-half  mile  from  that  the  house  is  of  bad  reputation, 

the  house,  though  it  resulted  from  see  infrOy  §  1188. 

the  drinking  of  liquor  purchased  at  *  Overman  v.  a,  88  Ind.  6;  a  ▼• 

the  house,  it  was  held  that  the  house  Dean,  44  la.  648. 

was  not  a  nuisance:  a  v.  Dieffen-  ^a  v.  Beckards,  21  Minn.  47;  a  ▼. 

bach,  47  la.  63a  Pierce,  65  la.  85. 

'Hunter  v.  C,  2  Serg.  &  R  298;  ^ Brown  v.  a,  49  N.  J.  61. 

a  Y.  Pierce,  65  la.  85;  a  v.  Dean,  44  ^  a  v.  Cobb,  120  Masa  856;  Lord  ▼. 

la.  648;  a  ▼.  Odell,  42  la.  75;  a  ▼.  a,  16  N.  H.  325;  a  v.  Williams,  80 

Alderman,  40  la.  375;  a  ▼.  Wright,  N.  J.  102;  XJ.  a  ▼.  Elder,  4  Cranch, 

6  Jones,  25;  Palfus  v.  a,  86  (}a.  28a  C.  a  507;    17.  a    v.    Columbn%   5 

However  it  is  immaterial  whether  Cranch,  C  C.  804. 
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persons  resorting  to  it,^  and  not  the  fact  that  it  actually  does 
disturb  the  public*  If  the  house  is  kept  for  a  lawful  purpose 
and  in  a  lawful  manner,  the  fact  that  disorderly  persons,  such 
as  prostitutes  and  vagabonds,  resort  thereto,  will  not  make  the 
keeping  a  crime.'  Some  statutes  expressly  make  criminal  the 
keeping  of  a  house  to  which  vagrants  and  vagabonds  resorts 
To  constitute  this  offense  it  is  not  essential  that  the  house  be 
kept  for  gain  or  lucre,  although  that  circumstance  is  usually 
charged  in  the  indictment.*  Various  classes  of  houses,  more 
specifically  described,  are  declared  nuisances  by  statute,  such 
as  houses  where  intoxicating  liquors  are  illegally  sold,*  gam- 
bling houses,^  and  houses  of  ill-fame.*  The  specific  offenses  of 
keeping  gambling  houses  and  houses  for  the  illegal  sale  of  in- 
toxicating liquors  are  discussed  elsewhere,*  and  that  of  keep- 
ing a  house  of  ill-fame  is  more  fully  considered  in  the  following 
section. 

§  1138.  Seeping  houses  of  ill-fame. — A  house  of  ill-fame 
within  statutory  definition  is  a  bawdy-house ;  that  is,  a  house 
resorted  to  by  persons  of  both  sexes  for  lewdness  and  prostitu- 
tion, and  lewdness  within  this  definition  means  the  unlawful 
indulgence  of  the  animal  desires.^*    It  is  not  necessary  that  the 

IS.  V.  Bailey,  21  N.  H.  848;  S.  ▼.  ing  himself  or  foUowing  any  bum- 
Main,  81  Conn.  572;  Thatcher  V.  SL,  ness  or  vocation:  GL  ▼.  Brown,  141 
48  Ark.  60.  Masa  78L    Idle  and  disorderly  per- 

3  Beard  v.  Q,,  71  Md.  276^  8  Am.  Cr.  sonn,  rogues  and  vagprants  and  incor- 
R  173,  and  note.  rigible  rogues  are  aU  deemed  offend- 

SMcElhany  v.  &,,  12  Tex.  Ap.  281;  ers  against  the  good  order  of  society 
Harmes  v.  S.,  26  Tex.  Ap.  190.  and  punishable  as  such  at  common 

4  Johnson  ▼.  &,  28  Tex.  Api  S6a    law:  4BL  Ck>m.  16a 

But   the   terms  *<  prostitute "  and  *a  ▼.  Bailey,  21  N.  H.  343;  &  v. 

"  vagabond "  are   not  synonymous:  Porter,  88  Ark.  687.    And  see  tn/ro, 

Springer  V.  a,  16  Tex.  Ap.  591.  Some  §114a 

statutes  declare  prostitutes  and  pro-  ^Delaney  v.  &,  51  N.  J.  87;  Henry 

fessional  gamblers  to  be  vagrants,  v.  G.,  9  B.  Mon.  861. 

but  such  persons  are  not  necessarily  ^  U.  S.  v.  Ismenard,  1  Cranch,  G.  G. 

vagabonds:  Johnson  v.  &.,  28  Tex.  150;  S.  v.  Doon,  R.  M.  GharL  1;  Bex 

Ap.  562L    Keepers  of  bawdy-houses,  v.  Rogier,  1  R  &  G.  27a 

though  described  as  disorderly  per-  *&  v.  Holmes,  66  la.  588;  8.  v. 

sons,  are  also  punishable  specifically  Odell,  42  la.  75;  8.  T.  Alderman,  40 

as  keepers  of  such  houses:   P.  v.  la.  875L 

Gustin,  57  Mich.  407;  Ex  parte  Birch-  •  Infra,  §g  1248, 1806. 

field,  52  Ala.  877.    A  vagrant  may  ^&,  v.  Toombs^  79  la.  741;  &  v.  Lee, 

be  such  although  he  is  not  under  the  80  la.  7& 

necessity  of  laboring  and  support- 
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reputation  of  the  hoase  be  bad  if  it  is  kept  for  this  purpose ;  ^ 
and  it  is  not  essential  that  the  disorderly  conduct  of  the  fre- 
quenters of  the  house  should  be  perceptible  from  the  exterior.' 
The  offense  is  in  this  respect  distinctive  from  that  of  keeping  a 
nuisance;'  and  therefore  it  is  not  necessary  that  the  pla5e  be 
used  habitually  or  for  any  length  of  time  for  the  prohibited 
purpose  in  order  to  constitute  the  offense.^  It  is  not  unconsti- 
tutional, however,  to  provide  a  punishment  for  the  keeping  of 
a  bouse  reputed  to  be  a  bawdy-house,  the  object  being  to  pre- 
vent the  assembly  of  disorderly  persons  which  a  house  of  such 
character  is  likely  to  cause.*  So  it  may  be  made  criminal  to 
keep  a  house  used  as  a  place  of  resort  where  lewd  women  are  en>- 
ployed  to  draw  custom,  dance  or  for  purposes  of  prostitution.* 
To  constitute  such  offense  it  must  appear  that  the  keeper  had 
knowledge  of  the  acts  and  doings  of  the  women  employed.^ 
The  intent  in  keeping  a  house  need  not  be  particularly  alleged 
or  proved,  as  it  may  be  implied  from  the  act.'  The  fact  of 
keeping  a  house  to  which  men  resort  for  purposes  of  prostitu- 
tion, and  that  frequent  acts  of  prostitution  are  there  committed, 
and  that  the  house  has  that  reputation,  is  suflScient  to  consti- 
tute the  keeping  of  a  house  of  ill-fame,  though  it  is  not  shown 
that  any  women  other  than  defendant  engaged  in  prostitution 
in  the  house.'  But  although  the  question  is  for  the  jury  whether 
the  house  is  of  ill-fame,  yet  it  is  said  not  to  be  error  for  the 
court  to  state  that  the  occupation  of  a  house  by  one  woman 
and  the  frequenting  of  the  same  by  one  man  for  the  purpose 
of  prostitution  and  illicit  intercourse  between  them  at  the  house 
are  sufficient  to  make  it  a  house  of  ill-fame,,  assignation  or  pros- 

i&  V.  Boardman,  04  Me.  523;  Hen*  ^  jphoson  ▼.  a,  83  Tex  Ap.  504; 

Bon  ▼.  Sw,  03  Md.  381;  S.  v.  Lee,  80  la.  though  the  reputation  of  the  women 

75;  King  ▼.  P.,  83  N.  Y.  587;  S.  ▼.  employed    may    sufficiently   show 

MaxweH,  88  Conn.  350.  knowledge  on  the  part  of  the  keeper: 

SHerzinger  v.  a,  70  Md.  378;  Reg.  Ibid.;  a  v.  Schaffer,  74  la.  704.    So 

Y.  Rioe,  L.  B.  1 GL  G.  31 ;  1  Hawk.  P.  C,  where  the  ofiFense  is  keeping  a  place 

oh.  75»  §  1.  to  which  girls  under  a  specified  age 

'King  T.  P.,  88  N.  T.  587;  P.  ▼.  resort  for  the  purpose  of  imoit  inr 

Pinkerton,  79  Mich.  110;  CX  v.  La  von-  tercourse,  knowledge  of  the  age  may 

flair,  183  Masa  1;  C.  v.  Lambert,  13  be  inferred  from  the  personal  appear- 

AUen,  177;  a  v.  CaUey,  104  N.  CL  85&  anoe  of  the  girls:  Hermann  ▼.  a,  78 

<a  V.  Lee,  80  la.  7&  Wi&  34a 

•a  ▼.  Main,  81  Conn.  57a  ^C.  ▼.  Shea,  150  Mass.  814. 

«a  T.  Brown,  7  Wash,  la  *P.  v.  MaUette,  79  Mich.  60a 
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titatioQ  within  the  langaage  of  the  statute;*  bat  one  act  ci 
illicit  intercourae  in  the  hoase  is  not  snflBcient  to  make  it  a 
hoase  of  ill-fame^*  though  proof  of  one  such  act  coupled  with 
circumstantial  evidence  may  be  sufficient  to  justify  the  jury  in 
finding  that  it  was  kept  for  that  purpose.*  That  the  house  was 
'^  resorted  to ''  requires  further  evidence  than  of  one  act.*  One 
may  be  guilty  of  keeping  a  lewd  house  if  his  wife  or  daughter 
practices  therein  open  and  notorious  lewdness  with  his  knowl- 
edge and  without  his  dissent.*  Punishment  for  the  offense  of 
keeping  a  house  of  ill-fame  may  he  delegated  to  the  city  in- 
stead of  being  provided  for  by  state  statute.* 

§  1139.  What  deemed  a  house. —  Under  the  charge  of  keep- 
ing a  disorderly  house  it  is  sufficient  to  show  the  use  of  only 
one  room  in  the  house  for  the  illegal  purpose ;  ^  but  it  is  not  suf- 
ficient to  use  the  word  '^  tenement "  in  such  an  indictment,  as  a 
tenement  may  mean  something  other  than  a  building.'  A 
woman,  though  only  a  lodger  and  having  but  a  single  room, 
may  be  convicted  of  keeping  a  house  of  ill-fame  if  she  uses 
her  room  for  that  purpose.*  The  word  "  house  '*  does  not  nec- 
essarily imply  a  dwelling-house,  but  is  any  building  kept  and 
used  for  the  illegal  purpose."  So  a  boat,"  or  a  canvas  tent," 
may  be  a  house  within  the  statutory  meaning. 

1  Fahnestock  v.  &,  102  Ind.  15S.  keeping  a  bawdy-houae  merely  be- 

>P.  v.  Gastrol  75  Midi.  127;  Fahne-  cause,  living  by  herself,  she  habita- 

stock  ▼.  S.,  102  Ind.  156.     And  see  aUy  admits  one  or  many  men  to  illidt 

mtpro,  §  1189.  intercourse  with  her:  S.  v.  Evans,  5 

'a  ▼.  Oaring,  74  Me.  15a  Ired.  OOa 

«a  V.  Garing,  74  Me.   153;  a  v.  <P.  v.  Buchanan,  1  Ida.  (N.  a)  6S1; 

Lambert,  13  Allen,  177.    Under  the  P.  v.  Ah  Ho,  1  Ida.  (N.  a)  691. 

English  statute  providing  for  the  ^a  v.  Oarity,  46  N.  EL  61;  a  ▼. 

punishment  of  any  person  v^ho  in-  Main,  81  Conn.  572;  0.  v.  Donovan, 

duces  or  knowingly  suffers  a  girl  16  Gray,  18;  C.  v.  Bulman,  118  Mass. 

under  sixteen  years  of  age  to  resort  456. 

to  or  be  in  or  upon  his  premises  for  ^G.  v.  Wise,  110  Masa  181.  Further 

the  purpose  of  being  carnally  known,  as  to  the  use  of  the  term  "tene- 

etc..  it  is  held  to  be  immaterial  that  ment^"  see  infra,  §  1181. 

the  girl  thus  suffered  to  be  upon  the  *  P.  ▼.  Buchanan,  1  Ida.  (N.  a)  681. 

premises  is  the  daughter  of  defend-  And  see  cases  cited   in   preceding 

ant:  Reg.  v.  Webster,  16  Q.  R  D.  134  section. 

*  Scarborough  v.  a,  46  Ga.  26.  But  WS.  v.  Powers,  36  Conn.  77. 

to  the  contrary  see  a  v.  Calley,  104  i^a  v.  Mullen,  35  la.  109. 

N.  C.  85a    And  it  is  said  that  one  ^2  Eillman  v.  a,  2  Tex.  Api  32flL 
woman   cannot   be   convicted    for 
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§  1140.  What  ecnstltutes  a  keeping. —  Mere  proof  of  re- 
siding in  the  house,^  or  as  owner  of  the  hoase  leasing  it  to  a 
tenuity  spending  a  part  of  the  time  therein,  does  not  constitate 
ooe  the  keeper  of  such  house;  ^  but  evidence  that  he  carried 
on  the  business,  for  instance,  by  making  entries  on  the  books 
of  account  and  by  being  instrumental  in  bringing  women  to 
the  house,  will  show  the  fact  of  such  keeping.'  The  mere 
fact  of  letting  rooms  to  prostitutes  for  prostitution,  or  know- 
ingly permitting  them  to  be  used  and  resorted  to  for  that  pur- 
pose, the  occupants  being  merely  boarders  or  lodgers,  may 
constitute  a  keeping.*  Sut  one  who  merely  occupies  a  room 
in  a  disorderly  house  is  not  liable  as  keeper  unless  she  is  the 
proprietress.*  One  who  is  the  owner  of  the  land  and  build- 
ings and  occupies  the  establishment  in  which  the  nuisance  is 
maintained  is  guilty  as  keeper.*  Exercising  such  control  over 
it  as  men  usually  have  over  their  own  houses  will  author- 
ice  the  jury  to  find  that  defendant  kept  the  house.^  While 
knowledge  of  the  character  is  essential  to  show  criminality  on 
the  part  of  the  keeper  and  that  with  such  knowledge  he  per- 
mitted the  improper  use,"  yet  such*  knowledge  and  assent  may 
be  inferred  by  the  jury  from  the  publicity  of  the  lewd  con- 
duct carried  on  there  and  the  reputation  of  the  bouse  as  known 
to  him  as  well  as  his  personal  conduct.*  But  the  fact  of  being 
a  keeper  cannot  be  proved  by  general  reputation  and  rumor.*'^ 
To  constitute  a  keeping  it  is  not  necessary  to  show  that  the 
place  was  kept  for  the  improper  purpose  for  lucre  or  gain." 

§  1141.  Proenring  or  encouraging. —  Any  one  who  pro- 
eures,  aids,  abets  or  encourages  the  keeping  of  a  house  of  ill- 
fame  is  guilty  as  principal,  there  being  no  accessories  in 

iToney  v.  a,  60  Ala.  97.  •&  v.  Wells,  46  la.  662. 

2  a  V.  Pearsall,  48  la.  630.  lo  a  v.  Hand,  7  la.  411;  AUen  ▼.  a, 

3  C.  T.  Clark,  145  Masa  251;  Sulli^  15  Tex.  Ap.  320.  Such  testimony  is 
Tan  V.  a,  75  Wi&  650.  not  only  insufficient  but  inadmissi- 

4  a  ▼.  Smith,  15  R.  L  24  ble:  Burton  ▼.  a,  16  Tex.  Ap.  156. 

*  Moore  v.  a,  4  Tex.  Ap.  127.  In  "c.  v.  Wood,  97  Mass.  225.  See  d 
Texas  the  statute  provides  for  the  t.  Ashley,  2  Gray,  356;  a  v.  Nixon, 
punishment  of  "owner,  lessee  or  18  Vt  70;  S.  v.  Porter,  38  Ark.  637. 
tenant: "  Lamar  v.  a,  30  Tex.  Ap.  And  see  suprOt  §  1187,  as  to  the  same 
493.    And  see  suprc^  §  1138.  point  with  reference  to  other  dis- 

*  C.  V.  Collins,  16  Gray,  29.  orderly  houses.  As  to  whether  pros- 
'  a  V.  Wells,  46  la.  662.  titution  involves  the  element  of  gain 
^a  V.  Stafford,  67  Me.  125.  or luoie,  see  «upra,  §  1138. 
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misdemeanor;^  and  it  is  immaterial  whether  he  has  the  power 
to  suppress  it.'  Thus,  the  owner  of  a  house,  and  even  one  who 
procures  the  letting  of  it  to  the  keeper  for  improper  use,  may 
be  indicted  as  Ijieeper  if  the  act  was  with  knowledge  of  the  pur- 
pose;' but  the  landlord  of  a  house  occupied  by  a  tenant  as  a 
house  of  ill-fame  is  not  liable  as  an  aider  or  abettor  simply  be- 
cause he  has  not  remonstrated  with  the  tenant  and  taken  ad- 
vantage of  a  provision  for  terminating  the  lease  on  failure  tO/ 
pay  rent,  after  knowledge,  of  the  improper  use,  he  having  re- 
tained no  control  over  the  premises  under  the  lease.*  The 
offense  of  being  a  procurer  for  such  house  is  considered  else- 
where.' 

§  1142.  Permitting  the  use  or  leasing  for  the  purpose. — 
The  statutes  usually  specially  provide  for  the  punishment  of 
any  owner  of  premises  who  permits  the  same  to  be  used  as  a 
house  of  ill-fame  or  leases  the  premises  to  be  used  for  that  pur- 
pose. The  keeping  and  the  permitting  to  be  kept  are,  under 
such  statute,  separate  offenses,  and  cannot  be  charged  in  one 
count.'  On  the  other  hand,  under  the  charge  of  permitting,  it 
may  be  proved  that  the  premises  were  leased  to  the  tenant  for 
the  improper  purpose  and  used  for  that  purpose,  even  though 
the  leasing  for  such  purpose  is  a  distinct  offense ;  the  difference 
between  the  two  offenses  apparently  being  that  the  leasing  may 
be  criminal  although  the  premises  are  not  used  for  the  im- 
proper purpose.^    It  constitutes  a  permitting  that  the  owner 

1 G.  Y.  Gannett*  1  Allen,  7;  Sw  ▼.  use,  and  that  the  indictment  in  such 

Engeman,  64  N.  J.  2i!7\  S.  v.  Mo-  case  should  particularly  allege  the 

Gregor,  41  N.  H.  407;  Ross  v.  G.,  2  keeping   and    maintaining:    S.    v. 

K  Mod.  417;  Harlow  ▼.  C,  11  Bosh,  Wheatley,  4  Lea,  230. 

610;  Clifton  v.  S.,  58  Ga.  241.    Thus,  >a  v.  Engeman.  54  N.  J.  257. 

one  who  leases  a  house  for  the  im-  'Troutman  v.  S.,  49  N.  J.  88;  P.  v. 

proper  purpose  with  knowledge  of  Erwiny4Denio,  129  (explaining Brock- 

the  contemplated  use  may  be  guilty  way  v.  P.,  2  Hill,  558,  in  which  it 

as   principal:    CX  v.  Harrington,  8  was  held  that  the  owner  letting  his 

Pick.  26;  and  it  is  sufficient  to  charge  house  for  purposes  of  prostitution 

that  the   owner   leased  the  house  was  not  guilty  of  the  statutory  of- 

knowing  that  the  lessee  intended  to  fense  of  procuring  or  encouraging 

use  it  for  the  purpose  of  prostitu-  the  keeping  of  such  house), 

tion,  and  that  it  was  so  used:  Har-  «a  v.  Wmiams,  80  N.  J.  102.    And 

low  Y.  C,  11  Bush,  610.    But  on  the  see  cases  cited  in  next  section, 

contrary,  it  has  been  held  that  some-  ^  See  supra,  §  llOOo. 

thing  more  must  be  charged  than  ^G.  v.  Bartley,  138  Mass.  181. 

the  mere  knowledge  of  the  intended  ^SL  v.  fihanahan,  64  N.  H.  487. 
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who  has  charge  of  the  house,  with  knowledge  of  its  illegal  use, 
remains  passive  and  fails  to  interfere  or  prevent  such  use.^  The 
improper  use  must  be  knowingly  permitted,^  and  it  seems  that 
something  more  than  mere  inactivity  should  be  shown.'  An 
indictment  charging  simply  a  suffering  and  permitting  is  not 
sufficient,  in  that  it  does  not  charge  either  the  keeping  or  leas- 
ing, or  that  the  house  was  within  the  occupancy  and  control 
of  the  defendant.'  Mere  failure  to  retake  possession  under  a  pro- 
vision of  the  lease  authorizing  him  to  do  so  will  not  render  the 
owner  liable  for  an  illegal  use  by  the  tenant  not  contemplated 
when  the  lease  was  made.^  In  charging  the  offense  of  leasing 
for  the  improper  purpose,  it  must  appear  that  the  defendant 
had  knowledge  of  the  purpose  or  permitted  the  continuance  of 
the  lease  after  being  informed  of  such  purpose.*  It  is  not  suf- 
ficient to  prove  merely  that  the  lessee  was  of  low  repute,  and 
that  prostitutes  had  been  seen  in  the  house.^  The  offense  is 
not  a  continuing  one  and  should  be  charged  as  on  a  certain 
day,  and  the  party  to  whom  the  house  is  let  should  be  named 
or  alleged  as  unknown ;  *  but,  of  course,  the  date  of  the  lease 
is  immaterial  as  in  other  cases.*  The  various  acts  described  by 
the  statute  providing  for  \he  punishment  of  leasing  a  house  for 
such  purposes  constitute  but  one  offense  and  may  be  charged 
conjunctively  in  one  indictment,^*  and  proof  of  one  of  the  illegal 
uses  charged  will  be  sufficient." 

§1143.  Indictment, —  In  charging  the  general  offense  of 
keeping  a  disorderly  house  it  appears  that  the  particular  acts 
showing  it  to  have  been  disorderly  must  be  alleged,  as  by  charg- 
ing that  the  accused  procured,  permitted,  etc.,  persons  of  evil 
fame,  etc.,  to  frequent  and  come  together  in  his  house,  and  to 
then  and  there  remain,  drinking,  tippling  and  misbehaving 
themselves,  etc.^'    In  some  cases  even  less  than  this  has  been 

1 T.  V.  Stone,  2  Dak.  155.  *  Crof  ton  v.  a,  25  Ohio  St.  249;  a  v. 

«  Drake  v.  S.,  14  Neh.  535.  So  if  the  Williams,  80  N.  J.  102;  infra,  §  124a 

offense  consists  in  leasing,  it  must  *&  v.  Leach,  60  Ma  535. 

api)ear  that  there  was  knowledge  of  ^  P.  v.  Saunders,  29  Mich.  269. 

the  contemplated  use  when  the  lease  ^C.  v.  Moore,  11  Cush.  600. 

was  made:  Crof  ton  v.  a,  25  Ohio  St  »G.  v.  Harrington,  8  Pick.  26. 

24a  i^a  v.  Abrahams,  6  la.  117. 

s  Abrahams  v.  a,  4  la.  541;  a  v.  "C.  v.  Kimball,  7  Gray,  32a 

Abrahams,  6  la.  117.  "  C.  v.  Stewart,  1  Serg.  &  R,  842;  S. 

*  Taylor  v.  C,  1  Duv.  160.  v.  Towler,  13  R  I.  661;  Frederick  v. 
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§  1143.]  OFFENSES   A0AIH8T  CHAnTTT,  ETC.  [PaBT  XII. 

held  SQfBcient;'  bat  generally  it  is  required  that  the  partioolar 
manlier  in  which  the  house  is  disorderly  shall  be  stated.'  This 
is  particalarly  necessary  where  the  acts  charged  would  or 
would  not  be  criminal,  depending  on  the  circumstances  of  lo- 
cality, time,  etc.'  But  if  particular  acts  are  by  statute  punish- 
able, as,  for  instance,  the  keeping  of  a  bawdy 4)ouse,  it  is  suflS- 
cient  to  charge  the  offense  in  the  language  of  the  statute.^  In 
charging  locality  it  is  not  necessary  to  be  more  specific  than 
to  charge  the  county,*  or  perhaps  in  some  states  the  city  or 
town,*  but  not  the  particular  location  as  to  street,  etc.^  Where 
the  charge  is  simply  of  keeping  a  disorderly  house,  without  re- 
gard to  particular  statutory  specifications,  the  indictment  must 
allege,  as  in  other  cases  of  nuisance,  that  the  acts  were  to  the 
common  nuisance  of  the  people  of  the  state,  etc. ;  *  but  where 
the  charge  is  of  some  specific  statutory  offense,  the  allegation 
that  the  act  was  "to  the  common  nuisance"  is  unnecessary.* 

C,  4  B.  Mod.  7;  S.  ▼.  Flynn,  85  Tex.  the  keeping  and  also  solicitation  to 
854.  It  is  not  necessary  to  charge  lewdness  and  prostitution,  the  latter 
the  improper  use  by  defendant;  the  part  of  the  charge  may  be  treated 
crime  consists  in  the  keeping  for  im-  as  surplusage:  S.  ▼.  Schaffer,  74  la. 
proper  use  by  any  one:  C.  v.  Kimball,  704  )n  general,  as  to  requisites  of 
7  Qray,  326.  Bat  it  must  be  charged  an  indictment  for  nuisance  in  keep- 
that  defendant  permitted,  eta  Ste-  iAg  a  disorderly  house,  see  Hickey  ▼. 
phanesv.  S.,21Tex.20S.  S.,  53  Ala.  514;  Lowe  v.  &,  4  Tex. 

i&  y.  Dame,  60  N.  H.  470;  ShiUing  Api  84;  Lasindo  v.  S.,  2  Tex.  Ap.  69. 

V.  S.,  5  Ind.  443.  »&  v.  Shaw,  85  la.  575;  Handy  t. 

^Leary  ▼.  &,  89  Ind.  544;  Hosea  ▼,  R,  68  Misa  207. 

S.,  47  Ind.  180.  <  Jenks  v.  a,  17  Wis.  665;  a  v. 

»  a  V.  Haines,  80  Me.  65 ;  a  v.  Dame,  Nixon,  18  Vt  70. 

60  N.  H.  479.  7S.  v.  Stevens,  40  Me.  559;  a  ▼. 

«C.  ▼.  Ashley,  2  Gray,  856;  C.  v.  Hendricks,  15  Mont  194    Therefore, 

Edds,  14  Qray,  400;  C.  v.  Kelly,  12  if  the  charge  is  of  keeping  during  a 

Gray,  175;  Betts  ▼.  a,  93  Ind.  875;  a  certain  time  a  house  of  iU-fame  at 

▼.  Homer,  40  Me.  438:  a  v.  Osgood,  a  certain  town,  it  is  error  to  admit 

85  Me.  288;  a  v.  Haines,  80  Me.  65;  proof  of  keeping  such  a  house  during 

Brown  v.  a,  2  Tex.  Ap.  189;  Killman  such  time  at  more  than  one  place  in 

V.  a,  2  Tex.  Ap. 222.   If  the  statutory  the  town:  S.  v.  Plant,  67  Vt  454. 

description  is  that  of  a  house  of  ill-  *  S.  v.  Haines,  80  Me.  65. 

fame    resorted  to  for  purposes  of  •S.  v.  Stevens,  40  Me.  559;  a  ▼. 

prostitution   or   lewdness,    such   a  Wilson,  93  N.  C.  608;  Mains  v.  a,  42 

charge  is  sufl3cient:  a  v.  Toombs,  79  Ind.  827.    It  will  not  invalidate  the 

la.  741;  Jordan  v.  a,  60  Ga.  656.  indictment,  however,  that  the  act 

Indeed,  it  was  held  unnecessary  to  charged  is  designated  as  a  nuisance, 

charge  the  purpose  for  which  the  though  it  falls  within  some  express 

house  was  resorted  to:  Clifton  v.  S.,  statutory  prohibition:  a  v.  Shaw, 85 

58  Ga.  241.  If  the  indictment  charges  la.  575. 
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Ch.  54.]  EESFINQ  DISOliDERLT  HOUSES.  [§  1144. 

The  offense  of  keeping  a  disorderly  house  is  a  continuous  one, 
and  is  distinct  from  the  individual  acts  which  may  tend  to 
show  such  offense.* 

§  1144.  Forms  of  indictment. — The  following  forms  will 
sufficiently  suggest  the  method  of  charging  these  offenses,  but 
in  their  application  the  particular  features  of  each  statute  must 
bo  considered  and  the  forms  adapted  thereto: 

FOB  KEBPINO  DISORDERLY  HOUSE. 

That  A.  B.,  at ,  on ,  and  on  divers  other  days  and 

times  between  that  date  and  the  finding  of  this  indictment, 
unlawfully  did  keep  and  maintain  a  common,  ill-governed  and 
disorderly  bouse,  and  in  the  said  house,  for  his  own  gain  and 
lucre,  certain  evil-disposed  persons,  as  well  men  as  women,  of 
evil  fame,  manner  and  conversation,  then  and  on  said  other 
days  and  times  there  unlawfully  and  willingly  did  cause  and 
procure  to  frequent  and  come  together,  and  the  said  men  and 
women  in  the  said  house  at  unlawful  times,  as  well  in  the  night 
as  in  the  day,  on  the  days  and  times  aforesaid,  there  to  be 
and  remain  drinking,  tippling,  cursing,  swearing,  quarreling  and 
otherwise  misbehaving  themselves,  unlawfully  did  permit  and 
suffer,  to  the  great  injury  and  common  nuisance  of  all  the 
peaceable  citizens  of  said  state  there  residing,  inhabiting  and 
passing.' 

FOB  KEEPINO  HOUSE  OF  ILL-FAME. 

That  A.  B.,  on and  on  divers  days  and  times  between 

that  date  and  the  finding  of  this  indictment,  kept  a  house  of  ill- 
fame  at ,  for  the  sake  of  lucre,  wherebv  divers  unlawful 

assemblies,  riots,  violations  of  the  peace  of  the  state  and  lewd 
offenses  in  the  same  house  at  such  times  as  well  in  the  night  as 
in  the  day  were  committed,  to  the  great  damage  and  common 
nuisance  of  all  the  citizens  of  the  state,  against  good  morals, 
etc.» 

^  Meyer  ▼.  S.,  41  N.  J.  0.    Therefore  as  committed  on  each  di£fereDt  day 

one  conviction  bars  a  prosecution  during  which  the  house  was  kept, 

for  a  similar  offense  on  a  prior  date:  and  a  conviction  may  be  had  on 

Freeman  v.  S.,  119  Ind.  501;  unless  each  count  on  the  same  trial:  HaU 

the  first  indictment  has  carved  out  v.  S.,  32  Tex.  Ap.  474 

a  particular   time  as  that  during  'This  is  substantially  the   form 

which  the  offense  was  conunitted,  sustained  in  S.  v.  Bailey,  21  N.  H. 

and  the  second  prosecution  is  for  a  843;  Smith  v.  C,  6  R  Mon.  21;  C.  v. 

time  prior  thereto:  Huffman  v.  S.,28  Stewart,  1  Serg.  &  R.  842;  Thatcher 

Tex.  Ap.  491.    Indeed,  it  is  said  by  v.  S.,  48  Ark.  00. 

way  of   dictum   that   in   different  '  Jennings  v.  C,  17  Pick.  80. 
counts  the  offenses  may  be  charged 
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§  1145.]  OFFENSES  AGAINST  CHABTm;  XTa  [PaST  XTL 

ANOTHSB  FOBM. 

That  A.  B.  and  0.  B.,  in  the  county  aforesaid,  on and 

on  divers  other  times  and  days  between  said  date  and  the  find- 
ing of  this  indictment,  and  continuously  from  said to  the 

date  of  finding  this  indictment,  did  keep  and  still  continue  to 
keep  a  house  of  ill-fame  for  the  purpose  of  prostitution  and 
lewdness,  and  did  then  and  there  permit  divers  persons  of  both 
sexes  in  said  house  to  commit  fornication  and  adultery  to  the 
distubance  of  others  and  to  the  common  nuisance  of  all  the 
good  people  of  the  state.* 

§  1145.  Evidence. — While  it  is  the  general  character  of  the 
house  which  is  in  issue,  and  the  proof  of  one  illegal  act  will  not 
be  sufficient  to  show  the  house  to  have  been  a  disorderly  one, 
yet  proof  of  one  particular  unlawful  act  may  be  admissible  as 
going  to  show,  with  other  evidence,  that  the  house  was  disor- 
derly.' General  disorderly  conduct  may  be  shown,  such  as 
quarreling,  fighting  or  breaking  in  and  out  of  the  place  by  the 
frequenters  of  the  house.'  But  the  opinion  of  a  witness  that 
the  house  as  kept  is  a  nuisance  is  not  competent.^  In  deter- 
mining whether  the  house  was  a  nuisance  the  particular  acts 
testified  to  and  their  probable  result,  rather  than  the  testimony 
of  particular  witnesses  as  to  whether  they  were  annoyed,  is  the 
proper  evidence.'  With  special  reference  to  houses  of  ill-famo 
it  is  said  that  the  conversation  of  the  inmates  of  the  house  may 
be  shown  as  indicating  its  character;'  and  further  as  showing 
the  character  of  the  house,  it  is  competent  to  prove  the  bad 
reputation  of  its  occupants  or  those  who  visit  it;^  but  as  to 
whether  evidence  of  the  bad  reputation  of  the  house  itself  can 
be  given  there  is  a  conflict  in  the  authorities,  it  being  held  by 

1 S.  ▼.  Alderman,  40  la.  875.  keeper  or  inmates:  C.  v.  Harwood,  4 
^Mahalovitoh  v.  a,  54  Ga.  217.  The  Gray,  41. 
nuisance  must  be  shown  as  an  exist-       ^C.  v.  Kimball,  7  Gray,  828;  S.  v. 
ingfact,  and  it  is  not  sufificient  alone  McGregor,  41  N.  H.  407;  Sw  ▼.  Board- 
to  prove  the  reputation  of  the  house:  man,  64  Me.  523;  Herzinger  v.  S.,  70 
S.  V.  Foley,  45  N.  H.  466.  Md.  278;  Beard   v.  a,  71  Md.  275; 
»  C.  V.  O'Brien,  8  Gray,  487.  Handy  v.  a,  63  Miss.  207;  King  v.  a, 
«  Smith  V.  C,  6  R  Mon.  2L  17  Fla.  183;  a  v.  Schaffer,  74  la.  704; 
ft  Garrison  v.  a.  14  Ind.  287.  a  v.  McDowell,  Dudley,  346;  Wins- 
«C.  V.  Kimball,  7  Gray,  328;  a  v.  low  v.  a,  5  Ind.  Ap.  306;  Sylvester 
Toombs,    79   la.    741;   but   not,   of  v.  S.,  42  Tex.  496;  U.  a  v.  Stevens,  4 
course,  conversation  of  persons  who  Cranch,  G.  0.  341;  U.  a  v.  McDowell, 
have  left  the  house,  such  con  versa-  4  Cranch,  C.  0.  423;  but  not  the  bad 
tionnot  being  in  the  presence  of  the  character   of   defendant:  XT.  &   v. 

NaUor,  4  Cranch,  a  a  87a 
806 


Cn.  54.]  KEEPING  DISOBDEBLY   HOUSES.  [§  1146. 

perhaps  the  weight  of  authority  that  evidence  of  the  general 
reputation  of  the  house  is  not  admissible^^  while  other  cases 
hold  that  evidence  that  the  general  reputation  of  the  house  in 
the  community  is  that  it  is  kept  for  public  prostitution  is  ad- 
missible.' Particular  acts  of  disorderly  conduct  copimitted  by 
the  occupants  or  frequenters  of  the  house,  either  within  the 
house '  or  of  the  occupants  of  the  house  committed  elsewhere/ 
are  admissible. 

1  &  Y.  Boardman,  64 Me.  528;  Handy  879;  T.  ▼.  Stone,  2  Dak.  155;  Cook  ▼. 

T.  a,  68  Miss.  207;  Henson  v.  a,  62  a«  22  Tex.  Ap.  611;  Morris  ▼•  a,  88 

Md.231;U.a  V.  Jourdine,4Cranch»  Tex.  60a 

a  C  83a  >a  v.  McGregor,  41  N.  H.  407;  a 

SS.  v.  McDowell, Dudley,  846;  King  v.  Garing,  75  M&  50t 

T.  a,  17  Fla.  188;  a  v.  Mack,  41  La.  ^Beard  y.  a,  71  Md.  276. 
An.  1079;  T.  v.  Chartrand,  1  Dak.  T. 
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CHAPTER  55. 

PROCURING  ABORTION;  CONCEALING  BIRTH  OP  BASTARD. 

§  1146.  Procuring  abortion, —  The  miscarriage  of  a  preg- 
nant woman  consists  in  the  prematare  explosion  of  the  ovum 
or  fetus,  or  of  the  living  child,*  and  to  produce  such  miscar- 
riage is  to  procure  an  abortion.*  At  common  law  the  procur- 
ing of  an  abortion  is  not  criminal  as  against  the  mother  unless 
it  is  without  her  consent,  in  which  case  it  is  an  aggravated  as- 
sault;' but  to  cause  the  death  of  the  child  after  it  has  quick- 
ened is  criminal,  though  it  is  not  homicide.^  But  in  some  states 
it  is  held  that  procuring  an  abortion  is  criminal  whether  the 
child  was  quick  or  not.*  A  woman  is  said  to  be  quick  with 
child  when  she  has  conceived,  but  she  is  with  quick  child,  or 
the  child  is  quick,  when  the  mother  has  felt  the  child  alive  and 
quick  within ;  that  is,  at  whatever  time  the  fetus  may  have  a 
separate  existence.*  By  statutes,  both  in  England  and  the 
United  States,  the  procuring  of  an  abortion  is  now  criminal 
whether  the  child  is  quick  or  not,  there  being,  however,  in 
some  states,  a  heavier  penalty  if  the  offense  is  committed  after 
quickening.^  To  procure  an  abortion  within  the  statutory  defini- 
tion implies  intention  to  produce  that  effect,  and  one  who  by 
violence,  but  without  any  purpose  to  cause  such  result,  does 
an  injury  to  a  pregnant  woman  producing  miscarriage,  is  not 
punishable  for  the  crime  of  producing  abortion.' 

1  Smith  V.  a,  83  Me.  48.  Cooper,  23  N.  J.  63;  Mitchen  ▼.  0., 

«  Mills  V.  C,  13  Pa.  St  631;  Abrams  78  Ky.  204;  Smith  v.  a,  33  Me.  48; 

▼.   Foshee,    3   la.    374     The    word  3  Inst  50;  supra,  g  294. 

"abortion  "  is  properly  used  in  con-  *  Mills  v.  C,  13  Pa.  St  631;  CX  y.  De- 

nection  with  the  woman  and  not  main.  Bright,  441;  a  v.  Slagle,  88 

the  erabyro  of  the  child:  Mills  v.  C,  N.  C.  630. 

13  Pa.  St  631.  <  Goldsmiths'  Case,   8  Camp.  76; 

•C.  V.  Parker,  9  Met  863;   a  v.  Reg.  v.  Wycherley,  8  C.  &  P.  263; 

Cooper,  33  N.  J.  52;  Abrams  v.  Fo-  Rex  v.  Phillips,  3  Camp.  77. 

shee,  3  la.  274;  Hatfield  v.  Gano,  15  ^  a  v.  Cooper,  33  N.  J.  53. 

la.  177.  •  Slattery  v.  P.,  76  111.  317. 

^0.  V.  Parker,  9  Met  263;  8,  v. 
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Ch.  55.]  PROCUfiINO   ABOBTION,  ETC.  [§§  1147,  1148. 

§  1147.  Where  death  results. —  Under  the  ordioary  pro- 
visions the  offense  is  committed  without  regard  to  the  death 
either  of  the  woman  or  of  the  child,  though  such  circumstances 
may  constitute  an  aggravation.*  If  the  death  of  the  child  re- 
sults after  birth  by  reason  of  the  premature  birth  or  injury  be- 
fore birth,  such  death  constitutes  a  homicide,  and  is  criminal 
or  not,  depending  on  the  circumstances.^  If  the  death  of  the 
woman  is  caused  by  an  unlawful  attempt  to  procure  abortion, 
the  crime  will  be  at  least  manslaughter,'  and  it  is  immaterial 
whether  the  woman  is  quick  with  child  or  not.*  But  where 
the  procuring  of  the  abortion  is  a  felony,  the  death  resulting 
therefrom  will  be  murder  in  the  second  degree.^  In  some  states 
the  act  of  causing  the  death  of  a  woman  in  an  attempt  to  pro- 
cure an  abortion  upon  her  is  made  a  distinct  offense,  and,  if  so, 
it  should  be  thus  charged,  and  not  charged  in  the  form  of  an 
indictment  for  homicide.*  Under  an  indictment  for  such  offense 
there  may  be  a  conviction  for  procuring  an  abortion,^  or  for 
attempting  to  procure  it."  But  it  is  not  competent  to  make 
the  attempt  to  procure  an  abortion  manslaughter  where  neither 
the  death  of  the  child  nor  the  death  of  the  mother  is  a  neces- 
sary element  of  the  crime.* 

§1148.  Attempting;  advising. —  At  common  law  it  is  a 
misdemeanor  to  administer  a  noxious  drug  to  a  woman  with 
the  intent  to  produce  an  abortion.**  There  are  various  statu- 
tory provisions  relatiing  to  the  attempt  to  procure,  or  the  ad- 
ministration of  drugs,  etc.,  or  the  use  of  instruments,  with 
intent  to  procure,  or  the  advising  of  a  woman  to  take  such  drug 

1  a  y.  Oedicke,  48  N.  J.  86;  G  ▼.  gomery  v.  a,  80  IncL  338;  Traylor  ▼. 

Thompson,  108  Mas&  461.  8,,  101  Ind.  65. 

3  Supra,  §§  394,  847.  7  p.  y.  Jackson,  8  Hill,  9a 

s  a  V.  McNab,  20  N.  H.  160;  gupra,  «  C.  v.  Adams,  127  Mass.  15. 

§  827.  •  a  V.  Young,  55  Kan.  849. 

*  Yundt  V.  P.,  65  IlL  872;  Peoples  v.  w a  v.  Slagle,  82  N.  C.  653;  Holli- 

C,  87  Ky.  487.    In  an  attempt  oaus-  day  v.  P.,  9  111.  111.    By  an  Arkansas 

ing  death  the  crime  will  be  man-  statute  it  is  a  felony  to  give  to  a  preg- 

slaughter  whether  the  woman  was  nant  woman  drugs  for  the  procuring 

pregnant  or  not:    Reg.  v.  Gaylor,  of  an  abortion  before  the  period  of 

Dears.  &  R  288.  quickening.    If  this  element  is  not 

^a  V.  Moore,  25  la.  128:  S.  v.  Mc-  charged  in  the  indictment  the  con- 
Nab,  20  N.  H.  160;  C.  v.  Parker,  9  viction  may  be  for  the  common-law 
Met  263;  supra,  §  327.  misdemeanor:  a  v.  Beed,  45  Ark.  833. 

<^  CX  V.  Jackson,  15  Gray,  187;  Mont- 
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or  use  sach  insfruments  with  intent  to  procure  an  abortion. 
Under  such  statutes  it  is  immaterial  to  charge  an  assault,  but 
the  charge  of  an  assault  will  not  prevent  the  indictment  being 
sufficient  if  the  statutory  crime  is  charged;^  nor  will  the  fact 
that  the  evidence  shows  an  actual  miscarriage  to  have  been 
procured  prevent  a  conviction  for  administering  a  drug  with 
intent.'  Under  these  statutes  the  crime  may  be  committed 
during  any  portion  of  the  period  of  gestation.'  The  several 
acts  or  means  by  which  the  abortion  .was  attempted  to  be  pro- 
cured may  be  charged  conjunctively  in  one  count,^  the  object 
being  the  same  and  both  forms  of  the  charge  being  included  in 
the  same  statutory  provisions.'  The  English  statute  provides 
a  punishment  for  administering  or  causing  to  be  taken  any 
^*  noxious  thing "  with  intent  to  produce  a  miscarriage,  and  it 
has  been  held  that  if  the  substance  in  the  quantity  taken  is  not 
calculated  to  produce  the  result  intended,  the  crime  is  not  com- 
mitted;' but  that  the  question  whether  in  the  quantity  taken 
it  was  dangerous  was  for  the  jury.^  So  under  a  statute  pro- 
hibiting the  furnishing  of  any  article  or  thing  to  a  pregnant 
woman  designed  and  intended  for  procuring  an  abortion,  it  was 
held  that  the  sale  of  an  ordinary  English  catheter  manufactured 
for  a  lawful  purpose  would  not  be  criminal,  although  the  sale 
was  with  the  intention  that  it  should  be  used  in  an  attempt  to 
procure  an  abortion.'  Under  American  statutes  as  to  admin- 
istering "any  poison,  drug,  medicine  or  noxious  thing,"  it  is 
not  necessary  that  the  drug  as  administered  be  capable  of  pro- 
ducing the  result  if  it  is  noxious  or  harmful  and  given  with 
that  intent.'  Indeed,  it  is  said  not  to  be  material  to  either 
allege  or  prove  that  the  thing  administered  was  in  fact  poison- 
ous or  noxious,  or  that  it  would  tend  to  produce  the  result  in- 
tended and  desired,  the  intent  on  the  part  of  defendant  being 
the  essence  of  the  crime.^'  In  defining  the  word  "poison"  as  used 

1  Hatchard  v.  8.,  79  Wis.  357.  •  Reg.  v.  Perry,  2  Cox,  328;  Beg.  ▼. 

>  Dougherty  v.  P.,  1  Cola  514.  Isaacs,  L.  &  C.  220. 

<  Wilson  v.  S.,  2  Ohio  St.  319.  7Reg.  v.  Cramp,  6  Q.  R  D.  807; 

^P.  V.  Davis,  56  N.  Y.  95;  C.  v.    Reg.  v.  Hollis,  28  L.  T.  45& 
Brown,  14  Gray,  419.  »  S.  v.  Forsythe,  78  la.  695. 

•0.  V.  Brown,  14  Gray,  419.    And       »a  v.  Gedicke,  48  N.  J.  80. 
it  is  immaterial  that  the  indictment      ^^  C.    v.    Morrison,    16   Gray,  894; 
also  alleges  the  death  of  the  woman    Dougherty  v.  P.,  1  Cola  614;  &  t. 
as  caused  thereby:  Ibid.  Owens,  22  Minn.  288;  &  v.  Fitegerald* 

49  la.  260. 
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in  such  a  statute  it  is  said  that  it  includes  all  substances  which 
operate  in  any  way  calculated  to  superinduce  a  miscarriage  or 
make  it  possible,^  and  it  seems  that  the  name  or  nature  of  the 
drug,  etc.,  need  not  be  specified  if  the  statutory  description  is 
used.'  It  is  not  necessary  that  the  attempt  should  have  the 
result  intended  in  order  to  constitute  the  crime  of  prescribing 
"any  drug,  etc.,"  with  intent  to4)rocure  abortion;'  nor  will  it 
disprove  such  crime  as  charged  that  the  abortion  was  in  fact 
caused  by  some  other  means; '  nor  is  it  necessary  to  allege  and 
prove  that  the  woman  was  in  fact  pregnant,  or  that  defendant 
knew  or  believed  her  to  be  so.*  The  early  English  statute  on 
the  subject  related  only  to  the  administering  or  causing  to  be 
administered;*  but  under  statute  making  it  criminal  to  admin- 
ister or  advise  to  be  taken,  etc.,  it  was  held  not  essential  that 
the  drug  be  actually  taken,  as  the  act  of  defendant  in  advising 
it  would  be  sufficient  to  constitute  the  crime.''  So  if  the  abor- 
tion is  in  fact  procured,  the  one  who  advises  it  would  be  an 
accomplice,  but  if  not  he  would  be  punishable  as  principal  for 
an  attempt.®  Under  the  New  York  statute,  however,  it  is  held 
that  one  who  advises  is  guilty  only  where  the  advice  is  acted 
upon.*  Even  under  the  English  statute  if  the  advice  be  given 
and  followed  the  one  who  advises  may  be  punished  for  the 
offense  of  causing  to  be  taken  ;^*  and  under  a  still  more  recent 
English  statute  for  the  punishment  of  supplying  any  noxious 
thing  with  intent  that  it  shall  be  employed  for  the  purpose,  it 
is  not  necessary  that  the  intention  of  employing  it  should  exist 
in  the  mind  of  any  other  person  than  the  person  supplying  it." 

>  Dougherty  v.  P.,  1  Cola  514;  P.  Wood,  11  Gray,  85;  a  v.  Fitzgerald, 

▼.  Garmichael,  6  Mich.  10.  49  la.  260;  but  under  the  New  Jer- 

3  Dougherty  V.  P.,  1  Cola  514;  S.  v.  sey  statute  it  was  held  necessary 

Reed,  45  Ark.  333;  S.  v.  Van  Houten,  that  the  woman  be  pregnant,  though 

37  Ma  357;  S.  ▼.  Vawter,  7  Blackf.  actual  knowledge  of  that  fact  on 

5d2.  the  part  of  the  defendant  need  not 

>S.  v.  Owens,  22  Minn.  238;  Dough-  be  alleged  or  proved  further  than  as 

erty  v.  P.,  1  Cola  514.  implied  in  an  intent  to  procure  a 

*a  V.  Morrow,  40  S.  C.  221.  miscarriage:  Powe  v.  S.,  48  N.  J.  84 

•a  V.  Tibbetts,  157  Mass.  519;  a  v.  •  Rex  v.  Cadman,  1  Moody,  114. 

Taylor,  132  Mass.  261;  C.  v.  Follans-  ^8.  v.  Murphy,  27  N.  J.  112. 

bee,  155  Mass.  274;  Reg.  v.  Goodchild,  «  Wniingham  v.  &,  33  Tex.  Ap.  9a 

2  G  &  K.  293;  Reg.  v.  Titley,  14  Cox,  »  P.  v.  Phelps,  133  N.  Y.  267. 

502.     ContrcL,    Rex    v.    Scudder,    1  w  Reg.  v.  Farrow,  Dears.  &  B.  164; 

Moody,  216^   Much  less  is  it  neces-  Reg.  v.  Wilson,  Dears.  &  R  127. 

Hury  that  the  child  be  quick:  C.  v.  n  Reg.  y.  HiUman,  L.  &  C.  34a 
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80  under  the  Maryland  statute  one  was  held  guilty  ^  of  causing 
to  be  used "  who  sent  by  mail  a  letter  to  a  pregnant  woman 
accompanying  it  with  a  bottle  of  medicine,  with  directions  for 
its  use,  and  naming  other  means  to  be  employed.^  The  act  of 
sending  through  the  mails  medicines,  articles,  etc.,  designed  or 
intended  for  the  prevention  of  conception  or  for  the  procuriDg 
of  abortion,  or  advertisements  of  such  things,  is  punishable  as 
a  crime  against  the  federal  postal  laws,  which  must  be  limited 
in  their  operation,  however,  to  the  protection  of  the  mails.* 

§  1149.  Consent;  Beeesstty. —  The  consent  of  the  woman  is 
no  defense  to  the  crime,  the  malice  necessary  to  constitute  the 
offense  being  merely  the  absence  of  lawful  justification.'  Some 
statutes  contain  an  exception  of  cases  where  the  abortion  is 
necessary  to  save  the  life  of  the  woman,  and  in  some  cases  it 
is  held  that  such  exception  must  be  negatived  in  the  indict- 
ment.' Other  cases,  however,  hold  that  the  exception  need 
not  be  negatived  in  the  indictment,  but  is  a  matter  of  defense.^ 

§  1150.  The  indictment. — In  general,  as  in  other  offenses  of 
this  description,  it  is  sufficient  to  follow  the  words  of  the  stat- 
ute,* and  it  is  held  not  to  be  necessary  to  allege  the  kind  of 

1  Jones  V.  a,  70  Md.  82S.  «  a  v.  Rupe,  41  Tex.  83;  Q  v.  Wood, 

SU.  &  V.  Bott,  11  Blatchf.  34S.  11  Gray,  85i  At  least  this  is  true 
Further  as  to  the  use  of  the  mails  for  where  the  statute  does  not  specific- 
such  purposes,  see  tn/ro,  ch.  67.  ally  make  an    exception    and  the 

SG.  V.  Wood,  11  Gray,  85.    There-  necessity  is  relied  on  generally  as  a 

fore  the  charge  of  assault  connected  common-law  defense:  a  ▼.  Wood,  53 

with  the  act  is  unnecessary  and  su-  N.  H.  484. 
perfluous:  C.  ▼.  Snow,  116  Mass.  47.        *C.T.Corkin.  186Mas8.429.  Form: 

An  infant  is  incapable  of  consenting  The  said  A.  B.,  in ,  on ^  did 

to  the  procurement  of  an  abortion:  wilfully,  knowingly,  unlawfully  and 

White  V.  Murtland,  71  111.  250.  feloniously  give  and  administer  to 

< Moody  V.  a,  17  Ohio  St.  Ill;  a  v.  M.  B.,  a  woman  who  was  then  and 
Stokes,  54  Vt.  170.  And  the  allega-  there  pregnant  and  in  a  family  way, 
tion  must  be  as  broad  as  the  statute  and  who  had  been  so  about  three 
and  negative  the  necessity  for  pro-  months,  a  certain  deleterious  drug, 
curing  the  miscarriage,  and  not  potion  and  medicine,  which  said 
merely  the  necessity  for  using  the  M.  R  took  inwardly — the  said  drug, 
means  made  use  of:  Bassett  v.  a,  potion  and  medicine  is  unknown  to 
41  Ind.  803.  But  it  is  not  neces-  the  said  grand  jury  —  with  intent  to, 
sary  to  negative  the  statutory  pro-  and  did  thereby,  by  giving  and  ad- 
vision  as  to  the  act  being  upon  the  ministering  to  her  as  aforesaid,  cause 
advice  of  two  physicians,  as  that  is  her,  the  said  M.  R,  to  abort  and  mis- 
only  a  matter  of  evidence  bearing  carry  and  bring  forth  many  months 
on  the  question  of  necessity:  Moody  before  her  time:*'  Mitchell  v.  G.,  78 
T.  a,  17  Ohio  St  IIL  Ky.  204 
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drag  or  instrument  nsed.^  At  any  rate  it  is  sufficient  to  allege 
the  use  of  a  certain  drug  or  a  certain  instrument,  the  name  and 
a  more  particular  description  of  which  are  to  the  grand  jurors 
unknown.'  Several  different  means  may  be  charged  and  a  con- 
viction had  upon  the  proof  of  any  one  of  them.'  If  the  indict- 
ment charges  an  attempt  and  the  use  of  means,  etc.,  it  is  not 
necessary  that  it  specifically  allege  the  intent.^  In  an  indict- 
ment for  making  public  by  printing  or  writing,  etc.,  informa- 
tion as  to  where  advice  may  be  obtained  for  the  purpose  of 
procuring  a  miscarriage,  it  was  held  necessary  to  allege  the 
manner  in  which  the  printing  and  writing  were  made  public* 
Oases  furnishing  illustrations  as  to  the  form  of  indictment  held 
sufficient  under  particular  statutes  are  cited  in  the  note.'  The 
offense  is  complete  where  the  medicine  is  administered,  and 
the  venue  may  be  laid  in  that  county,  although  the  miscarriage 
occurs  in  another  county.^  If  the  offense  is  that  of  advising 
or  procuring  a  drug  to  be  taken,  the  state  where  the  woman 
was  when  the  advice  was  given  may  take  jurisdiction,  although 
the  defendant  was  in  another  state  and  sent  the  advice  and  the 
medicine  by  mail.' 

§  1151.  Evidence. —  Circumstantial  evidence  is  sufficient,  and 
it  is  not  necessary  to  show  that  it  was  impossible  for  the  crime 
to  have  been  committed  by  another  than  the  defendant.'  The 
fact  of  pregnancy  by  illicit  intercourse  may  be  shown,*'  and  the 
fact  that  at  the  time  of  the  act  the  woman  was  an  inmate  of  a 
house  of  ill-fame."  Evidence  of  different  attempts  at  about  the 
same  time  to  produce  a  miscarriage  on  the  same  woman  are 
admissible  as  parts  of  the  same  transaction.*'  The  intent  is 
sufficiently  established  by  proving  the  act  and  the  occasion  for 
it."  The  declarations  of  the  woman  indicating  present  pain  at 
the  time  of  the  abortion  are  admissible.*'    The  woman  upon 

i&  V.  Vawter,  7  Blackt  692;  Wat-  Baker  v.  P.,  105  IlL  463;  Dougherty 

Bon  V.  a,  9  Tex.  Ap.  237;  Cave  v.  a,  v.  P.,  1  Cola  614^ 

83  Tex.  Ap.  336.  ?  a  v.  Hollenbeck,  36  la.  112. 

SQ  y.  Corkin,  136  Mass.  429;  C.  v.  ^a  v.  Morrow,  40  a  C.  221. 

Thompson,  169  Mass.  66;  Baker  v.  P.,  *C.  v.  Leach,  166  Mass.  99. 

106  DL  452.  10  P.  v.  Josselyn,  89  CaL  893;  Scott 

•Scott  V.  P.,  141  111.  195.  V.  P.,  141  IlL  195. 

*  Scott  V.  P.,  141  111.  195.  "Hays  v.  S..  40  Md.  63a 

»a  ▼.  Fiske,  66  Vt.  434.  W  Scott  v.  P.,  141  IlL  195. 

•a  ▼.  Thompson,  108  Masa  461;  i^S.  ▼.  Montgomery,  71  la.  68a 

i«a  ▼.  Leach,  156  Mas&  99L 
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whom  the  attempt  is  made  with  her  consent  is  not  an  accom- 
plice in  such  sense  that  her  testimony  requires  corroboration;^ 
but  the  woman  may  be  an  accomplice  in  such  sense  that  her 
admissions  or  declarations  are  admissible  against  the  defendant 
as  those  of  a  confederate.' 

§  1153.  Concealing  birth  of  a  bastard. —  There  are  statutes 
in  some  of  the  states  punishing  the  concealment  on  the  part  of 
the  mother  of  the  birth  or  death  of  a  bastard  child,  the  object 
of  such  statutes  doubtless  being  to  cover  cases  where  it  appears 
that  the  bastard  was  born,  but  it  cannot  be  shown  whether  it 
was  born  dead  or  alive,  and  therefore  the  crime  of  child-mur- 
der cannot  be  established.'  The  concealment  need  not  be  from 
all  persons,  but  it  is  sufScient  if  the  woman  does  anything  to 
prevent  the  fact  being  generally  known  with  the  purpose  of 
concealment  and  the  quieting  of  investigation.^  These  statutes 
relate  to  the  concealment  of  the  birth  only  where  the  child  is 
dead,^  and  the  indictment  must  expressly  allege  that  the  child 
was  dead  at  the  time  of  the  concealment,*  and  the  concealment 
as  shown  must  be  in  connection  with  the  birth  and  death  of 
the  child.^    The  concealment  must  be  with  intent  to  prevent 

IC.  V.  Wood,  11  Gray,  85;   (X  v.  &  K.  623;  Reg.  v.  Sleep,  9  Cox,  659; 

Follansbee,  155  Mass.  274;  Dunn  v.  Rex  v.  Snell,  2  M.  &  Rob.  44;  Reg.  V. 

P.,  29  N.  Y.  523 ;  S.  v.  Owens,  22  Minn.  Perry,  Dears,  471 ;  Reg.  v.  Gtoldthorpe, 

238;  Willingham  y.  a,  33  Tex.  Ap.  Car.  &  M.  385;  Reg.  v.  Fambam,  1 

98;  Watson  v.  &,,  9  Tex.  Ap.  237.  Cox,  849;  Reg.  v.  Goode.  6  Cox,  318; 

And  see  supra,  §  199.    Contra,  P.  v.  Reg.  y.  HounseU,  2  M.  &  Rob.  292; 

Josselyn,  39  Cal.  393,  holding;  how-  Reg.  v.  Brown,  L.  R.   1  C.  C.  244; 

ever,  that  the  corroboration  need  not  Reg.  v.  Cook,  21  L.  T.  216;  Reg:  y. 

extend  to  the  particular  method  em-  Opie,  8  Cox,  332;  Reg.  y.  George,  11 

ployed  but  only  to  the  general  in-  Cox,  41. 

tent  of  defendant.  ^  Pennsylvania  v.  McKee,  Addison, 

«P.  v.  Davis,  56  N.Y.95;  P.v.Mur-  1;  Reg.  v.  May,  10  Cox,  448;  Reg.  v. 

phy,  101  N.  Y.  126,  overruling  P.  v.  Bell,  8  Ir.  R.  C.  L.  541. 

Vedder,  98  N.  Y.  630.  « Douglass   y.    C,    8   Watts,  535; 

>  C  V.  Clark,  2  Ashmead,  105;  Penn-  Boyles  v.  C,  2  Serg.  &  R.  40.    But  it 

sylvania  v.  McKee,  Addison,  1;  S.  v.  is  not  necessary  to  state  whether  the 

Kirby,  57  Me.  80;  S.  v.  Ihrig,  106  Ma  child  died  before,  at»  or  after,  its 

267;  Sullivan  V.  S.,  36  Ark.  64;  Dunn  birth:  Reg.  y.  Coxhead,  1  C.  &  E. 

y.  S.,  57  Ark.  560;  Reg.  v.  Morris,  3  623.    In  an  English  case  it  is  said 

Cox,  489.  that  the  dead  body  must  be  found 

«a  y.  Hill,  58  N.  H.  475.    As  to  and  identified:  Reg.  v.  WiUiams,  11 

what  is  sufficient  concealment  under  Cox,  684. 

the  English  statute,  see  Rex  v.  Corn-  ^o.  y.  Clark,  2  Ashmead,  105;  S.  v. 

waU,  Rus&  &  Ry.  336;  Reg.  v.  Turner,  Kirby,  57  Me.  80. 
8  a  &  P.  755;  Reg.  y.  Coxhead,  1  C. 
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the  fact  of  birth  and  death  being  known ;  *  but  if  the  act  of 
disposing  of  the  body  is  such  as  to  lead  to  that  result,  it  is  not 
necessary  to  allege  or  prove  any  specific  intent.*  The  indict- 
ment must  allege  facts  showing  the  commission  of  the  act  and 
not  simply  the  legal  conclusion  that  accused  concealed  the 
birth  of  the  child  by  secreting  it  so  that  it  might  not  be  known 
whether  or  not  it  had  been  bom  alive.*  But  the  means  by 
which  the  mother  endeavored  to  effect  the  concealment  need 
not  be  alleged.*  The  mother  alone  can  be  guilty  as  principal 
in  the  offense,^  but  she  may  commit  it  through  an  accomplice,* 
and  the  accomplice  may  be  guilty  of  aiding  and  abetting,  if 
that  is  made  criminal  by  the  statute.^  The  English  cases  differ 
as  to  what  is  a  '^  child  "  within  the  meaning  of  the  statute,  it 
having  been  held  that  it  must  appear  that  the  child  had  gone 
such  a  time  in  its  mother's  womb  that  it  would  in  the  ordinary 
course  of  things  when  born  have  a  fair  chance  of  living,  and 
that  under  seven  months  it  may  fairly  be  presumed  that  it 
would  not  be  born  alive; *  while  in  another  case  it  is  held  that 
it  was  properly  left  to  the  jury  to  say  whether,  even  though 
the  child  had  not  gone  seven  months,  it  had  so  far  matured  as 
to  become  a  child. or  was  only  a  fetus  or  the  unformed  subject 
of  a  premature  miscarriage.* 

^Beg.  V.  Clarke,  4  F.  &  F.  1040;  <Rez  v.  Douglas,  7  C.  &  P.  644 

RezT.Higley,  4  C.  &  P.  866;  Reg.  v.  7  Reg.  v.  Skelton,  3  C.  &  K  119; 

Bate»  11  Cox,  686;  Reg.  v.  Morris,  3  Reg.  v.  Bird,  2  C.  &  K  817. 

Cox.  489L  8  Reg.  v.  Berriman,  6  Cox,  88a 

«&  T.White,  76  Ma  06;  S.v.Ihrig,  »Reg.  v.  Hewitt,  4  F.  &  F.  IIOL 

106  Ma  267.  In  another  case  it  was  said  that  a 

>  Foster  v.  C.»  12  Bush,  873b  foetus  no  bigger  than  a  man's  finger, 

^Boyles  y.  C,  2  Serg.  &  R.  40.  but  having  the  shape  of  a  child,  was 

•Reg.  ▼.  Wright^  0  a  &  P.  754.  a  child:  Reg.  ▼.  Colmer,  9  Cox,  506. 
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CHAPTER  56. 

SODOMY. 

§1153.  Wbat  constttntes. —  This  offense  is  safBcienily  de- 
scribed by  calliDg  it,  with  Blackstone,  the  crime  against  nature, 
committed  either  with  a  human  being  or  a  beast.^  A  fowl  has 
been  thought  not  to  come  within  the  term  *^  beast "  in  this 
definition;  at  any  rate  it  was  held  that  where  the  fowl  was  so 
small  that  entrance  of  the  male  organ  into  its  private  parts  was 
impossible  and  they  were  torn  in  the  attempt,  the  crime  was 
not  committed,^  but  the  criminal  attempt  to  commit  may  be 
with  a  fowl.'  The  act  must  be  in  that  part  where  sodomy  is 
usually  committed ;  the  act  in  a  child's  mouth  does  not  consti- 
tute the  offense.^  No  doubt  the  requirement  as  to  penetration 
and  emission  is  the  same  as  in  rape.*  If  the  act  is  between 
human  beings,  each  is  guilty  if  both  consent,*  but  consent  of 

14  BL  Com.  215;  CX  v.   DUl,  160  184;  Davis  v.  Brown,  27  Ohio  St  826; 

Has&  536.     Webster  defines  it  as  S.  v.  Place,  5  Wash.  773. 

'* carnal   copulation   in   a   manner  'Rex  v.  Mulreaty,  1  Rusa  Cr.  699. 

against  nature;    buggery."    Under  'Reg.  v.  Brown,  24  Q.  R  D.  857. 

the  Texas  statute  requiring  that  of-  ^Rex  v.  Jacobs,  Russ.  &  Ry.  831; 

fenses  to  be  punishable  must  be  ex-  Prindle  v.  S.,  31  Tex.  Ap.  551. 

pressly  defined  by  statute,  it  was  held  ^C.  v.  Thomas,   1  Va.  Ca&  807; 

that  a  definition  of  the  offense  as  Pennsylvania  t.  Sullivan,  Add.  148; 

''the     abominable   and    detestable  Comstock  v.  S.,  14  Neb.  205;  Hodges 

crime   against    nature    committed  v.  S.,  94  Ga.  593;  Rex  v.  Reekspear,  1 

with  mankind  or  beast,"  was  not  Moody.  842;  Rex  v.  Cozins,6  CL  &  P. 

sufficiently  definite:  Fennell  v.  S.,  82  851.    Some   cases  hold  that»  aside 

Tex.  878;  Frazier  v.  S.,  89  Tex.  390.  from  statutory  provisions^  emission 

But  this  is  not  the  rule  elsewhere,  must  be  shown:  P.  v.  Hodgkin,  94 

and  it  is  no  longer  the  rule  in  Texas,  Mich.  27;  S.  v.  Gray,  8  Jones,  170; 

and  the  statutory  description  as  the  Williams  v.  S.,  14  Ohio,  222;  Rex  v. 

crime  against  nature  is  sufficient:  Duffin,  1  Elast,  P.  G.  865;  2  Bish.  Or. 

S.  V.  Williams,  84  La.  An.  87;  Gross  L.,  §  1127.,   Penetration  may,  how- 

V.  S.,  17  Tex.  Ap.  476.     In  states  ever,  be  proved  by  circumstantial 

where  common-law  crimes  are  not  evidence:  Gollins  v.  S.,  73  Ga.  76; 

recognized,  and  there  is  no  statute  Gross  v.  S.,  17  Tex.  Ap.  476. 

as  to  this  offense,  it  is  of  course  not  *Reg.  v.  Allen,  2  G.  &  K.  869;  4  BL 

punishable:  Estes  v.  Garter,  10  la.  Goul  216i 
400;  Melvin  v.  Weiant,  86  Ohio  St 

816 
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one  is  immaterial  as  to  the  guilt  of  the  other.^  The  attempt 
may  be  panishable,^  and  a  conviction  therefor  may  be  bad 
under  an  indictment  charging  the  offense.'  So  an  assault  to 
commit  the  offense  may  be  punished  as  an  indecent  assault,  but 
not  where  the  other  party  assents/  unless  such  consent  is  given 
in  ignorance  of  the  nature  of  the  act.^ 

§1154.  Indictment. —  An  indictment  which  charges  that 
defendant  "  did  unlawfully  and  feloniously  commit  a  certain 
unnatural  and  lascivious  act "  with  a  person  named/  or  "  did 
feloniously,  etc.,  commit  the  infamous  crime  against  nature  " 
with,  etc.,^  is  sufficient.  But  it  is  not  enough  to  simply  fol- 
low the  general  language  of  the  statute  without  charging 
the  act.®  It  is  not  sufficient  to  say  that  defendants  did  commit 
together  "divers  lewd,  beastly,  unnatural  and  sodomitical 
practices."  •  The  offense  may  be  charged  as  committed  with 
a  certain  person  named  without  otherwise  alleging  that  it  was 
committed  with  a  human  being  as  distinguished  from  an  animal,^® 
or  with  a  "bitch"  ^*  or  with  a  "mare,  the  same  being  a  boast."  " 

1  Reg.  ▼.  Jenyman,  8  C.  &  P.  604  indictment  that  defendant  had  a 

>Reg.  V.  Eaton,  8  C.  &  P.  417;  or  "venerial  affair/'  etc.,  is  not  essen- 

an  assault  with  intent  to  commit:  tial:  Lambertson  v.  P.,  5  Park.  Cr. 

Davis  ▼.  a,  8  Har.  &  J.  154;  a  ▼.  200. 

Place,  5  Wash.  77a  <a  v.  Campbell, 09  Tex.  44    Form: 

>a  ▼.  Frank,  103  Ma  12a  But  in  that  state  the  following  was 

^Keg.  V.  Wollaston,  12  Cox,  180.  held  sufEloient:  "Did  then  and  there 

*Beg.  V.  Lock,  Lb  R.  2  C.  C.  10;  unlawfully    and    wilfully    commit 

Mascolo  V.  Montesanto,  61  Conn.  50.  with  a  mare,  the  same  being  a  beast, 

*  GL  Y.  Dill,  IGO  Masa  536.  the  abominable  and  detestable  crime 

7  P.  Y.  Williams,  59  Cal.  897;  a  v.  against  nature,  by  then  and  there 

Chandonette,  10   Mont  280;    a   v.  having  carnal  connection  with  said 

Williams,  34  La.  An.  87.    Form:  The  beast,  and  did  then  and  there  com- 

common-law  indictment,  as  given  in  mit  the  crime  of  sodomy  with  said 

1  Archb.  Cr.  Pr.  &  PI.  309,  is  as  fol-  beast: "    Cross  v.  a,  17  Tex.  Ap.  176. 

lows:  "That  A.  B.,  at  ,  on ,  The  attempt  to  commit  was  held 

in  and  upon  one  C.  D.,  feloniously  sufficiently    charged     as     follows: 

did  make  an  assault,  and  then  felo-  "That  before  the  finding  of  this  in- 

niously,  wickedly  and  against  the  dictment  A.  B.,  against  the  order  of 

order  of  nature  had  a  venerial  affair  nature,  attempted  to  carnally  know 

with  the  said  C.  D.,  and  then  felo-  a  certain  beast,  to  wit,  a  mare:  '* 

niously  did  know  the  said  C  D.,  Bradford  v.  S.,  104  Ala.  68. 

and  then  feloniously,  wickedly  and  *  Reg.  v.  Rowed,  3  Q.  R  180. 

against  the  order  of  nature  with  the  ^®  P.  v.  Moore,  103  Cal.  508. 

said  C.  D.  did  commit  and  perpe-  ^^  Reg.  v.  Allen,  1  C.  &  K.  495b 

trate  the  abominable  crime  of  bug-  ^^  Cross  v.  a,  17  Tex.  Ap.  476. 
gery.'*    But  the  allegation  in  this 
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§  1166.  ETidence. — It  is  not  competent  to  show  a  general 
difi^sition  or  inclination  to  commit  such  offenses.^  The  crime 
is  one,  like  rape,  easy  to  charge  and  difScnlt  to  disprove;  and 
therefore  the  accusation  should  be  clearly  made  out  to  warrant 
conviction,'  especially  if  a  considerable  period  of  time  has 
elapsed  before  complaint  is  made  by  the  injured  party.*  The 
fact  only  of  such  complaint,  and  not  the  particulars  of  it^  may 
be  shown«^  A  consenting  party  is  an  accomplice,  whose  evi- 
dence must  be  corroborated.* 

1  Rex  v.  Cole,  1  Rusa  Cr.  70a  «  &  y.  Gnwo,  28  La.  An.  95& 

>4  BL  Com.  215;  P.  y.  Moore,  108       •  Media  y.  a,  27  Tex.  Api  194;  Keg. 
CaL(K)a  Astorape,8ee«ttpro,§45a    y.  JeUyman,  8  C.  &  P.  604    And 
>Beg.  y.  Robins,  1  Coz,  114  a  y.  Snow,  111  Masa  41t 

818 


CHAPTER  57. 

OBSCENITY  AND  INDECENCY. 

§  1156.  Obseene  language. —  Indecent  and  obscene  publica- 
tions are  at  comnoion  law  punishable  in  some  cases  as  libels,^ 
but  they  are  more  conveniently  and  consistently  discussed  as 
constituting  a  distinct  offense.  Aside  from  any  statute,  the 
utterance  of  obscene  words  in  public,  being  a  gross  violation  of 
public  decency  and  good  morals,  is  indictable.'  The  offense  is 
usually  defined  by  statute,  and  particular  forms  of  obscenity 
are  specified,  such  as  sending  indecent  letters  to  women,'  or 
using  obscene  language  in  the  presence  of  females.^  In  con- 
struing the  language  of  a  publication  charged  as  obscene,  it  is 
the  province  of  the  court  to  determine  whether  or  not  it  is  so; 
but  the  question  whether  it  was  designed  in  making  such  pub- 
lication to  corrupt  the  morals  of  youth  is  to  be  submitted  to 
the  jury,  as  that  question  involves  the  intention  of  the  person 
using  the  language,  and  not  the  meaning  of  the  language  used.^ 
Statutes  sometimes  provide  for  the  seizure  and  destruction  of 
an  indecent  publication.* 

§1157.  Indecent  exhibitions  and  prints. —  The  offense  of 
indecent  exposure  of  the  person  has  already  been  considered,^ 
but  statutes  relating  to  that  form  of  indecency  are  applicable 

^  Supra,  %  1049.  though  the  presence  of  a  female  is 

'Bell  V.  S.,  l.Swan,  42;  S.  y.  App-  not  known  to  the  person  using  the 

ling,  25  Mo.  815;  &  v.  Toole,  106  N.  C.  language:  Thomas  v.  &,  92  Ala.  85. 

786.  To  address  a  person  as  a  "son  of  a 

*  Larison  y.  S.,  49  N.  J.  256.    The  bitch "  is  not  the   use  of  obscene 

offense    of   sending    is    completed  lauguage    under    such    a   statute: 

when  defendant  puts  the  communi-  Shields  v.  S.,  89  Oa.  549.    And  see 

cation  in  the  course  of  transmission  supra,  §  341.    It  is  sometimes  made 

intending  it  to  reach  the  woman,  criminal  to  use  obscene  language 

although  it  may  not  be  by  direct  near  the  dwelling  of  another:  Mul- 

means;    the   course   pursued,  how-  lens  v.  S.,  83  Ala.  42;  jSupra  §  1020. 

ever,  being  one  likely  to  produce  the  ^  Smith  y.  S..  24  Tez.  Ap.  1. 

result  intended,  and  the  result  being  *Reg.  y.  Hicklin,  L.  R.  8  Q.  R  860; 

actually  accomplished  by  the  means  Ex  parte  Bradlaugh,  8  Q.  Bl  D.  509. 

used:  Ibid.  T Supra,  §  1186^ 

^The  offense  may  be  committed 
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to  the  hnman  body  and  not  to  representations  thereof.*  While 
in  general  the  exhibition  of  an  indecent  or  lewd  picture  may 
be  a  public  nuisance,*  yet  it  may  be  punishable  by  statute  with- 
out regard  to  its  being  a  nuisance,  but  as  an  offense  against 
public  morals.'  Public  indecency  may  be  criminal  aside  from 
statute;^  but  a  statute  for  the  punishment  of  public  indecency 
does  not  cover  the  use  of  obscene  words  unless  specially  in- 
cluded, and  applies  rather  to  exhibitions  of  lewd  pictures  or 
exposure  of  the  person  or  monsters  or  the  like;  acts  which 
have  a  direct  bearing  on  public  morals.*  The  procuring  of 
indecent  prints  with  intent  to  publish  them  may  be  criminal, 
but  preserving  and  keeping  them  in  possession  with  such  in- 
tent is  not,  as  the  latter  does  not  involve  any  criminal  act.* 
To  constitute  a  publication  of  a  lewd  picture  it  is  not  neces- 
sary that  it  be  exhibited  in  a  public  place  or  to  sundry  persons; 
any  exhibition  is  in  itself  a  publication  and  an  offense ;  ^  and 
the  publication  of  a  book  introduced  in  evidence  in  a  trial  in 
which  it  was  charged  as  obscene,  such  publication  being  made 
in  connection  with  a  report  of  the  trial,  was  held  not  privileged 
but  indictable,  without  regard  to  the  motives  of  the  person 
making  such  publication.*  A  picture  is  to  be  deemed  lewd  and 
indecent  which  tends  to  debauch  and  corrupt  and  to  rouse  in 
the  minds  of  persons  who  see  it  inordinate  and  lustful  desires;* 
and  the  only  method  of  deciding  as  to  the  obscenity  of  such  a 
representation  is  by  reference  to  the  representation  itself. 
Not  the  fact  of  nudity,  but  the  intent  of  the  picture  to  rouse 
in  the  spectator  impure  imaginations,  and  to  deprave  and  cor- 
rupt, is  the  test,  and  it  is  immaterial  what  are  the  other  inoi- 

^  Tucker  v.  a,  28  Tex.  Ap.  541;  cent  motive:  Reg.  v.  Grey,  4  F.  & 

although  under  an  English  statute  F.  78. 

relating  to  obscene  exhibitions,  an  'Reg.  v.  Grey,  4  F.  &  F.  73.    So  a 

obscene  exposure  of  the  person  to  ribald  song  may  constitute  a  nui- 

spectators  who  had  paid  admission  sanoe:  S.  v.  Toole,  106  N.  C.  786. 

to  view  such  exhibition  was  held  *C.  v.  Sharpless,  2  Berg.  &  R  91. 

to  be  criminal:  Reg.  y.  Saunders,  1  ^S  v.  Appling,  25  Ma  816. 

Q.  R  D.  15.    An  indecent  exhibition  *  McJunkins  ▼.  S.,  10  Ind«  140. 

may  be  criminal  as  a  nuisance  al-  ^  Dugdale  y.  Reg.,  1  EL  &  Bl.  485. 

though  not  lewd;  thus,  the  exposure  ^G  v.  Sharpless,  2  Serg.  &  R.  91; 

as  an  advertisement  of  the  picture  Rex  v.  Curl,  2  Strange,  788;  Reg.  v. 

of  a  man  naked  to  his  waist,  and  Carlile,  1  Cox,  229. 

covered  with  an  eruption  of  sores,  •  Steele  v.  Brannan,  L.  R.  7  C.  P. 

was  held  to  be  criminal,  although  261. 

not  immoral,  and  made  with  an  inno-  *C  ▼.  Sharpless,  2  Serg.  &  R.  91. 
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• 

dents  and  qualities  of  the  picture  if  they  are  merely  accessory 
to  this  primary  object.^ 

§  1158.  Indletment  and  evldenee. —  The  indictment  should 
set  out  the  exact  language  of  the  publication,  provided  it  is 
within  the  power  of  the  prosecution  to  do  so,  unless  it  is  too 
gross  and  indecent  to  be  placed  upon  the  records,  the  excuse 
for  not  setting  out  the  exact  language  being  in  such  case  stated.' 
Even  if  the  matter  is  not  set  out  by  reason  of  its  indecency,  it 
must  be  stated  in  what  the  indecency  consists.'  Particularly 
must  the  publication  be  so  identified  by  its  title  or  otherwise 
that  defendant  cannot  be  subjected  to  a  second  prosecution 
for  the  same  offense.^  If  the  charge  is  of  indecent  exhibitions 
or  representations,  it  is  not  necessary  to  particularly  describe 
them,  but  general  language  setting  out  their  obscene  character 
will  be  suiBcient.*  The  manner  of  publication  or  distribution 
must  be  stated.'  Where  the  intent  is  not  a  part  of  the  statu- 
tory definition  of  the  offense  it  is  not  necessary  to  specifically 
aver  or  prove  it.!  The  proof  must  correspond  with  the  allega- 
tion,' and  the  evidence  must  identify  the  particular  act  com- 
plained of.'  Other  acts  of  indecent  publication  or  exhibition 
cannot  be  proven  as  affecting  the  charge  in  question;^'  and 
where  the  charge  was  of  sending  an  indecent  letter  to  a  female, 
it  was  held  incompetent  to  introduce  evidence  of  an  indecent 
criminal  act  toward  another  female.^^ 

1  P.  v.  Muller,  96  N.  Y.  40a  Pennington,  5  Lea»  606;  C  y.  De- 

a  McNair  y.  P.,  89  IlL  441 ;  C.  y.  Tar-  jardin,  126  Masa  46. 

box,  1  Gush.  66;  a  y.  Holmes,  17  •ay.  Smith,  17  R.  I  41S. 

Mas&  836;  a  y.  Smith,  17  R.  L  415;  ^S.  y.  Smith,  17  R.  L  415;  Beg.  y. 

a  y.  Brown,  37  Vt  619;  P.  y.  Girar-  Hicklin,  L.  R.  8  Q.  R  860. 

din,  1  Mich.  90;  Reyes  y.  a,  84Fla.  ^Thus,  an  allegation  of  printing 

18L    As  to  a  similar   question  in  and  publishing  pictures   of  naked 

libel,  see  supra,  §  1064.  girls  is  not  sustained  by  proof  of 

'Reyes  y.  S.,  84  Fla.  181;  Jennings  printing  and  publishing  pictures  of 
y.  a,  16  Ind.  835;  a  y.  Hay  ward,  83  girls  naked  to  the  waist:  C  y.  De- 
Ma  299;  a  y.  Hansen,  28  Tex.  282.  jardin,  126  Mass.  46. 
And  see  Bradlaugh  y.  Reg.,  8  Q.  R  D.  *  Rex  y.  Rosenstein,  2  Q  &  P.  414 
607.  10  Montross  y.  a,  72  Ga.  26t 

«  a  y.  Wright,  189  Mass.  88a  "  Larison  y.  a,  49  N.  J.  25^ 

•  Barker  y.  a,  19  Pa.  St  412;  a  y. 
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CHAPTER  58. 

BLASPHEMY  AND  PROFANITY. 

§  1159,  What  constitutes. — Christianity  is  recognized  by 
the  common  law  a«  the  prevaUing  reUgion,  and  profanity  and 
blasphemy  oommitted  in  maliciously  exposing  the  doctrines  of 
Christianity  to  ridicule  and  contempt  in  scurrilous  and  oppro- 
brious language,  or  speaking  profanely  of  God,  Christ,  the  Holy 
Spirit  or  the  Holy  Scriptures,  is  criminal  both  at  common  law 
and  by  statutes  as  found  in  most  of  the  states.^  Thus,  it  is 
blasphemy  to  use  words  concerning  God  calculated  and  designed 
to  impair  and  destroy  the  reverence,  respect  and  confidence  due 
him,  with  an  impious  purpose  to  derogate  from  the  divine 
majesty  and  to  alienate  the  minds  and  manner  of  others  from 
the  reverence  of  God,  wilfully  and  maliciously  and  not  in  hon- 
est and  fair  discussion  for  the  purpose  of  discovering  the 
truth,  or  in  a  sincere  and  simple  avowal  of  a  disbelief  in  the 
attributes  and  character  of  a  Supreme  Being  on  proper  occa- 
sions.' In  determining  whether  the  language  is  criminal,  all  the 
facts  and  circumstances  under  which  it  was  used  and  its  con- 
nections will  be  taken  into  account  in  ascertaining  the  purpose 
of  the  use  of  the  language.'  Statutes  for  the  punishment  of 
wilful  blasphemy  consisting  in  denying  the  existence  of  God, 
the  cursing  or  contumaciously  reproaching  God,  his  creation, 
etc.,  are  not  a  violation  of  the  constitutional  provisions  as  to 
freedom  of  religion.*    An  offense  of  a  less  degree  of  criminality 

» Updegraph  v.  C,  11  Serg.  &  R.  ^  c.  v.  Kneeland,  20  Pick.  206.  Thus, 

S94;    S^  v.  Chandler,  2  Harr.  553;  it  was  held  criminal  to  say  in  a  de- 

Vidal  v.  Girard's  Ex'rs,  2  How.  127,  bating  club  that  "  the  Holy  Script- 

198;  P.  V.  Ruggles,  8  Johna  2^)0;  Tay-  ures  are  a  mere  fable,  a  contradio- 

lor's  Case,  1  Vent  293;  Bex  v.  Wool-  tion;  and,  although  they  contain  a 

ston,  2  Strange,  834;  Rex  v.  Wad-  number  of  good  things,  yet  they  con- 

dington,  1  B.  &  C.  26;  4  BL  Com.  59.  tain  a  great  many  lies: "  Updegraph 

In  a  prosecution  for  the  publication  v.  C,  11  Serg.  Sc  R.  394 

of  Payne's  *<  Age  of  Reason,"  it  was  *a  v.  Kneeland,  20  Pick.  206. 

held  criminal  to  defame  Christianity  *  C.  y.  Kneeland,  20  Pick.  206;  Sb  ▼• 

in  general:  Rex  v.  WiUiams,  26  How-  Chandler,  2  Harr.  558. 

eU*8  St  Tr.  656. 
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Oh.  58.]  BLASPHEarY  and  profanitt.  [§  1160. 

than  that  of  blasphemy  is  that  of  profane  swearing,  whioh  is 
punishable  by  statute  both  in  England  and  the  United  States.* 
The  use  of  profane  language  is  a  constituent  of  a  disorderly 
house.^  But  while  profanity  in  itself  is  sometimes  made  crim- 
inal,' it  is  usually  punishable  only  as  constituting  a  nuisance, 
and  its  criminality  in  this  respect  will  depend  upon  repeti- 
tion and  publicity  so  that  it  should  become  an  annoyance  and 
inconvenience  to  people  in  general.*  A  single  act  of  profane 
swearing  is  generally  not  indictable  as  a  nuisance ;  •  but  where 
there  was  continued  and  public  use  of  profane  oaths  frequently 
and  boisterously  repeated,  though  on  a  single  occasion  and  but 
for  the  space  of  iive  minutes,  it  was  held  that  there  was  an  in- 
dictable nuisance.* 

§  1160.  Indictment. —  Some  cases  require  that  the  language 
charged  as  constituting  the  blasphemy  or  profanity  shall  be 
set  out  in  the  indictment.^  On  the  other  hand  it  has  been  held 
not  necessary  to  recite  the  language.*  Where  the  words  are 
so  set  out  it  is  not  necessary  to  allege  that  they  were  used  pro- 
fanely.* In  charging  the  profanity  as  constituting  a  nuisance 
it  should  be  alleged  that  the  swearing  was  in  the  presence  and 
hearing  of  citizens  and  to  their  annoyance,^* 

1 4  BL  Com.  69;  S.  ▼.  Kirby,  1  Mur-  804;  Walton  v.  a,  64  Miss.  207.   And 

phy,  254;  Bodenhamer  t.  S.,  60  Ark.  it  is  saffioient  to  prove  the  words 

10.  sabstantiaUy  as  charged :  Updegraph 

«  C.  V.  Murray,  14  Gray,  807;  miprci,  v.  C,  11  Serg.  &  R  304. 

§1137.  SEx  parte  Foley,  62  CaL  608;  Bo- 

*  Bodenhamer  v.  S.,  60  Ark.  10.  denhamer  v.  &,  60  Ark.  10.  It  is  cer* 
^S.  y.  Jones,  9  Ired.  38;  Goree  v.  tainly  not  required  to  set  out  the 

S.,  71  Ala.  7;  Young  v.  S.,  10  Lea,  whole  conversation:  S.  v.  Steele.  8 

165;  C.  V.  Linn,  158  Pa.  St  22,  22  Ix  Heisk.  186;  and  an  indictment  oharg- 

R.  A.  353,  and  note;  S.  v.  Kirby,  1  ing  that  defendant  ''did  profanely 

Murphy,  264;  S.  y.  EUar,  1  Dev.  267;  curse,"  without  setting  forth  the  lan- 

S.  v.  Baldwin,  1  Dev.  &  R  195;  S.  v.  guage  used,  was  held  sufficient  after 

Barham,  70  N.  C.  646;  S.  y.  Graham,  verdict:  8.  v.  Freeman,  63  Vt  406L 

8  Sneed,  134  *  Taney  v.  a,  0  Ind.  Ap^  46. 

ft  Gaines  v.  a,  7  Lea,  410.  i^Toung  v.  a,  10  Lea,  165:  a  v. 

•  a  V.  Chrisp,  86  N.  C.  52a  Linn,  158  Pa.  St  22;  a  v.  Eirhy,  1 
7  Updegraph  y.  CL,  11  Serg.  &  R  Murphy,  254 
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CHAPTER  59. 

CRUELTY  TO  ANIMALa 

§  1161.  What  punishable.— In  the  discussion  of  malicious 
mischief  something  has  already  been  said  as  to  injuries  to  ani- 
maiS|^  but  the  offense  there  described  involves  injury  to  the 
owner  as  in  the  case  of  any  other  trespass  to  property.  How- 
ever, by  statutes  in  most  of  the  states  it  is  made  criminal  to 
cruelly  beat,  wound,  mutilate  or  kill  an  animal,  such  statutes 
being  intended  to  prevent  wanton  cruelty  or  ill-treatment  of 
the  animal  without  regard  to  the  ownership;  so  that  the  of- 
fense may  be  committed  whether  the  animal  belongs  to  the 
person  who  ill-treats  it  or  to  another.'  Therefore  an  acquittal 
of  the  offense  of  killing  an  animal  with  the  intent  to  injure 
the  owner  will  not  prevent  a  prosecution  under  the  charge  ol 
wanton  killing.'  A  distinction  is  made  by  some  statutes  be- 
tween cruelly  beating,  wounding,  etc.,  and  unnecessary  cruelty 
in  failing  to  provide  food,  drink  or  shelter.^  Cruelly  driving, 
etc.,  is  by  some  statutes  made  a  particular  form  of  the  of- 
fense.* To  cause  the  cruel  injury  of  one  animal  by  another, 
as  in  cock-fighting  *  or  dog-fighting,^  is  punishable  under  these 
statutes.  So  it  is  criminal  to  cause  a  bagged  fox  to  be  turned 
loose  for  the  purpose  of  hunting  it  with  dogs.'  But  in  a  shoot- 
ing match  to  wound  pigeons  set  loose  from  a  trap,  if  they  are 
immediately  killed  upon  discovery  of  their  wounded  condition, 
is  not  criminal.'  Under  a  statute  for  the  punishment  for  kill- 
ing or  maiming,  there  is  no  criminal  liability  for  the  mere 

1  Supra,  §  815.  *  McKinne  y.  a,  81  Ga.  164 

'ay.  Avery,  44  N.  H.  892;  a  v.  *This  was  an  offense  at  common 

Hambleton,  22  Ma  452;  C  v.  Luf-  la  w,  being  barbarous  and  cruel  sport, 

kin,  7  AUen,  579;  Ex  parte  PliiUips,  leading  to  disorder  and  danger:  GL 

83   Tex.  Ap.  128.    And  see  tupra,  y.  Tilton,  8  Met  232. 

§  829.  7  a  v.  Thornton,  118  Masa  457. 

•  Irvin  V.  a,  7  Tex,  Api  78.  •€.  v.  Turner,  145  Mass.  298. 

«  C.  v.  Whitman,  118  Masa  458;  C.  •  a  y.  Lewi^,  140  Fa.  St  26L 

y.  Curry,  150  Masa  509;  a  y.  £d- 

mands,  162  Masa  517. 
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Ch.  59.]  OBUBLTT  TO   ANIMALS.  [§§  1162,  1163. 

shooting  of  an  animal,  the  owner  being  remanded  to  his  civil 
remedy.^  Under  such  a  statute  the  word  "maim"  means  to  crip- 
ple, and  does  not  necessarily  imply  that  the  animal  is  deprived 
of  a  part  of  its  body.'  By  federal  statute  it  is  made  a  crime  to 
confine  animals  in  transit  from  one  state  to  another  for  more 
than  twenty-eight  consecutive  hours  without  unloading  for 
rest,  food  and  water,  and  such  a  statute  is  within  the  power  of 
congress  with  reference  to  interstate  commerce.*  One  com- 
pany is  not  liable  for  the  default  of  a  connecting  carrier  in 
this  respect,  except  that  it  is  chargeable  with  notice  of  the 
time  during  which  the  animals  have  been  confined  when  they 
come  into  its  possession.* 

§  1162.  What  deemed  animal. — Yarions  terms  are  used  in 
the  statute  as  designating  the  kind  of  animal  referred  to,'suoh 
as  "  domestic  animal,"  "  dumb  animal,"  etc.,  or  particularly  de- 
scribing the  class  of  animals.  Under  these  terms  a  mule  is  a 
"  domestic  animal,"  •  and  a  horse  comes  within  the  term  "  cat- 
tle ; "  •  but  a  tame  buffalo  is  not "  cattle." '  A  dog  is  a  "  dumb 
animal."*  The  term  "domestic  animal"  covers  pet  birds  or 
birds  kept  in  a  state  of  captivity  and  trained  as  decoy  birds  for 
the  purpose  of  bird  catching,*  but  it  does  not  include  a  lizard  or 
chameleon.^* 

§  1163.  Intent. —  It  has  already  been  said  that  malice  as 
against  the  owner  of  the  animal  is  not  material."  As  to  the 
criminal  intent,  it  is  sufficient  that  there  is  a  violation  of  the 
statute,  as,  for  instance,  the  provision  punishing  the  unneces- 
sary failure  to  provide  food,  water  or  shelter,  and  intentional 
cruelty  is  not  an  element  of  the  offense."  So  it  is  no  defense 
to  an  indictment  for  knowingly  and  intentionally  overdriving 
a  horse  that  there  was  no  specific  intent  to  inflict  injury  or 

1  Bailey  y.  a,  65   Oa.    410.    But       *  a  y.  Hambleton,  22  Ma  45a 
under  a  statute  making  it  an  offense       7  a  ▼.  Crenshaw,  22  Ma  457. 
to  "  wound  "  an  animal,  there  may  be       •  McDaniel  v.  S.,  5  Tex.  Ap.  475. 
an  indictment  for  "shooting: "  a  v.       »Colam  v.  Pagett,  12  Q.  B.  D.  60. 

Butts,  92  N.  a  784  W  in  re  Racey.  49  AlU  h.  J.  252  (a 

3  Turman  y.  a,  4  Tex.  Ap.  586.  case  before  the  police  judge  of  Mon- 

*  U.  a  y.  Boston  &  Albany  R.  Ca,  treal,  Canada). 
15  Fed.  R.  209.   See  infra  §  1338.  "  Supra,  §  1161. 

♦  U.  a  y.  Louisville  &  Nashville  R  i^a  v.  Curry,  150  Mass.  509;  a  y. 
Ca,  18  Fed.  R.  480.  Edmands,  162  Mass.  517;  a  y.  Whii- 

»a  V.  Gould,  26  W.  Va.  25a  man,  118  Mas&  45a 
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§  1164.]  OFFENSES   AGAINST  OHASTITr,  ETa  [PaBT  XTT. 

torture.^  But  where  the  charge  is  of  killing,  wonnding,  mati- 
Uting,  etc.,  it  is  a  defense  that  the  act  is  done,  not  out  of  oru- 
eltj,  but  for  the  purpose  of  protecting  one's  own  property, 
auoh  as  crops  or  animals,  against  animals  about  to  cause  injury 
thereto,  other  means  of  protection  not  being  available  or  effect- 
ual.' So  if  the  charge  is  of  wilful  and  wanton  killing  of  an 
animal  there  cannot  be  a  conviction  for  killing  an  animal  in  the 
protection  of  one's  own.'  It  is  not  suflScient  that  the  killing 
was  unlawful.^  The  right  to  protect  one's  property  against 
trespassing  animals  is  recognized  by  some  statutes.*  Accord- 
ing to  some  provisions  it  is  the  ^^  needlessly  "  torturing  or  mu- 
tilating which  is  punished.*  One  is  not  criminally  liable  for 
cruelty  in  the  punishment  of  an  animal  for  the  purpose  of  dis- 
cipline, if  in  good  faith  and  with  proper  motives.^ 

§  1164.  Indictment. —  These  statutory  offenses  may  properly 
be  charged  in  the  language  of  the  statute  *  without  specially 
alleging  the  mode  or  circumstances  of  killing,  wounding  or 
otherwise  injuring.*  But  the  language  used  must  be  such  as 
to  bring  the  case  within  the  statute.^*  The  act  should  be  charged 
as  wilful  or  malicious  and  unlawful  in  accordance  with  the  stat- 
utory language.^^  It  is  not  necessary  to  allege  further  that  the 
act  was  knowingly  or  intentionally  done,'*  or  that  it  was  done  out 

IQ.  V.  Wood,  111  Mass.  40B.  •Grise  v.  a,  87  Ark.  45«;  Hodge  v. 

s Stephens  y.  a,  65  Misa  329, 8  Am.  8.,  11  Lea,  528;  Hunt  v.  a,  8  Ind.  Ap^ 

Cr.  R  157,  and  note;  Farmer  v.  a,  21  383;  a  v.  Porter,  112  N.  C.  887. 

Tex.  Ap.  423.  'a  v.  Avery,  44  N.  H.  39a 

•Thomas  v.  a,  14  Tex.  Ap.  200;  »C.  v.  Brooks,  9  Gray,  299;  C.  ▼. 

Lane  v.  S.,  16  Tex.  Ap.  172.  Flannigan,  137  Mas&  560. 

*  Jones  V.  a.  9  Tex.  Ap.  17a  But  »a  v.  Sowle,  9  Gray,  304;  a  v. 
where  a  minor  was  prosecuted  for  Goss,  74Mo.592;  a  v.  Hambleton,  22 
wantonly  killing  a  dog,  evidence  of  Mo.  452;  a  v.  Greenlees,  41  Ark.  353. 
instructions  from  his  father  to  do  so  But  if  the  charge  is  of  wounding 
should  the  animal  be  again  found  in  and  killing,  proof  of  wounding  with- 
mischief  on  the  premises  was  held  out  killing  will  not  be  sufficient: 
not  material:  McDaniel  v.  a,  6  Tex.  Reid  v.  S.,  8  Tex.  Ap.  430. 

Ap.  475.  loa  V.  Watkins,101N.C.702.   The 

*  Davis  v.  a,  12  Tex.  Ap.  11 ;  Payne  word  "  beat "  has  a  sufficiently  defi- 
v.  a,  17  Tex.  Ap.  40;  McRay  v.  a,  18  nite  meaning  to  be  used  in  the  in- 
Tex.  Ap.  331;  Chappell  v.  a,  35  Ark.  dictment:  0.  v.  McClellan,  101  IkCass. 
846;  Murphy  v.  a,  62  Miss.  97;  Ash-  84. 

worth  v.  a,  63  Ala.  120.    And  see      n  c,  v.  Brooks,  9  Gray,  299;  a  v. 

supra,  g  826.    Tender  of  compensa-  Allison,  90  N.  C.  733. 

tion  to  the  owner  is  admissible  on      ^^  o.  v.  Flannigan,  187  Mass.  560. 

the  question  of  wantonness:  Lott  v. 

a,  9  Tex.  Ap.  206. 
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Cn.  50.]  osTTELTr  to  anihals.  [§  1164. 

of  a  spirit  of  revenge  or  wanton  cruelty.^  Inasmach  as  the  offense 
consists  in  the  cruelty  with  reference  to  the  animal,  and  not  in 
any  injury  to  the  owner,  it  is  not  necessary  that  the  name  of 
the  owner  be  alleged  or  that  the  animal  be  described  except  by 
its  general  species.'  But  if  the  allegation  of  ownership  is  made, 
it  should  be  proved.'  Where  by  the  statute  several  different 
acts  are  named  as  constituting  the  offense,  they  may  be  joined 
conjunctively  in  one  count.^ 

iRembert  v.  a,  66  Miss.  280.  ^S.  v.  Bosworth*  64  Conn.  1;  8.  v. 

SC.  y.  Whitman,  118  Mass.  468;  Harris,  11  la.  414.  Even  though  they 

Grise  y.  S.,  87  Ark.  466;  Turman  y.  cannot  be  properly  Joined,  aUega- 

S.,  4  Tex.  Ap,  686w  Cantrc^  S.  v.  Deal*  tions  as  to  the  others  may  be  re- 

93  N.  C.  803.  garded  as  surplusage  and  the  indict- 

s Bass  y.  a,  63  Ala.  108;  MoLaurine  ment  upheld:  a  y.  Qould,  36  W.  Va» 

y.  a,  38  Tex.  Ap.  6da  36a 
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CHAPTER  60. 

VIOLATION  OF  RIGHT  OF  SEPULTURE, 

§1165.  Failure  to  bury;  preyenting  Inquest. —  It  is  the 

duty  of  a  person  in  whose  house  a  death  occurs,  unless  some 
one  else  is  charged  with  such  duty,  to  attend  to  the  proper 
burial  of  the  body,  and  for  that  purpose  to  carry  it  decently 
covered  to  a  place  of  burial ;  ^  and  to  cast  a  dead  body  into  a 
river  without  the  rites  of  Christian  sepulture  is  indictable  as 
an  offense  against  common  decency.'  It  is  the  duty  of  a  parent 
to  bury  the  body  of  a  deceased  child ;  but  he  is  not  criminally 
punishable  for  not  providing  for  such  burial,  even  though  a 
nuisance  may  be  occasioned  by  allowing  the  body  to  remain 
unburied,  if  he  has  not  the  means  to  provide  therefor.*  If  the 
case  of  death  is  one  in  which  a  coroner's  inquest  should  be 
held,  it  is  indictable  to  bury  the  body  before  such  inquest.^  It 
is  also  criminal  to  obstruct  or  prevent  a  burial  or  interfere 
with  a  burial  service.*  The  matter  of  burials  is  one  that  may 
properly  be  placed  under  the  control  of  a  board  of  health,  and 
it  may  be  a  proper  regulation  by  such  board  that  no  one  but  a 
licensed  undertaker  shall  be  allowed  to  remove  bodies  from  the 
place  of  death  for  burial.* 

§  1166.  Disposal  of  dead  bddies. — It  is  an  indictable  offense 
at  common  law  to  take  a  dead  body  and  dispose  of  it  for  profit 
for  the  purpose  of  dissection.^  So  it  was  held  criminal  for  one 
charged  with  the  disposal  of  the  body  of  an  executed  convict 
to  sell  it  for  dissection  in  the  absence  of  any  order  made  in  the 
sentence  to  that  effect.*  There  are  in  England,  and  many  of 
the  states,  statutes  by  which  the  bodies  of  persons  who  are 

1  Reg.  V.  Stewart,  12  A.  &  R  77&  1  Salk.  877;  Beg.  y.  Stephenson,  18 

s  Kanavan's  Case,  1  Me.  226.  Q.  K  D.  831;  Beg.  y.  Price,  12  Q.  R  D. 

*Beg.  y.  Vann,  2  Den.  825.    And  247;  Stephen,  Dig.  Cr.  U,  art  llfk 
it  was  held  that  although  the  poor-       *  Bex  y.  Cheere,  4  R  &  C.  902. 
law  authorities  offered  a  loan  to  de-       *  GL  y.  Goodrich,  18  Allen,  540. 
fray  such  expenses,  the  parent  was       ^Bex  y.  Lynn,  2  Term  B.  783;  Bex 

not  under  obligation  to  accept  such  y.  Gilles,  Busa  &  By.  867,  n. 
loan  and  obligate  himself  to  repay       *  Bex  y.  Cundick,  1  Dow.  &  By. 

it:  Ibid.  (N.  P.)  la 

« Anon.,  7  Mod.  10;  Beg;  y.  Qerk, 
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Ch.  60.]  nOLATIOK  OF  BIGHT  OF  SBPULTTJEB.  [§  1167. 

executed,  or  who  die  whfle  in  the  custody  of  the  public  author- 
ities, as  in  prisons,  poor-houses  or  asylums,  may  be  disposed  of 
for  scientific  purposes,  with  the  usual  provision,  however,  that 
such  disposal  of  the  body  shall  not  be  made  if  relatives  claim 
it  or  require  that  it  shall  be  buried.  Under  such  a  statute  it 
was  held  that  if  a  person  charged  with  the  disposal  of  such  a 
body,  by  misrepresentations  induced  the  relatives  to  believe 
that  it  was  already  buried,  and  thus  prevented  their  requiring 
that  it  should  be  buried  as  they  might  do  under  the  statute,  he 
was  not  guilty  of  a  crime  in  afterwards  disposing  of  it  in  ac- 
cordance with  the  provisions  of  the  law.^  A  person  cannot 
have  a  lien  on  a  body  for  debts  of  the  deceased  such  as  will 
justify  him  in  refusing  to  deliver  the  body  up  to  those  entitled 
thereto  for  the  purpose  of  burial.* 

§  1167.  Tiolatlon  of  graves. —  The  digging  up  and  remov- 
ing of  a  dead  body  after  interment  is  an  offense  at  common 
law,*  and  it  matters  not  if  the  motive  be  a  pious  one,  as,  for  in- 
stance, to  take  the  body  of  a  relative  from  a  dissenter's  bury- 
ing ground  and  inter  it  in  a  church  yard.*  So  it  was  held 
criminal  at  common  law  to  exhume  bodies  in  the  course  of  an 
excavation  made  for  business  purposes,  though  the  burial 
ground  had  been  for  some  time  disused.*  The  matter  of  re- 
moval of  bodies  once  buried  is  usually  regulated  by  statute,* 
and  the  intent  with  which  the  removal  is  made  may  be  mate- 
rial in  determining  the  criminal  liability.'  Such  statutes  usually 
relate  to  and  cover  unauthorized  removals;'  and  if  a  removal 
is  under  public  authority,  whether  it  is  caused  for  a  legitimate 
end  or  not,  if  it  is  upon  hona  fide  information  sufficient  to  call 
for  action  by  the  public  authorities,  it  will  not  be  criminal^ 
even  though  the  proceeding  is  not  regular.*  The  statutory 
provisions  are  usually  specially  directed  against  the  removal 
of  a  dead  body  for  the  purpose  of  sale.^*    Evidence  that  a  body 

1  Reg.  V.  Feist,  Dears.  &  R  590.  •  P.  v.  Fitzgerald,  105  N.  Y.  146. 

SReg.  v.  Fox,  2  Q.  B.  658;  Reg.  v.  lo  By  the  Indiana  statute  the  off ense 

Scott,  2  Q.  B.  659.    As  to  larceny  of  consists  in  the  removal  of  a  dead 

dead  bodies,  see  supra,  §  542.  body  without  the  consent  of  the  de- 

*  C.  v.  Cooley,  10  Pick.  87.  ceased  person  given  in  his  life-time, 

<  Reg.  V.  Sharps,  Deara  &  B.  160.  or  of  the  near  relatives  of  the  de- 

*Reg.  V.  Jacobson,  14  Cox,  522.  ceased  given  after  his  death:  S.  v. 

<C.  V.  Loring,  8  Pick.  869.  McClure,  4  Blackf.  828;  Tate  v.  a,  6 

7  C.  V.  Slack,  19  Pick.  804  Blackf.  1 10.    One  may  be  guilty  of 

SMcNamee  v.  P.,  81  Mich.  47&  the  offense,  though  not  present^  if 
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is  disinterred  secretly  during  the  night-time  and  is  concealed 
tends  to  show  that  the  disinterment  was  for  an  unlawful  par- 
pose.^  The  fact  that  a  parson  has  made  arrangements  with 
outside  parties  for  the  delivery  of  dead  bodies  to  a  medical  in- 
stitution is  not  sufficient  in  itself  to  show  that  he  contemplated 
an  unlawful  delivery.* 

§  1168.  Desecration  of  cemeteries. —  At  common  law  the 
defacing  of  a  tomb  or  monument  to  the  dead  is  criminal.' 
Where  there  was  a  provision  by  statute  against  desecrating 
graves,  it  was  held  that  the  crime  might  be  committed  by  the 
owner  of  land  on  which  an  interment  had  been  made,  not  con- 
stituting a  public  cemetery,  if  he  had  expressly  or  by  implica- 
tion consented  to  such  interment;^  but  the  ordinary  statutes 
as  to  desecration  of  cemeteries  apply  only  to  such  burying 
places  as  are  established  according  to  law.*  However,  it  seems 
that  the  establishment  of  the  place  as  a  burial  ground  may  be 
established  by  the  user  for  that  purpose  by  others  than  the 
owner  of  the  fee,*  and  that  the  subsequent  disuse  will  not  au- 
thorize the  owner  of  the  fee  to  make  other  use  of  the  premises.^ 
Nor  is  the  owner  of  lots  in  a  cemetery  entitled  to  use  them  for 
any  other  purpose  than  for  buriaL*  By  statute,  the  cutting 
down  of  trees  or  shrubs,  the  removal  of  fences,  etc.,  in  or  about 
a  cemetery,  is  criminal ; '  and  under  such  a  statute  the  removal 
of  a  fence  may  be  punished,  even  though  the  fence  had  already 
fallen  into  decay  and  the  person  removing  it  had  furnished 
better  protection  to  the  cemetery  by  inclosing  it  with  another 
field.i'' 

near  enough  to  render  assistance  That  A.  R,  on ^  did  wrongfuHy 

with  the  intention  of  doing  so:  Tate  destroy  and  remove  the  fence  from 

V.  S.,  6  Blackf.  110.  around  a  certain   graveyard   near 

1 S.  V.  Pugsley,  75  la.  742,  the  town  of  ,  in  said  county, 

s  Schnieder  v.  S.,  40  Ohio  St  830.  which  said  fence  was  placed  around 

s  3  Inst  203b  said  graveyard  for   its   protection 

*  a  V.  Wilson,  04  N.  C.  1015.  and  inclosure:  PhiUips  v.  S.,  29  Tex. 

ft  Winters  v.  S.,  9  lad.  172.  220.    And  in  the  same  case  the  fol- 

^C.  v.  Viall,  2  Allen,  612;  Lay  v.  lowing  Massachusetts  precedent  is 

8.,  12  Ind.  Ap.  362.  quoted:  That  A  R,  on ,  at , 

7  C.  v.  Wellington,  7  Allen,  299.  in  said  county,  one  willow  tree  of 

s  C.  V.  Wellington,  7  Allen,  299.  the  value  of  five  dollars,  of  the  prop- 

»  Phillips  V.  S.,  29  Tex.  226;  Lay  v.  erty  of  one  J.  W.,  placed  within  the 

8.,  12  Ind.  Ap.  363.  limits  of  a  certain  cemetery  there 

10  Phillips  V.  S.,  29  Tex.  226.   Form :  situate,    unlawfully,    wilfully    and 

The  following  was  held  a  sufficient  maliciously  did  deface,  injure  and 

indictment  for  removing  a  fence:  destroy.* 
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CHAPTER  61. 

PUBLIC  NUISANCE!. 

§  1169.  What  Gonstitutes. —  A  common  nuisance  punishable 
criminally,  as  distinct  from  a  private  nuisance  which  is  a  ground 
for  civil  action  for  damages  by  the  party  injured,  consists 
either  in  doing  a  thing  which  tends  to  the  annoyance  of  the 
public,  or  neglecting  to  do  a  thing  which  the  common  good  re- 
quires.^ Where  the  civil  code  defines  a  nuisance  as  "  whatever 
is  injurious  to  the  health,  or  indecent,  or  offensive  to  the  senses, 
or  an  obstruction  to  the  free  use  of  property  so  as  to  essentially 
interfere  with  the  comfortable  enjoyment  of  life  or  property," 
such  definition  is  applicable  as  defining  a  public  nuisance  under 
the  criminal  code  when  the  act  affects  the  public'  So  a  defini- 
tion of  nuisance  in  the  criminal  code  is  applicable  in  determin- 
ing what  are  private  nuisances  when  only  particular  individuals 
are  affected  thereby.*  Some  annoyances  to  the  public  which 
are  deemed  public  nuisances  are  also  punishable  under  specific 
statutes,  such  as  keeping  disorderly  houses,*  obscenity  and  in- 
decency,* blasphemy  and  profanity,*  the  obstruction  of  high- 
ways,' and  the  keeping  of  places  for  the  illegal  sale  of  intox- 
icating liquors,*  and  common  gambling.*    An  enumeration  of 

1 1  Hawk.  R  a,  ch.  75,  ^  1, 2;  8  BL  «  Hackney  v.  a,  8  Ind.  494. 

Com.  216;  4  ibid.  167.    This  defini-  'a  y.  Close,  85  la.  570;  a  v.  Ea»- 

tion  is  too  general  to  be  of  much  ter,  85  la.  221. 

yalue.  Indeed,  it  is  quite  impossible  ^  Supra,  §  1187. 

to  frame  a  short  definition  which  ^  Supra,  §  1157. 

shall  clearly  draw  the  line  between  ^  Supra,  §  1159. 

what  is  and  what  is  not  indictable  ^  Infra,  $)  1184 

as  a  nuisance:  See  1  Bish.  Cr.  L.,  ^Jn/ra,  §  1248. 

g  1072;  a  ▼.  Baldwin,  1  Dev.  &  B.  •Jn/ro,  §1306. 

195. 
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all  the  specific  injuries  which  may  be  punishable  as  nuisances 
would  be  impracticable.  It  is  sufficient  here  to  indicate  what 
forms  of  nuisance  are  deemed  sufficiently  public  to  be  punish- 
able criminally,  and  it  is  to  be  noticed  that  some  things  which 
would  not,  under  any  circumstances,  be  a  ground  for  civil  ac- 
tion may  be  deemed  so  far  detrimental  to  the  public  as  to  be 
considered  common  nuisances ;  thus,  the  offense  of  being  a  com- 
mon scold  or  a  common  barrator  is  recognized  as  criminal  at 
common  law,  both  in  England  and  in  the  United  States.^ 
Other  offensive  and  injurious  acts  which  may  be  the  ground 
for  civil  action  for  damages  by  a  private  party  are  punishable 
as  public  nuisances  only  when  they  interfere  with  the  people 
in  general  in  the  enjoyment  of  a  public  right,  such  as  the  use 
of  a  highway '  or  a  public  stream,*  or  the  right  to  pure  air, 
which  may  be  corrupted  by  noxious  gases  or  odors  so  as  to 
render  it  unwholesome  and  offensive  to  the  people  in  general.* 
If  the  act  complained  of  interferes  with  public  rights,  such  as 
the  use  of  a  highway  or  public  stream,  it  is  immaterial  how 
many  persons  are  affected  thereby,  and  proof  of  injury  to  one 
is  sufficient.*  So  if  the  act  is  by  statute  made  a  common  nui- 
sance j?^'  eey  it  is  not  necessary  to  prove  the  annoyance  to  any 
number  of  people.*  But  where  the  complaint  is  of  annoyance 
to  the  public  by  noxious  odors,  it  must  appear  that  such  annoy- 
ance is  to. persons  who  rightfully  pass  and  repass  within  the 
radius  of  such  odors,  or  who  reside  sufficiently  near  to  the 
source  thereof  to  be  injuriously  affected;^  and  evidence  that 
a  single  person  living  in  the  vicinity  was  annoj^ed  is  insuffi- 

^  Supra,  §§  26, 27.    But  the  punish-  danger  the  public  in  passing:  S.  v. 

ment  by  the  ducking  stool,  which  Moore,  81  Conn.  479.    Further  as  to 

was  formerly  inflicted  in  England  danger  to  the  public,  see  next  8eo> 

for  being  a  common  scold,  has  be-  tion. 

come  obsolete  and  is  not  applicable  *&  v.  Smith,  82  la.  423.'   In  gen- 

in  this  country,  even  though  not  ex-  eral,  as  to  obstruction  of  highways 

pressly  abolished  by  statute:  James  or  rivers,  see  infra,  ch.  62. 

V.  C,  12  Serg.  &  R.  220.  *a  v.  Close,  85  la.  570. 

2&  V.  Close,  85  la.  670.     For  in-  »a  v.  Wolf,  112  N.  a  889;  a  v. 

stance,  the  exposing  the  dead  body  Smith,  82  la.  428;  C.  v.  Hopkins,  183 

of  an  infant  near  a  highway  so  as  Mass.  881. 

to  shock  and  disgust  passers-by  and  ^  C.  v.  Buxton,  10  Gray,  9. 

outrage   public   decency:    Reg.    v.  ^S.  v.  Houck,  78  Ind.  87;  Hackney 

Clark,  15  Cox,  171.    So  it  may  be  a  v.  S.,  8  Ind.  494;  Lippman  v.  South 

nuisance  to  place  spring-guns  in  a  Bend,  84  Ind.  276;   C  y.  Webb,  6 

shop  beside  the  highway  so  as  to  en-  Rand.  726L 
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oient.*  The  power  to  declare  and  abate  nuisances  is  frequently 
given  to  municipal  corporations^  but  such  authority  does  not 
supersede  the  authority  of  the  state  with  reference  thereto.' 

§  1170.  Further  as  to  what  eonstltntes  a  nuisance. —  Any 
act  which  essentially  interferes  with  the  comfortable  enjoyment 
of  life  or  property^  if  it  affects  the  public^  is  a  public  nuisance.' 
Thus,  it  is  a  nuisance  to  sell  unwholesome  provisions  not  fit  to 
be  eaten  by  man,*  or  to  contaminate  the  water  in  a  well,*  or  to 
supply  to  the  citizens  of  a  city  unwholesome  and  poisonous 
water.*  A  public  nuisance  may  be  created  by  a  mill-dam 
which  causes  the  accumulation  of  decaying  matter,  rendering 
the  air  noxious  and  unwholesome,^  or  causes  the  water  of  the 
stream  to  overflow  adjoining  land,  rendering  it  marshy  and 
thereby  corrupting  and  infecting  the  air.'  A  slaughter-house 
or  a  place  where  the  carcasses  of  animals  are  accumulated, 
whereby  the  air  is  rendered  noisome  and  offensive,  is  a  nuisance.' 
So  it  is  nuisance  to  keep  a  piggery  in  a  city,  which  occasions 

la  ▼.  Wolf,  113  N.  C.  889.  the  nuisanoe  caused:  a  ▼.  Rankin, 

sa  ▼.  Wilson,  43  N.  H.  415.    And  8  a  C.  48a 

this  authority,  while  it  may  be  ex-  ^8.  ▼.  Close,  85  la.  570.    But  the 

ercised  to  prevent  the  setting  up  of  maintaining  of  a  mill-dam  will  not 

an  obnoxious  business  within  the  be  a  nuisance  if  the  smells  and  nox- 

city  limits  or  portions  thereof,  will  ious  vapors  arising  therefrom  are  of 

not  extend  to  the  abatement  of  a  the  same  extent  and  nature  as  those 

business  already  established  unless  that  would  arise  from  the  river  in 

it  is  a  nuisanoe  in  fact:  Wreford  v.  its  natural  course:  Beach  v.  P.,  11 

P.,  14  Mich.  41.    And  see  supra,  §  60.  Mich.  lOe.    Nor  will  the  dam  be  a 

>a  V.  Taylor,  29  Ind.  517.  nuisance  if  the  overflow  and  coUeo- 

^a  V.  Smith,  8  Hawks,  878;  a  v.  tion  of  water  in  pools  is  caused  by 

Buckman,  8  N.  H.  203b  the  acts  of  others  without  the  aid  of 

*  As  by  putting  a  dead  animal  into  the  dam;  as,  for  instance,  by  in- 
it:  a  V.  Buckman,  8  N.  H.  208.  creased    cultivation    or    ditching, 

*  Stein  v.  S.,  87  Ala.  128.  So  it  was  bringing  in  an  accumulation  of  silt 
held  to  constitute  a  nuisance  to  uri-  which  chokes  the  channel:  a  v. 
nate  in  a  spring  near  a  public  high-  Rankin,  8  a  C.  488.  The  erection  of 
way  from  which  travelers  were  the  frame  of  a  mill-dam,  which,  if 
accustomed  to  drink:  a  v.  Taylor,  completed,  would  cause  the  water  to 
29  Ind.  617.    And  see  supra,  g  80.  accumulate  in  ponds,  does  not  in  it- 

7 P.  v.  Townsend,  8  HUl,  479;  Doug-  self  constitute  a  nuisance:  a  v.  Sut- 
lass  V.  a,  4  Wi&  387:  a  V.  Lord,  16  tie,  115  N.  C.  784. 
N.  H.  857;  a  V.  Holman,  104  N.  C.  »S.  v.  Woodbury,  67  Vt  602;  Sea- 
861.  And  the  long-continued  exist-  cord  v.  P.,  121  IlL  623.  And  it  is  not 
ence  of  the  mill-dam  or  the  pond  necessary  that  the  odors  be  inju- 
created  thereby  does  not  prevent  the  rious  to  the  public  health  if  thoy 
owner  from  being  punishable  for    are  offensive  to  the  senses:    a  v. 

Woodbury,  67  Vt  002, 
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noxious  exhalations  and  offensive  smells.^  A  honse  may  be  a 
nnisance  from  being  kept  in  a  negligent  and  filthy  state.'  The 
keeping  of  gunpowder  in  large  quantities  in  a  city  near  to  the 
dwelling  of  citizens  or  the  highway  is  not  per  %e  a  nuisance,  but 
it  may  become  such  if  improvidently,  carelessly  and  unsuitably 
kept  so  as  to  cause  danger  to  the  public'  Indeed,  in  an  Eng- 
lish case,  it  was  held  to  be  a  nuisance  to  keep  large  quantities 
of  wood  naptha  in  a  warehouse  in  the  business  part  of  a  city, 
no  matter  how  carefully  protected,  the  risk  of  ignition  from 
outside  being  suiBcient  to  render  it  dangerous.^  A  city  ordi- 
nance making  it  a  nuisance  to  keep  a  stallion  within  the  city 
limits  for  service  is  inv£|,lid,  such  keeping  not  being  a  nuisance 
per  se.  In  such  a  case,  only  the  improper  method  of  conduct- 
ing the  business  would  be  punishable* 

§  1171.  Whether  public  benefit  a  defense. — In  considering 
whether  certain  acts  constitute  a  public  nuisance,  the  court 
will  not  weigh  benefits  to  determine  whether  they  are  equal 
to  the  inconvenience  and  annoyance  caused ;  for  if  it  could  do 
so,  the  citizens  residing  in  the  neighborhood  of  the  nuisance 
would  be  subjected  to  a  servitude  to  other  localities  without 
compensation,  a  servitude,  therefore,  not  voluntarily  assumed 
or  legally  imposed  on  them;*  but  works  of  public  improve- 
ment authorized  by  the  legislature  which  must,  in  their  nature, 
necessarily  cause  some  annoyance  and  unhealthiness  in  the 
neighborhood,  are  not  to  be  deemed  nuisances;^  nor  are  acts 
of  municipal  officers  in  burning  bedding,  etc.,  during  a  small- 
pox epidemic,  for  the  preservation  of  the  public  health,  though 

1 C.  V.  Van  Sickle,  Bright  69;  Q  v.  ^  Reg.  t.  Lister,  Dears.  &  B.  20a 

Perry,  139  Mass.  198;  S.  ▼.  Payson,  That   anything   dangerous   to   the 

37  Me.  861;  S.  v.  Kaster,  85  la.  231.  pubUo  may  be  a  nuisance,  see  8.  v. 

Evidence  of  noise  made  by  the  ani*  Moore,  81  Conn.  479,  a  case  of  a 

mals  at  night  constituting  an  an-  spring-gun,  cited  in  the  preceding 

noyance  to  persons  living  in  the  city  note. 

may  be  received  as  part  of  the  facts  *£x  parte  Robinson,  80  Tex.  Ap. 

connected  with  the  nuisance:  S.  v.  49a 

Raster,  85   la.   221.    The  question  ^Seacord  v.  P.,  121  HL  623;  a  v. 

whether  such  place  is  a  nuisance  is  Raster,  85  la.  221 ;  G.  v.  Van  Sickle, 

one  of  degree  to  be  decided  by  the  Bright  69;  Att'y-GenU  v.  Leeds,  89 

jury:  C.  v.  Perry,  139  Mass.  19a  L.  J.  254;  Rex  v.  Ward,  4  A.  A;  R  884 

3  a  V.  Purse,  4  McCord,  47a  (overruling  Rex  v.  Russell  6  R  &  C. 

>P.  V.  Sands,  1  Johra.  78;  a  v.  566).    And  see  tn/Va,  8  l^®^ 

Paggett^  8  Wash.  579;  Rex  v.  Taylor,  7  C.  v.  Reed,  84  Pa.  St  275. 

2  Strange,  1167. 
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noxions  vapors  may  be  thus  created.^  Something  must  depend 
on  the  character  of  the  business  and  the  location  and  surround 
ings.  While  the  right  to  pure  air  is  in  one  sense  an  absolute 
one,  yet  in  another  sense  it  is  relative,  and  people  who  live  in 
great  cities  sustained  by  manufacturing  enterprises  must  nec- 
essarily be  subject  to  many  annoyances  and  discomforts  by 
reason  of  smoke,  dust  and  noise,  more  or  less  disagreeable,  pro- 
duced by  the  enterprises  which  support  the  city.* 

§  1172.  Acts  under  public  authority. —  It  is  sometimes  pro- 
vided by  statute  that  the  place  and  manner  of  carrying  on  cer- 
tain businesses  in  the  city  shall  be  regulated  by  the  city  council, 
but  the  licenses  thus  granted  will  not  exempt  the  licensee  from 
the  penalty  attaching  to  the  maintaining  of  a  public  nuisance; 
such  a  license  will  only  abrogate  the  common  law  to  the  extent 
of  protecting  the  licensee  so  long  as  he  carries  on  the  business 
in  a  lawful  manner,  that  is,  by  methods  the  least  likely  to  cause 
injury  to  the  public,  and  with  the  use  of  the  greatest  skill,  care 
and  diligence.*  And  the  fact  that  the  city  authorities  do  not 
assign  a  place  for  the  carrying  on  of  such  business  under  au- 
thority given  them  to  do  so  does  not  excuse  the  carrying  on  of 
the  business  in  a  way  that  is  unlawful.^  But  it  is  error  to  ex- 
clude evidence  offered  by  defendant  that  he  was  carrying  on 
his  business  under  the  permission  and  inspection  of  the  health 
department.*  Parties  who  act  under  legislative  authority  which 
provides  for  the  construction  of  a  canal  are  not  liable  to  prose- 
cution for  an  act  done  in  pursuance  of  their  authority  unless 
done  in  a  wanton  manner;*  nor  will  a  municipal  corporation 
be  indictable  for  failing  to  remove  a  nuisance  caused  by  an  act 
done  under  legislative  authority,  although  they  are  vested  with 
the  power  to  abate  nuisances.'' 

§  1173.  Illegal  eontinnanee  of  use. —  It  seems  to  have  been 
thought  at  one  time  that  if  a  business,  when  established,  was 
lawful  in  view  of  existing  circumstances,  such  as  that  there 
were  no  houses  in  such  proximity  to  the  place  of  business  that 
the  residents  therein  would  be  annoyed,  that  fact  might  be 

1  a  ▼.  Knoxville,  12  Lea,  14^.  «a  v.  Hart,  84  Me.  86u 

»G  ▼.  Miller,  189  Pa.  St  77;  Huck-  »P.  v.  Rosenberg,  138  N.  Y.  4ia 

enstine's  Appeal,  70  Pa.  St  102;  P.  v.  •Butler  ▼.  a,  6  Ind.  165. 

Rosenberg.  188  N.  Y.  410.  7  p.  y,  Albany,  11  Wend.  689. 

•Garrett  v.  a,  49  N.  J.  94;  C.  v. 

Kidder,  107  Masa  18a 
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shown  as  against  a  prosecution  for  the  annoyance  snffered  by 
people  living  in  houses  subsequently  built  nearer  to  such  place 
of  business;^  but  this  is  not  the  recognized  rule,  and  the  fact 
that  when  the  business  was  established  there  were  no  houses 
in  the  neighborhood  does  not  give  a  right  to  continue  to  con- 
duct the  business  after  the  neighborhood  becomes  settled. 
There  is  no  prescription  in  favor  of  a  nuisance.'  So  the  fact 
that  the  business  was  at  one  time  adjudged  not  to  be  a  nui- 
sance will  not  bar  a  subsequent  prosecution  for  causing  a  nui- 
sance thereby.*  Nor  in  a  prosecution  against  the  lessee  of  a 
canal  for  a  nuisance  created  in  maintaining  it  will  it  be  any 
defense  that  the  lessee  maintained  it  as  it  had  previously  been 
maintained  by  the  city  from  whom  he  has  leased  it.* 

§  1174.  Liability  of  owner  or  servant. —  To  charge  one 
with  maintaining  a  nuisance  it  is  necessary  to  prove  some  act 
done  by  him  with  reference  thereto;  the  mere  fact  that  he 
owns  the  place  on  or  in  which  the  nuisance  is  maintained  does 
not  necessarily  render  him  guilty  of  the  offense  of  maintain- 
ing; *  and  a  landlord  who  innocently  makes  a  lease  of  premises 
and  reserves  no  control  thereof  cannot  be  convicted  on  a 
charge  of  permitting  the  building  to  be  used  for  such  purpose.* 
But  the  offense  may  be  committed  by  a  person  who  is  not  in 
control  if  he  leases  the  premises  to  be  used  for  the  illegal  pur- 
pose, or,  after  having  knowledge  of  such  use,  allows  the  tenant 
to  remain  when  he  might  be  ejected.^  One  may  be  liable  for 
maintaining  a  nuisance  whether  he  be  sole  or  joint  owner,  or 
if  he  have  care  and  control  only.  But  as  against  the  injury 
which  might  result  from  an  abatement  of  the  nuisance  the 
owner's  rights  will  be  protected  if  he  is  innocent.'  The  em- 
ployee may  be  indicted  as  principal  if,  being  in  charge  and 
control  and  in  the  absence  of  the  proprietor,  he  keeps  and 

1  Ellis  V.  S.,  7  Blackf.  584;  Rex  v.  « Delaware  Division  Canal  Ca  ▼. 

Cross,  2  a  &  P.  488.  C,  60  Pa.  St  867. 

2 Douglass  v.  a,  4  Wis.  887;  dv.  •Bruce  v.  a,  87  Ind.  46a 

Upton,  6  Gray,  473;  a  v.  Franklin  'C.  v.  Wentworth,  146  Masa  86. 

Falls  Ca,  49  N.  H.  240;  P.  ▼.  Cun-  ^a  ▼.  Frazier,  79  Me.  95.    And  see, 

ningham,  1  Denio,  524;  P.  v.  Detroit  for  discussion  of  this  question  with 

Lead  Works,  82  Mich.  471 ;  C.  v.  Van  reference  to  disorderly  houses^  supra. 

Sickle,  Bright  69.  g§  1140-1142. 

.  »  P.  V.  Townsend,  8  Hill  (N.  Y.),  479.  «  a  v.  Haines,  80  Me.  6& 
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maintains  the  premises  as  a  nuisance.^  So  a  party  who  is  the 
agent  of  a  company  may  be  guQty  of  maintaining  a  nuisance 
in  the  conduct  of  the  business,  even  though  his  employment 
does  not  consist  in  managing  the  particular  part  of  the  business 
which  causes  the  nuisance,  if  he,  by  virtue  of  his  employment, 
exercises  influence  in  such  management  and  encourages  and 
permits  the  acts  causing  the  nuisance.'  But  an  employee  or 
servant  cannot  be  indicted  as  principal  unless  he  has  some  con- 
trol independently  of  the  proprietor  or  employer.* 

§  1175.  Effect  of  contribution  to  the  nnisunce. —  One  who 
contributes  to  the  contamination  of  water  in  a  stream  is  guilty 
of  the  nuisance  caused  thereby ;  *  but  the  defendant  can  only 
be  held  liable  for  the  consequences  which  his  act  produces,  and 
the  nuisance  complained  of  must  be  the  natural  and  direct  re- 
sult of  his  act.*  The  fact  that  the  parties  complaining  have 
indirectly  assisted  in  the  maintaining  of  the  nuisance  by  em- 
ploying defendant  in  his  business  and  furnishing  some  of  the 
material  used  by  him  therein  will  not  be  a  defense  to  the  com- 
plaint of  nuisance  in  carrying  on  such  business.* 

§  1176.  Intent  and  knowledge. —  In  a  prosecution  for  main- 
taining a  nuisance  the  intent  of  the  defendant  is  immaterial; 
the  question  is  only  whether  his  acts  or  conduct  have  caused 
the  annoyance  of  the  people  which  is  complained  of.^  And 
knowledge  of  the  fact  that  the  premises  maintained  by  defend- 
ant were  a  nuisance  is  also  immaterial.*  It  is  no  defense  that 
accused  was  pecuniarily  unable  to  abate  the  nuisance.*  The 
exercise  of  ordinary  care  or  the  performance  of  the  act  or  dutj'' 
with  the  best  of  motives  and  in  the  best  manner  known  to  ac- 

IC  V.  Brady,  147  Mass.  588;  C.  v.  wholesome  water,  it  was  held  that 

Merriam,  148  Mass.  425;  C.  v.  Roh-  the  charge  should  have  been  that 

erts,  182  Mass.  267;  C.  v.  Kimball,  105  it  was  knowingly  or  intentionally 

Masa  465;  8.  v.  Bell.  5  Port  865.  And  done:  Stein  v.  a,  87  Ala.  12a 
see  supra,  §§  189-192.  •  a  ▼.  Ryan,  81  Me.  107.    But  it  is 

*  G.  V.  Mann,  4  Gray,  2ia  said  that  knowledge  of  the  facts  or 

*  C.  V.  Churchill,  136  Masa  148.  conditions  constituting  the  nuisance 
^av.  Smith,  82  la.  428;  Douglass  must  be  imputable  to  the  person 

V.  a,  4  Wis.  887.  sought  to  be  charged :  Nicholson  v. 

*Gay  V.  a,  90  Tenn.  645.  P.,  29  111.  Ap.  57.    And  see  a  v.  Mc- 

•Seacord  v.  P.,  121  111.  62a  Mahon,  14  R  I.  285. 
7Seacord  v.  P.,  121  III  62a    But       » Baltimore  &  Yorktown  Turnpike 

where  the  complaint  was  of  furnish-  Road  Ca  v.  a,  63  Md.  57a 

ing  to  the  inhabitants  of  a  city  un- 
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cased  will  not  relieve  him  from  liability  for  his  acta,  if  injury 
results  to  the  public  therefrom.^ 

§  1177.  Tenoe. —  It  is  the  place  where  the  nuisance  is  caused^ 
and  not  the  place  where  the  act  is  done  causing  the  nuisance, 
that  determines  the  venue.  Thus,  if  a  nuisance  is  created  in 
one  county  by  reason  of  the  backing  up  of  water  in  a  stream 
by  a  dam,  it  is  immaterial  whether  the  dam  causing  the  nui- 
sance is  in  such  county.'  And  where  offensive  matter  is  dis- 
charged into  a  stream  in  one  county  which  renders  impure  the 
waters  of  such  stream  as  it  flows  through  another  county,  the 
offense  is  one  partly  committed  in  each  county.' 

§1178.  Indictment;  charging  public  nature. —  At  com- 
mon law  it  is  usual  to  allege  that  the  acts  complained  of  were 
"  to  the  common  nuisance  of  all  the  citizens  of  the  state  there 
residing,  inhabiting  and  passing,"  or  to  use  other  language 
indicating  the  public  nature  of  the  injury;^  but  where  the 
statute  defines  the  offense,  making  certain  acts  nuisances  j>0r  se^ 
and  not  using  the  words  ^  to  the  common  nuisance,"  etc.,  or 
equivalent  language,  it  is  not  necessary  to  charge  in  the  indict- 
ment that  the  acts  complained  of  were  to  the  common  nuisance.^ 
If,  however,  the  acts  described  in  the  statute  are  defined  and 
punished  as  a  common  nuisance,  it  is  necessary  in  some  way  to 
allege  that  defendant  kept  a  common  nuisance,  and  it  is  not 
suflScient  to  simply  charge  the  facts  specified  by  the  statute.' 

§  1179.  Charging  the  act, —  The  facts  set  out  must  show 
that  the  nuisance  has  been  maintained;  it  is  not  enough  to  al- 
lege facts  which  may  or  may  not  constitute  a  nuisance,  accord- 
ing to  circumstances.^    But  where  the  statute  specifies  what 

1 S.  V.  Portland, 74  Me.  268;  Seacord  plained  of  as  an  "injury  to  divers 

V.  P.,  121  IlL  628;  S.  ▼.  Boll,  69  Ma  citizens  near  said  nuisance,"  with- 

321;  Moses  v.  S.,  58  Ind.  185.  out  alleging  it  to  be  an  injury  to  all 

2 a  V.  Lord,  16  N.  H.  857.  citizens:   Moses  v.  a,  58  Ind.  185. 

*  a  V.  Smith,  82  la.  428.  See   forms    of    indictment,   infra, 

«a  V.  Bailey,  21  N.  H.  343;  a  v.  §  118a 

Faris,  5  Rand.  691;  G.  ▼.  Sweeney,  ^C.  v.  Parker,  4  Allen,  818;  C.  v. 

181  Mass.  579;  C.  v.  Kimball,  7  Gray,  Howe,  13  Gray,  -26;  Q  v.  Goulding, 

328;  Mains  ▼.  a,  42  Ind.  827;  C.  v.  135  Masa  552;  a  v.  Noyes,  80  N.  H. 

Mohn,  52  Pa.  St  24a    Where  a  stat-  279. 

ute  defined  a  public  nuisance  as  one  *  C.  ▼.  Davis,  11  Gray,  48. 

*'to  the  injury  of  any  part  of  the  7  Morris  &  Essex  B.  Ca  v.  a,  86 

citizens  of  this  state,"  it  was  held  N.  J.  55a 
sufficient  to   charge  the  act  com- 
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shall  be  a  nuisance,  it  is  prima  fade  sufficient  to  charge  the 
act  in  the  words  of  the  statute  without  any  allegation  of  spe- 
cial circumstances  to  show  wherein  the  injury  consists.^  If, 
however,  it  appears  from  the  statute  itself  that  the  matter 
complained  of  is  to  be  deemed  a  nuisance  only  when  ofifensive 
to  the  public,  then  the  circumstances  showing  it  to  be  a  nui- 
sance must  be  stated.'  It  is  not  essential  to  use  the  ordinary 
words  "  kept  and  maintained,"  or  "  created  and  maintained," 
but  any  words  which  sufficiently  describe  an  act,  the  commis- 
sion of  which  will  constitute  a  nuisance,  are  sufficient.* 

§1180.  Joinder  of  different  acts;  continuance. —  Where 
the  statute  enumerates  in  the  alternative  various  acts  as  con- 
stituting a  nuisance,  it  is  not  objectionable  to  charge  all  of 
them  conjunctively  as  creating  one  nuisance,  for  the  nuisance 
may  be  single,  notwithstanding  it  is  created  by  various  acts.* 
While  it  is  usual  to  charge  the  creating  and  maintaining  in  one 
count,*  a  continuance  is  not  essential*  unless  an  abatement  is 
sought,  when  a  continuance  to  the  time  of  finding  the  indict- 
ment should  be  alleged.'  But  it  is  said  that  the  creating  and 
continuing  the  nuisance  are  distinct  offenses,  not  to  be  charged 
in  a  single  count.^ 

§1181.  Description  of  locality. —  No  more  particular  de- 
scription of  the  locality  than  to  show  the  venue  is  necessary 
when  the  abatement  of  the  nuisance  is  not  an  essential  part  of 
the  judgment,  but  may  or  may  not  be  ordered  at  the  discre- 
tion of  the  court.*  Nor  is  a  description  of  a  particular  locality 
necessary  if  the  order  is  to  be  to  the  defendant  himself  to  abate 
the  nuisance.'*  But  if  the  necessary  result  will  be  an  order  to 
an  officer  to  abate  the  nuisance,  the  particular  locality  must  be 

iSeacord  v.  P.,  121  lU.  62a  «a  t.  Schming.  14  la.  455;  Q  v. 

>  P.  V.  Rosenberg,  188  N.  T.  410.  GaHagher,  1  AUen,  592. 

» a  V.  Noyes,  80  N.  H.  279.  -i  Infra,  §  1182. 

4  a  V.  Spurbeck,  44  la.  667;  a  v.  ^Barke  v.  P.,  28  III.  Ap.  86;  Hoad- 

Hart»  84  Me.  86.      And   see   Bish.  ley  ▼.  P.,  28  IlL  Ap^  89. 

Direc  &  F.,  §  776.    Whether  a  par-  » a  v.  Rumf ord  Chemical  Works, 

ticular   form   as  alleged   must  be  16  Gray,  231;  Cv.Tolman,  149  Mass. 

proved,  or  whether  some  other  anal-  229;  G.  v.  Logan,  12  Gray,  186;  How- 

ogous   form   of   nuisance  may  be  ard  v.  a,  6  Ind.  444;  a  v.  Lang,  68 

shown  under  the  indictment^  gtMEre:  Me.  215;  a  v.  Goz,  82  Me.  417;  a  ▼. 

P.  T.  Townsend,  8  Hm,  479.  Sturdivant,  21  Me.  9;  Jenks  v.  a,  17 

•See  forms  injra,  %  1188.  Wis.  665;  Seacord  v.  P.,  121  IlL  628. 

WKem  V.  a,  7  Ohio  St  411. 
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80  described  as  to  enable  the  officer  to  execute  the  order.' 
Where  the  statute  describes  the  offense  as  keeping  a  ^  tene- 
ment/' the  use  of  that  word  in  the  description  of  the  place  is 
sufficient.'  A  tenement  is  one  room  or  a  suite  of  rooms  occu- 
pied by  a  person  who  does  not  occupy  the  entire  building  in 
which  they  are  situated/  and  proof  of  the  keeping  of  any  part 
or  parts  of  the  suite  of  rooms  as  a  nuisance  is  sufficient.*  But 
the  whole  building  may  be  alleged  to  hare  been  kept  and  used 
as  a  nuisance,  although  only  part  of  it  was  in  fact  so  used,  if 
the  defendant  occupied  the  whole  of  it.*  The  floor  in  which 
the  tenement  is  situated  and  the  street  on  which  it  fronts  is  a 
sufficient  description  if  the  building  in  which  it  is  contained  is 
accurately  described,  even  though  there  are  other  rooms  on 
the  same  floor  and  fronting  on  the  same  street.*  But  where  a 
particular  description  is  used,  no  evidence  is  admissible  of  a  nui- 
sance at  any  other  place  than  that  described.'^  So  if  the  charge 
is  that  the  nuisance  was  located  near  the  residences  of  certain 
persons  named,  this  is  a  matter  of  description  and  must  be 
proved  as  laid.' 

§  1182.  Abatement. —  The  right  of  a  private  party  to  abate 
by  his  own  act  a  nuisance  injurious  to  him,  provided  he  can  do 
so  without  riot  or  other  breach  of  the  peace,  is  recognized  at 
common  law,*  and  is  not  taken  away  by  statutory  provisions 
for  the  abatement  of  nuisances  by  process  of  law."  So  a  trav- 
eler along  a  high  road  has  a  right  to  abate  a  toll-gate  on  a  part 

I  Wood  V.  S.,  5  Ind.  433;  S.  v.  Sturdi-  •  C.  v.  HiU,  14  Gray,  24. 

vant,  21  Me.  9.  '  &  v.  Lashus,  67  Me.  564 
«C.  V.  Skelley,  10  Gray,  464  «  Dennis  v.  S.,  91  Ind.  291.  An  alle- 
ge. V.  Clynes,  150  Maaa  71.  gation  that  the  nuisance  was  situ- 
4  C.  V.  Buckley,  147  Mass.  581.    But  ated  in  a  certain   named  borough 

if  the  allegation  is  that  defendant  was  held  enough  to  show  that  it  was 

permitted  a  tenement  and  building  in  the  neighborhood  of  dwellings: 

to  be  used  for  illegal  purposes,  it  is  Delaware  Division  Canal  Ca  v.C,60 

not  sufficient  to  prove  that  he  per-  Pa.  St  367. 

mitted  such  use  of  a  tenement  con-  »3  BL  Com.  & 

sisting  of  only  a  part  of  a  building:  "a  v.  Moflfett  1  Greene  (la.),  247. 

C.  V.  Bossidy,  112  Mass.  277.  Thus,  a  dog  that  persistently  assaib 

*C.  V.  Shattuck,  14  Gray,  23;  C.  v.  people  passing  along  a  public  road 

Logan,  12  Gray,  186;  otherwise  if  de-  is  a  nuisance,  and  may  be  kiUed  by 

fendant  does  not  keep  or  occupy  the  any  person  so  assailed:  Nehr  v.  S., 

whole  building,  but  only  a  tenement  35  Nelx  638, 

or  shop  therein :  C.  v.  McCaughey,  9 

Gray,  298. 
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of  the  road  which  has  been  left  out  of  repair  for  a  considerable 
time.^  But  to  show  want  of  malice  in  abating  what  defendant 
has  considered  a  public  nuisance  he  must  introduce  evidence  to 
show  that  there  was  a  general  expression  of  opinion  in  the  com- 
munity to  the  effect  that  the  thing  abated  was  a  nuisance,  and 
that  he  had  been  advised  of  his  legal  right  to  abate  it;  his  own 
mere  testimony  that  there  was  such  a  general  opinion  is  not 
competent.*  At  common  law  the  court  may  properly,  in  con- 
nection with  the  judgment  in  a  criminal  prosecution  for  main- 
taining a  nuisance,  order  the  abatement  thereof  by  defendant 
himself,'  and  such  an  order  for  abatement  by  defendant  is  nec- 
essary in  some  states  to  support  the  further  order  that  in  the 
event  of  his  failure  to  do  so  the  abatement  shall  be  made  bv  an 
officer;*  and  a  general  order  to  defendant  to  abate  will  be  ef- 
fectual, although  the  specific  order  for  abatement  by  an  officer 
is  not  authorized.*  .  An  order  of  abatement  by  defendant  may 
be  enforced  by  attachment  for  contempt,*  and  by  committing 
defendant  until  the  order  is  complied  with.^  But  to  justify  an 
order  for  abatement,  either  by  the  defendant  or  an  officer,  it 
must  appear  that  the  nuisance  has  been  continued  up  to  the 
time  of  judgment.*  Punishment  for  a  nuisance  may,  however, 
be  imposed  although  it  has  been  discontinued.*  If  the  nuisance 
consists  in  the  manner  in  which  the  building  or  structure  has 
been  kept  or  used,  the  abatement  should  be  of  the  improper 
use,  and  not  of  the  building  or  structure  itself;  ^*  but  the  owner 
cannot  complain  that  he  will  be  injured  by  an  order  for  the 
abatement  of  a  nuisance  maintained  by  a  tenant  or  occupant.*^ 
The  proceeding  under  an  indictment  for  a  nuisance  will  not  be 
postponed  to  await  the  trial  of  an  injunction  proceeding  for  an 
abatement  of  the  same  nuisance.^* 

la  y.  Flannagan,  67  Ind.  140.  Barclay  v.  C,  25  Pa.  St  503;  a  v. 

2C.  ▼.  Tolinan,  149  Mass.  229.  Kaster,  85  la.  221. 

»P.  V.  Vanderbilt,  28  N.  Y.  896.  "Delaware  Division  Canal  Ca  v. 

«  Barclay  Y.C.,  25  Pa.  St  508;  Camp-  C,  60  Pa.  St  867;   Chute  ▼.  a,  19 

bell  Y.  S.,  16  Ala.  144.  Minn.  271.  But  of  course  the  stat- 
ic ▼.  Alden,  148  Mass.  118.  ute  will  not  be  construed  as  involv- 
^Schultz  ▼.  a,  82  Ohio  St  276.  ing  an  Injury  to  the  innocent  owner 
"^  Taggart  v.  C,  21  Pa.  St  527.  on  account  of  the  wrongful  acts  of 
^a  ▼.  Hull,  21  Me.  84;  Miller  ▼.  a,  an  occupant  where  such  construe- 

8  Ohio  St  475.  tion  is  not  required:  a  ▼.  Paggett, 

•a  V.  Noyes,  80  N.  H.  279.  8  Wash.  579. 

WBloomhuflf  V.  a,  8  Blackf.  205;  w  Taylor  v.  C,  29  Grat  780. 
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§  1183.  Forms  of  indictment. — It  wonld  be  impracticable 
to  give  illastrations  for  all  the  various  classes  of  indictments 
which  must  be  drawn  under  the  general  head  of  nuisances,  but 
a  few  will  sufficiently  indicate  the  general  plan  to  be  pursued. 
In  most  cases  the  statutes  will  furnish  important  assistance  in 
determining  what  should  be  alleged. 

GENERAL  F6RM;   OFFENSIVE  TBADE. 

That  A.  B.,  on j  and  on  divers  other  days  and  times 

between  that  day  and  the  day  of  the  finding  of  this  indictment, 
near  unto  the  dwelling-housed  of  divers  citizens  of  this  state, 
and  also  near  unto  a  certain  public  and  common  highway  in 
the  county  aforesaid,  unlawfully  and  injuriously  did'  kill  and 
cause  to  be  killed  a  great  number  of  cattle,  to  wit,  one  hun- 
dred horned  cattle,  and  the  excrements,  blood,  entrails  and 
other  filth  coming  from  the  said  cattle  did  then  and  on  the 
said  other  days  and  times  cause  and  permit  to  lie,  be  and  re- 
main near  to  the  said  public  and  common  highway  for  a  long 
space  of  time,  to  wit,  for  the  space  of  one  week;  whereby  divers 
noisome  and  unwholesome  smells  from  the  said  excrements, 
blood,  entrails  and  other  filth,  then  and  on  the  said  other  days 
and  times  did  arise,  so  that  the  air  was  then  and. on  the  said 
other  days  and  times  greatly  corrupted  and  infected,  to  the 
great  damage  and  common  nuisance,  not  only  of  the  said  citi- 
zens near  the  same  place  being  and  residing,  but  also  of  all  the 
citizens  of  the  state  going  and  returning,  passing  and  repassing, 
along  and  over  the  said  public  and  common  highway.^ 

NOXIOUS  KANUFACTOBT. 

That  A.  B.,  on ,  in  ,  near  certain  public  highways 

and  private  dwellins^-houses,  did  set  up  and  maintain  certain 
furnaces,  boilers,  stills,  retorts  and  other  apparatus  for  refining 
and  preparing  for  sale  and  use  petroleum  and  other  oils,  and 
on  that  day  and  divers  other  days  between  it  and  the  day  of 
the  finding  of  this  indictment,  unlawfully  and  injuriously  caused 
to  be  heated  and  boiled  in  said  boilers,  and  other  vessels  and 
apparatus,  large  quantities  of  petroleun>  and  other  oils,  and 
mixed  them  with  other  substances,  and  shook  and  agitated 
them  in  the  process  of  refining  and  preparing  them  for  sale  and 
use,  and  thereby  then  and  there  causea  to  be  emitted  noisome 
and  unwholesome  substances,  smokes,  smells  and  stenches, 
which  then  and  there  filled  and  impregnated,  and  continue  to 

« 

1  This  is  an  adaptation  of  the  gen-    order  an  abatement  of  the  nuisance, 
eral  form  given  in  2  Arch.  Cr.  Pr.  &    a  particular  description  of  the  prem- 
PI  607.    And  see,  also,  2  Whart.  Pr.    ises  should  be   given:    Se6  supra, 
A  PL  674;  C.  v.  Brown,  13  Met.  365.    §  1177. 
If  it  is  desired  that  the  court  shall 
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fill  and  impregnate,  the  earth  and  air  so  as  to  render  the  earth 
and  air  corrupt,  oflfensive,  uncomfortable  and  unwholesome,  to 
the  great  damage  and  common  nuisance  of  all  the  citizens  of 
the  state  there  inhabiting,  being  and  residing,  and  going  and 
returning  over  the  said  highways.^ 

MAINTAININO  AN  OFFENSIVE   SLAUGHTEB-HOUSE. 

That  A.  B.,  on ,  in  said  county  and  near  the  city  of 


and  at  di^e™  other  tim^  b;for;i;id  dly  and  the  iTnding  of 
tills  indictment,  at  and  near  the  dwelling-houses  of  divers  citi- 
zens of  said  place  and  county,  did  unlawfully  maintain  and 
cause  and  procure  to  be  maintained  a  slaughter-house  for  the 
purpose  or  slaughtering  cattle  and  boiling  the  entrails  and 
offal  of  the  said  cattle;  and  the  said  A.  B.  did  then  and  there, 
and  on  divers  other  days  and  times  before  the  commencement 
of  this  action,  unlawfully  kill  and  slaughter  cattle  and  boil  the 
entrails  and  offal,  and  cause  and  procure  the  slaughtered  cattle 
and  the  entrails  and  offal  of  the  same  to  be  boiled,  to  the  in- 

{'ury  of  divers  citizens  near  said  slaughter-house  as  aforesaid; 
>y  reason  whereof  divers  noisome,  offensive  and  unwholesome 
smokes,  smells  and  stinks  during  the  time  aforesaid  were  from 
them  emitted,  so  that  the  air  then  and  there  was  filled  and 
impregnated  with  said  smokes,  smells  and  stinks,  and  made 
offensive,  uncomfortable  and  unwholesome  to  the  citizens  near 
said  slaughter-house.^ 

MAINTAININO   AN  OFFENSIVE  PIOOEBY. 

That  A.  B.,  on ,  at ,  near  a  certain  public  street  and 

common  highway  there  and  near  the  dwelling-houses  of  divers 
citizens  of  the  state  there  situate  and  being,  unlawfully  and 
injuriously  did  make,  erect,  set  up,  continue  and  use,  and  did 
cause  and  procure  to  be  made,  erected,  set  up,  continued  and 
used,  a  certain  inclosure,  pen  and  lot  of  ground  in  which  he 
did  then  and  there  and  does  still  unlawfully  and  injuriously 
keep  and  confine  certain  hogs,  to  wit,  twelve  hogs;  and  then 
and  there  did  and  still  does  &ed  and  cause  to  be  fed  the  said 
ho^  with  offal,  slops  and  decayed  feed,  and  then  and  there 
unlawfully  and  injuriously  did  and  does  still  retain  and  cause 
to  be  retained  within  the  said  inclosure,  pen  and  lot  of 
ground,  the  excretnents,  decayed  feed,  slops  and  other  filth 
resulting  from  the  said  keeping  and  feeding  of  said  ho^s; 
which  said  employment  and  use  of  said  inclosure,  pen  and  lot 
of  ground  for  said  purpose,  and  permitting  of  said  excrements, 
decayed  feed,  slops  and  filth  to  remain  upon  and  within  said 
inclosure,  then  and  there  did  and  still  does  occasion  noxious 

iSee  G.  V.  Kidder,  107  Mass.  ISa  'This  foUows  an  information  set 

out  in  Moses  v.  S.,  68  Ind.  186. 
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exhalations  and  offensive  and  nnwholesome  smells  so  that  the 
air  then  and  there  was  and  still  is  greatly  corrupted  and  in- 
fecTted  thereby,  and  other  annoyances  becoming  and  being 
danfi^eroas  to  the  health,  comfort  and  property  of  the  citizens 
of  tne  state  residing  in  that  immediate  neighborhood  and  to 
the  health  and  comfort  of  the  people  of  the  state  there  pass- 
ing, repassing,  being  and  residing,  and  a  common  and  public 
nuisance  to  said  people.^ 

nCPEOPEBLT  MAINTAINING  A  MILL-DAIL 

That  A.  B.,  at  and  within  said  county,  on ,  being  pos- 
sessed of  a  certain  mill-dam  and  mill,  with  their  appurtenances, 
situate  near  and  adjacent  to  a  common  highway  and  public 
road  and  the  dwelling-houses  of  divers  persons  and  citizens  of 
said  county,  did  at  the  time  aforesaid  and  on  divers  other  days 
and  times  between  that  day  and  the  finding  of  this  indictment, 
unlawfully  and  injuriously  cause  and  permit  the  waters  of  said 
mill-dam  to  overiiow  the  adjai^ent  lands  as  well  of  others  as 
his  own,  by  means  whereof  the  water  of  said  mill-dam  or  pond 
was  rendered  impure,  corrupt  and  unwholesome,  and  the  laud 
overflowed  as  aforesaid  bv  the  means  aforesaid  was  rendered 
and  kept  marshy  and  filled  with  noxious  weeds  and  putrid 
veoretation  and  corrupt,  impure  and  unwholesome  water, 
whereby  the  air  became  corrupt  and  infected,  to  the  injury 
and  prejudice  and  to  the  great  damage  and  common  nuisance 
of  ail  the  citizens  of  the  state  there  being  and  residing  and 
passing  and  repassing.* 

KBEPINO  DANGBBOUS  SUBSTANCES. 

That  said  A.  B.,  heretofore,  to  wit,  on ,  in ,  unlaw- 
fully, knowingly  and  wilfully  did  deposit  and  caused  to  be  de- 
posited in  a  certain  warehouse  and  premises  of  him,  the  said 
A.  B.,  and  near  to  divers  streets  and  common  highways  there, 
and  also  to  divers  dwelling-houses  of  the  citizens  of  the  state, 
divers  large  and  excessive  quantities  of  a  certain  dangerous, 
ignitible  and  explosive  fluid  called  wood  naptha,  to  wit,  ten  thou- 
sand gallons  of  said  fluid;  and  from  the  day  and  year  afore- 
said until  the  day  of  the  finding  of  this  indictment,  there 
unlawfully,  knowingly  and  wilfully  did  keep  in  the  said  ware- 
house and  premises  and  near  to  the  streets,  highways  and 
dwelling-houses  aforesaid,  the  said  fluid  in  such  large,  excess- 

iSee  a  ▼.  KsLster,  85  la.  221;  S.  ▼.  ▼.  C,  2  Leigh,  759.  The  conclusion 
Payson,  87  Me.  861.  And  see,  for  a  is  made  more  in  accordance  with 
simple  but  less  comprehensive  form,  general  form  than  that  found  in  the 
C.  V.  Perry,  139  Mass.  198.  Iowa  case. 

s  See  a  v.  Close,  85  la.  570;  Stephen 
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ive  and  dangerous  quantities  as  aforesaid ;  by  reason  of  which 
said  premises  the  said  citizens  of  the  state  during  the  time 
aforesaid  passing  and  proceeding  in,  over  and  along  the  said 
streets  and  highways,  and  residing  and  being  near  to  the  said 
warehouse  and  premises,  were  in  great  danger  and  peril  of 
their  lives  and  property,  and  were  kept  in  great  alarm,  fear 
and  terror,  and  were  greatly  impeded,  disturbed  and  incom- 
moded in  the  performance  of  their  lawful  occupation,  and  pre- 
vented and  deterred  from  usinfi:  the  said  streets  and  hifi^hways 
and  from  passing  and  repassing  in,  over  and  along  thi  sanfe, 
as  otherwise  and  but  for  the  premises  aforesaid  they  could, 
might  and  should  have  done,  to.  the  common  nuisance  of  the 
citizens  of  the  state  and  the  endangerment  of  their  lives  and 
property.^ 

CREATING  A  PUBLIC  DISTUBBANOB. 

That  A,  B.,  on ^  at ,  was  a  disturber  and  breaker  of 

the  peace  of  said  state,  and  did  in  and  near  to  one  of  the  public 
streets  of  said  town  utter  loud  exclamations  and  cries,  and  did 
then  and  thereby  draw  together  a  number  of  persons,  to  the 
great  disturbance,  damage  and  common  nuisance  of  all  the 
citizens  of  said  state  then  and  their  inhabiting,  being  and  re- 
8iding.« 

^This  is  modeled  on  the  indict-       *C.  v.  Oaks,  118Ma8&  8.    And  see 

ment  in  Beg.  v.  Lister,  Dears.  &  BL    GL  v.  Smith,  0  Cosh*  Q(k 

809. 
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OFFENSES  AS  TO  HIOHWAYa 


L  ObSTBUOTION  OB  NON-BSPAIB  OF 
HlOHWAYa 

n.  Obstbuction  of  Navioabue  Riv- 


in.  Imtebfebenobwith  Ofkbahon 

OF  RAILBOAD& 

IV.  Law  of  thb  Boaix 


L    ObSTBUOTION  OB  NoN-BBPAIB  OF  HiGHWATS. 

§  1184.  Deemed  a  nuisance. —  A  form  of  the  general  crime 
of  public  nnisance  is  that  of  the  obstruction  of  a  highway,^  or 
failure  on  the  part  of  the  person  or  corporation  charged  with 
such  duty  to  keep  the  same  in  repair.'  Thus,  it  is  criminal  to 
drive  a  carriage  over  the  streets  of  a  populous  city  in  such  a 
manner  as  to  endanger  the  lives  of  the  inhabitants,'  or  to  run 
a  traction  engine  bearing  unusually  large  loads,  back  and  forth, 
several  times  a  day,  over  an  ordinary  country  highway,  to  the 
inconvenience  and  danger  of  travelers  and  to  the  damage  of 
the  road  and  bridges.*  The  placing  of  spring-guns  so  as  to  cause 
actual  danger  to  passers-by  in  the  street,  constituting  an  an- 
noyance to  the  public  of  a  real  and  substantial  nature,  is  crim- 
inal.' It  constitutes  a  nuisance  to  place  goods  in  a  public  street 
for  the  purpose  of  sale  by  an  auctioneer,*  or  to  place  a  fruit 
stall  upon  the  sidewalk,  even  though  by  permission  of  the 
owner  of  the  adjoining  premises.^  Indeed,  one  carrying  on  a 
business  adjoining  the  street  which  calls  for  an  assemblage 
of  large  numbers  of  carts  and  drays  in  the  street  is  indictable 
for  a  nuisance  in  thus  causing  an  obstruction,  even  though  the 
vehicles  belong  to  other  parties.*    Nevertheless,  some  obstruc- 

1 S.  T.  Miskimmons,  2  Ind.  440;  S.    cumulative:  KeUy  t.  C,  11  Serg.  & 


y.  Berdetta»  73  Ind.  185. 

«a  V.  Rye,  85  N.  H.  868;  C  ▼.  Cen- 
tral Bridge  Corp.,  12  Cush.  242.  It 
is  immaterial  to  the  offense  of  erect- 
ing a  nuisance  in  the  highway  that 
there  has  been  no  notice  to  remove  C.  v.  Milliman,  18  Serg.  &  R.  403. 
it;  the  statutory  provision  for  a  fine  ^C.  v.  Went  worth,  Bright  81& 
for  not  removing  after  notice  being       ^P.  v.  Cunningham,  1  Denio^  524 
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R  845;  4  BL  Com.  167. 
»U.  a  V.  Hart,  Pet  C.  Q  89a 
« C.  V.  Allen,  148  Pa.  St  85a 
^a  V.  Moore,  81  Conn.  479. 
«C.  V.  Passmore,  1  Serg.  &  R.  217; 
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tion  of  a  highway  is  incident  to  the  public  use  thereof ^  and  may 
be  so  far  recognized  as  a  convenience  to  the  public  as  to  be 
lawful.^  The  question  whether  the  thing  complained  of  is  an 
obstruction  to  the  highway  is  a  question  for  the  jury ;  *  but  they 
are.  to  take  into  account  not  merely  the  actual  interference 
with  the  use  of  the  surface,  but  the  rights  of  the  public  in  the 
street  both  above  and  below  the  surface.'  The  offense  consists 
in  the  interference  with  the  rights  of  the  public ;  therefore  it  is 
not  criminal  to  obstruct  a  highway  which,  by  reason  of  natural 
obstacles,  cannot  be  used  by  the  public.^  But  the  fact  that  the 
highway  is  impassable  in  one  portion  thereof  will  not  excuse 
obstructions  placed  therein  at  a  place  where  it  is  passable;* 
and  the  crime  of  obstruction  may  be  committed  although  the 
obstacle  does  not  entirely  prevent  the  use  of  the  highway  and 
is  even  in  the  non-used  portion  thereof,  for  the  rights  of  the 
public  are  not  to  be  encroached  upon.*  To  constitute  a  nui- 
sance the  way  which  is  obstructed  must  be  public  and  not 
merely  private,  even  though  it  may  be  open  to  general  use.^ 
But  a  turnpike  constructed  by  a  company  under  a  public  char- 
ter for  public  use  is  a  public  highway,  although  it  is  to  some 
extent  within  private  control.®  At  common  law,  and  under 
many  of  the  statutes,  the  proceeding  for  obstructing  a  high- 
way is  the  ordinary  criminal  proceeding  for  the  crime  of  nui- 
sance;* although  cumulative  remedies  are  sometimes  also 
provided  for.^*  So  there  may  be  the  usual  proceeding  for 
abatement,"  but  other  methods  of  securing  the  removal  of  the 
obstruction  are  sometimes  authorized.^  The  right  of  a  private 
individual  whose  use  of  the  highway  is  interfered  with  to  abate 
the  nuisance  seems  to  be  the  same  as  exists  with  reference  to 

1 C.  V.  Hauck,  103  Pa.  St  586;  a  v.       »&  ▼.  Cotton,  29  Minn.  187;  a  t. 
Louisville,  etc.  R.  Ca,  86  Ind.  114.         Galvin,  27  Minn.  16;  a  v.  Brown,  16 

*  P.  V.  Carpenter,  1  Mich.  278.  Conn.  54. 

^Bybee  v.  a,  94  Ind.  44a  i^St  Louis,  A.  &  T.  R.  Ca  v.  a,  62 
«a  V.  Shinkle,  40  la.  131.  Ark.  51;  a  ▼.  Galvin,  27  Minn,  la 
^  a  v.  McGee,  40  la.  595.  The  statutory  remedy  does  not  ex- 
^C.  V.  King,  18  Met  115.  elude  the  common-law  proceeding: 
^U.  a  ▼.  Schwartz,  4  Cranch,C.  C.  InfrOf  §1195,  n.  Sometimes  a  spe- 
160;  a  V.  Price,  21  Md.  449;  P.  v.  cial  remedy  is  exclusive:  a  v.  Hay- 
Jackson,  7  Mich.  432L  den,  82  Wis.  663;  a  v.  Smith,  54  Vt 

•  C.  v.  Wilkinson,  16   Pick.  175;  403. 

Northern  Central  R  Ca  v.  C,  90  Pa.      ^i  Matthews  v.  a,  25  Ohio  St  53& 
St  80a  im  V.  Berry,  12  la.  5a 
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other  nuisances ;  ^  but  a  private  individual  is  not  justified  in 
removing  or  abating  summarily  an  erection  put  up  by  the  au- 
thority of  law,  on  the  ground  that  the  conditions  upon  which 
it  was  allowed  have  not  been  complied  with,  and  an  obstruc- 
tion has  thereby  been  caused  to  public  travel,  unless  he  shows 
that  he  has  suffered  peculiar  injury  necessitating  immediate 
action.'  The  general  discussion  of  the  law  of  nuisances  found 
in  the  preceding  chapter  should  be  borne  in  mind  in  consider- 
ing the  questions  discussed  in  this  chapter,  and  the  general 
propositions  announced  in  this  section  will  be  found  further 
illustrated  by  the  discussion  in  the  following  sections. 

§  1185.  Failure  to  open  or  repair. — At  common  law  in  Eng- 
land, the  duty  to  keep  highways  in  repair  devolved  upon  some 
individual  or  parish,  and  a  breach  of  such  duty  was  subject  to 
indictment.'  In  the  United  States  the  statutes  usually  provide 
for  public  officers  whose  duty  it  shall  be  to  see  to  the  opening 
and  repair  of  highways,  and  a  failure  on  their  part  to  perform 
their  duty  subjects  them  to  a  similar  proceeding.^  But  to  subject 
such  a  person  to  punishment  as  such  officer  for  failure  of  duty 
it  must  appear  that  the  duties  of  the  office  have  devolved  upon 
him.'  If  there  is  anything  which  by  statute  is  made  a  condi- 
tion precedent  to  the  existence  of  the  duty  on  the  part  of  the 
officer,  the  averment  and  proof  must  be  such  as  to  show  the 
duty  to  have  become  complete.'  So  it  may  be  punishable  on 
the  part  of  citizens  who  are  required  by  statute  to  render  serv- 
ice in  the  opening  or  repair  of  highways,  that  they  have  failed 
to  do  so  upon  proper  demand  and  notice.^    The  fact  that  by 

la  V.  Anthoine.  40  Me.  435;  S.  v.  acted  de  facto:  Read  v.  C,  3  Bibb, 

Smith,  52  Wi&  134;  G.  v.  Ruddle,  143  484. 

Pa.  St  144;  S.  v.  Brutnfield,  83  Ind.  •S.  v.  Hageman,  13  N.  J.  814;  a  v. 

Id6s  Dimmett  v.  Eskridge,  6  Mont  Thompson,  4   Bibb,  230.    But   evi- 

308.    And  see  supra,  g  1182.  dence  that  the  road  district  is  in 

<  C.  V.  Tolman,  149  Mas&  229.  debt  wiU  not  be  admissible  as  show- 

*  4  BL  Com.  167.  ing  excuse,  inasmuch  as,  notwith- 
^Edge  V.  C,  7  Pa.  St  275;  S.  v.  standing  that  fact,  it  might  be  prao- 

Hogg,  5  Ind.  615.  ticable  for  the  officer  to  discharge 

*  But  acting  as  such  officer  is  suf-    his  duty:  C.  v.  Johnson,  184  P&  St 
fioient  to  render  him  liable:  S.  v.    635. 

Stroope,  20  Ark.  202;  a  v.  Moore,  23       ^a  t.  Pool,  106  N.  C.  698;  Bennett 
Ark.  550.    And  the  right  of  the  ap-    y.  a,  26  Tex.  Ap.  671;  Ford  v.  &,  Ql 
pointing  power  to  make  the  appoint-    Ark.  103. 
ment  cannot  be  questioned  if  he  has 
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statute  it  is  an  offense  on  the  part  of  the  abutting  property 
owner  to  obstruct  the  highway  will  not  relieve  the  oflBcer  from 
liability  in  failing  to  remove  the  obstruction  and  keep  the  high- 
way in  proper  condition.*  The  duty  of  seeing  to  the  repair  of 
streets  in  cities  or  incorporate  towns  usually  devolves  on  an 
oflScer  different  from  the  one  who  is  charged  with  the  duty  of 
repairing  highways  outside  of  corporate  limits.'  Where  the 
duty  of  maintaining  a  highway  rests  upon  private  parties,  as, 
for  instance,  where  a  turnpike  is  constructed  by  a  private  cor- 
poration under  public  authority,  the  failure  to  keep  it  in  repair 
to  the  injury  of  the  public  is  criminal.'  Indeed,  if  by  the  char- 
ter of  the  company  a  turnpike  is  required  to  be  kept  in  a  par- 
ticular condition,  failure  to  comply  will  be  an  indictable  offense.* 
In  some  of  the  New  England  states  and  perhaps  elsewhere 
municipal  corporations  may  be  proceeded  against  by  indict- 
ment for  failure  to  keep  the  public  highways  within  their  lim- 
its in  repair,*  notwithstanding  there  may  be  a  civil  liability.* 
To  fix  a  liability  for  breach  of  duty  in  keeping  a  highway  in 
proper  condition,  it  may  not  be  necessary  to  shoAv  that  it  is  ab- 
solutely unsafe  if  it  appears  that  it  is  kept  in  a  state  which 
renders  the  use  thereof  by  the  public  inconvenient.'  Neither 
Avill  it  be  any  defense  that  there  is  another  road  available  to 
the  public,  as  it  may  be  the  duty  of  the  corporation  to  main- 
tain both  of  them.'  Nor  is  it  any  defense  that  another  corpora- 
tion fails  to  repair  a  portion  of  the  same  highway,  without 
which  the  portion  which  is  charged  as  defective  as  against  the 
defendant  would  be  of  no  use;  each  corporation  is  to  be  liable 
for  the  breach  of  its  own  duty.'  In  such  a  proceeding  against 
a  municipal  corporation,  it  is  not  a  defense  that  the  highway 
is  open  and  in  proper  repair  at  the  time  of  the  indictment;  the 
corporation  may  still  be  subject  to  at  least  a  nominal  line  for 

1  a  T.  Moore,  28  Ark.  550.  See,  also,  «av.  GodwinsviUe  Road  Ca,  49 

a  T.  Boston,  97  Mass.  555.  N.  J.  266. 

^a  V.  Jones,  18  Tex.  874  »C.  v.  Boston,  97  Mass.  555;  a  v. 

»P.  V.  Cooper,  6  HiH,  516;  Simpson  Milo,  33  Me.  57. 

T.  a,  10  Yerg.  525;  New  York  &  G.  «  S.  v.  Madison,  63  Me.  546. 

L.  R  Co.  V.  a,  50  N.  J.  30a    Nor  is  '  C.  v.  Taunton,  16  Gray,  228. 

this  liability  abrogated  by  a  statute  ^a  v.  Fryeburg,  15  Me.  405. 

imposing  a  special  penalty  to  be  en-  *C.  v.  Deerfield,  6  Allen,  449. 
foh>ed  by  civil  process:  Susquehanna 
Turnpike  Ca  v.  P.,  15  Wend.  267. 
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its  neglect  of  duty.*  la  determining  whether  there  is  a  duty 
to  open  or  repair  a  particular  way,  the  question  whether  it  is  a 
pnblic  highway  is  material,  but  this  point  will  be  discussed  in 
a  subsequent  section.'  Under  statutes  providing  for  the  indict- 
ment of  a  town  for  failing  to  construct  and  open  a  public  way, 
and  also  for  failure  to  keep  the  way  in  repair,  there  may  be  a 
liability  for  unreasonable  delay  in  taking  steps  to  raise  and  put 
in  repair  a  road  laid  out  by  the  proper  authorities.'  The 
allegations  of  the  indictment  must  conform  to  the  facts,  and 
there  cannot  be  a  conviction  for  failing  to  construct  and  open 
a  newly-laid  out  road  under  a  charge  for  neglecting  to  repair  a 
road  already  in  existence.^  And  the  state  of  the  road  com- 
plained of,  as  that  it  was  bad  or  needed  making,  or  was  not 
passable,  eto.,  should  be  alleged.*  By  some  statutes  a  punish- 
ment is  imposed  for  defacing  a  highway;  that  is,  by  making 
an  iniproper  change  therein,  inconsistent  with  the  plan  under 
which  it  has  been  constructed.*  There  are  usually  provisions 
requiring  road  officers  to  put  up  sign  boards  and  mile  posts^ 
and  a  failure  to  do  so  may  be  indictable.^  So  it  may  be  made 
criminal  to  deface  or  destroy  a  mile  post  or  sign  board  erected 
by  a  public  officer  or  by  private  enterprise.' 

§1186.  Obstruction;  what  constitates. —  The  placing  of 
any  obstruction  upon  a  highway  and  the  keeping  of  it  therein 
for  any  considerable  space  of  time  is  an  obstruction  of  the 
highway  and  a  nuisance,*  and  it  is  not  essential  that  the  ob- 
struction or  erection  complained  of  be  across  the  traveled  part 
of  the  way,  but  any  obstruction  which  renders  the  way  less 
commodious  is  a  nuisance.**  So  an  obstruction  may  be  a  nui- 
sance though  it  is  on  the  part  of  the  way  not  actually  main- 
tained in  condition  for  travel  or  at  the  unused  side  of  the  way." 
It  is  enough  that  the  public  are  materially  inconvenienced  in 

1 S.  V.  Frjeburg,  15  Me.  405.  failure  to  keep  a  highway  in  repair 

^  Infra,  §  1190.  which  was  held  8ufficient>  see  S.  y. 

»  a  ▼.  Landaflf,  22  N.  H.  58a  Raymond,  27  N.  a  88& 

«  Walpole  V.  a,  16  N.  H.  157;  a  v.  •a  v.  Hunter,  68  la.  447. 

Canterbury,  28  N. a  195.   So  failure  'a  v.  Nicholson,  2  Murphy,  185; 

to   construct   a  bridge   cannot  be  a  v.  Mathis,  80  Tex.  506. 

ahown  under  a  charge  for  failure  to  *PuUum  v.  a,  88  Ala.  190. 

repair  or  make  a  highway:  a  v.  Can-  *C.  v.  King,  18  Met  115. 

terbury,  28  N.  H.  195.  wa  v.  Merrit.  35  Conn.  814 

»  a  V.  Canterbury,  28  N.  H.  195.  » a  v.  King,  13  Met  11& 

For  a  form  of  information  charging 
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passing  to  and  fro  and  that  the  obstruction  is  protracted  un- 
reasonably, and  not  merely  temporarily  and  from  necessity.' 
Thus,  it  is  an  obstruction  that  the  steps  of  a  building  project 
into  the  highway,'  or  that  goods  or  stalls  for  the  sale  of  goodie 
are  kept  or  set  up  upon  a  portion  of  the  highway,  although 
passage  is  not  entirely  obstructed  thereby.'  An  obstruction 
includes  any  object  which  unnecessarily  impedes  or  incom- 
modes the  lawful  use  of  the  highway  by  the  people ;  *  but  the 
question  as  to  whether  a  particular  use  of  the  highway  consti- 
tutes a  nuisance  must  depend  somewhat  on  circumstances,  and 
the  fact  that  the  obstruction  in  question  is  useful  to  the  public 
and  recognized  as  a  public  convenience  may  render  it  lawful.* 
In  determining  this  question  the  amount  of  travel  and  the  use 
to  which  the  highway  is  put  and  its  location  may  be  consid- 
ered and  its  condition  as  compared  with  that  of  other  similar 
ordinary  roads.*  80  it  may  not  constitute  a  nuisance  ^^t^  se  to 
keep  a  market  cart  standing  in  a  street  for  an  hour  or  so  at  a  time, 
it  appearing  that  there  is  no  prevention  of  the  ordinary  pass- 
ing and  repassing  by  vehicles  and  foot  passengers.^  Of  course^ 
an  obstruction  is  not  criminal  if  it  is  erected  by  virtue  of  law- 
ful authority;"  but  if  a  permanent  obstruction  is  placed  in  the 
streets  without  lawful  authority  it  is  no  justification  that  its 
erection  is  beneficial  to  the  public*  The  obstruction  may  be 
indirect,  as  by  damming  a  stream  and  causing  it  to  overflow 
the  highway  or  render  a  ford  impassable.^*  80  filling  up  a  high- 

i  P.  T.  Ctinningham,  1  Denio,  534;  tinction  between   obstruction  and 

Clift  T.  S..  0  InoL  Ap.  109.  encroachment:   S.  t.   Pomeroy,  7& 

s  a  T.  Blaisdell,  107  Mass.  284  Wis.  664 

>  a  V.  Wentworth,  Bright  818;  Q  ^  C.  ▼.  Hauck,  108  P&  St  586.   Thus, 

V.  Passmore,  1  Serg.  Sc  R  317;  C.  t.  the  placing  of  a  railing  around  a 

Milliman,  18  Serg.  &  R  403.     So  public  square  with  gates  at  conven- 

scales  erected  in  a  public  street  for  ient  intervals  may  be  proper  if  under 

private  business  may  be  removed  by  public  authority,  and  not  indictable 

order  of  the  council:   Emerson  v.  as  a  nuisance:  S.  t.  Ck>mmissioner8, 

Babcock,  66  la.  357.  When  the  space  8  Hill  (S.  C),  Ua 

in  front  of  lots  in  a  city  is  granted  *  G.  v.  Taunton,  16  Gray,  338. 

to  the  owners  of  the  lots  for  certain  ^S.  v.  Edens,  85  N.  G.  52^ 

purposes  enumerated  in  the  dedica-  ^  Baker  v.  S.,  37  Ind.  485;  Neader- 

tion,  the  use  thereof  for  any  other  houser  v.  S.,  38  Ind.  357. 

purpose  may  be  an  obstruction:  P.  ^See  tn/ro,  g  1105. 

V.  Carpenter,  1  Mich.  273.  w  S.  v.  Smith,  54  Vt  403;  Prim  t.  a, 

«a  V.  Leaver,  62  Wia  387.    But  by  86  Ala.  244;  S.  v.  Phipps,  4  Ind.  516; 

the  Wisconsin  statute  there  is  a  dis-  Dimmett  v.  Eskridge,  6  Munf.  808. 
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way  or  taking  a  part  therefrom  so  as  to  reduce  the  grade  may 
be  criminal.^ 

§  1187.  Obstruction  by  railroads. —  In  the  absence  of  statu- 
tory authority  it  is  criminal  for  a  railway  company  to  obstruct 
a  highway  by  the  laying  of  its  tracks  across  such  highway, 
either  below  or  above  grade;  *  but  statutory  provision  is  usually 
made,  either  in  the  charter  of  such  company  or  by  general  stat- 
ute applicable  to  them,  by  which  they  are  allowed  to  lay  their 
tracks  across  highways,  being  charged  with  the  duty  of  leaving 
the  highway  in  good  condition  after  the  crossing  is  made,  and 
the  temporary  obstruction  to  the  highway  due  to  the  construc- 
tion of  a  track  will  not  be  an  indictable  nuisance.'  If  the  com- 
pany fails  to  put  the  highway  in  good  condition  after  the  laying 
of  its  track,  it  may  be  indicted  for  a  nuisance  although  the 
track  was  laid  under  lawful  authority.*  Where  the  railroad 
crosses  an  ordinary  highway  the  company  is  not  bound  to  con- 
struct the  bridges  made  necessary  to  the  full  width  of  the 
highway;  the  question  will  only  be  whether  the  railroad  un- 
necessarily impedes  the  usefulness  of  the  highway.*  But  a 
street  railway  must  be  kept  in  such  condition  to  its  entire  width 
that  it  shall  not  obstruct  travel  either  across  or  along  it,  oth- 
erwise it  will  constitute  a  nuisance.*  A  railway  being  con- 
structed across  a  highway  under  proper  authority  does  not 
constitute  a  nuisance  though  the  use  of  it  to  some  extent  ob- 
structs traffic,  if  all  reasonable  care  is  used  to  render  the  traffic 
as  safe  and  convenient  as  practicable;^  but  an  unnecessary 
obstruction,  as  b}'^  leaving  a  hand-car  stand  on  the  track  at  a 
crossing,  may  be  punishable  as  a  nuisance.*    So  it  may  be  a 

la  V.  Peckard,  6  Harr.  600;  C.  v.  W.  Va.  243.    In  restoring  the  high- 
Ruddle,  142  Pa.  St  144.  way  the  company  may  use  planks, 

2  St  Louis,  A.  &  T.  &  Ca  v.  S.,  62  but  must  keep  the  plank  crossing  in 

Ark.  61.  good  condition:  S.  v.  Roanoke  R  & 

»a  V.  Portland,  a  &  P.  R.  Ca,  68  L.  Ca,  109  N.  C.  860. 

Me.  46;  a  t.  Chicago^  R  &  P.  R.  Ca,  »P.  v.  New  York,  N.  H.  ft  H.  R 

63  la.  60a    But  if  a  railway  is  con-  Co.,  89  N.  T.  266. 

structed  across  the  highway  without  ^  Memphis  P.  P.  ft  B.  R.  Ca  t.  a, 

authority,  the  obstruction  resulting  87  Tenn.  746. 

from  the  process  of  construction  is  ?  a  v.  Louisville,  N.  A.  ft  C.  R  Ca, 

a  nuisance:  C.  t.  Vermont  ft  M.  R  86  Ind.  114. 

Corp.,  4  Gray,  22.  8  Cincinnati  R  Ca  v.  C,  80  Ky.  137. 

«  a  V.  Monongahela  R  Ca,  87  W.  And  see  a  v.  Chicago,  M.  ft  St  P.  R 

^•a.  108;  a  ▼.  Ohio  River  R  Ca,  38  Ca,  77  la.  442. 
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nnisaDce  to  cross  the  highway  with  trains  running  at  fall  speed 
without  warning.*  But  there  are  usually  statutory  regulations 
as  to  how  long  trains  shall  be  allowed  to  stand  on  the  track  at 
street  crossings,'  and  a  violation  of  such  regulations  by  the 
servants  of  the  company  will  render  the  company  liable,  no 
matter  how  much  care  has  been  exercised  by  the  company 
itself  in  instructing  its  employees  to  conform  to  the  regulations.' 

§1188.  Continuance  of  obstruction. —  Where  an  obstruc- 
tion has  been  placed  in  a  highway  by  a  previous  owner  and 
the  grantee  maintains  it  or  allows  the  highway  to  be  out  of 
repair  by  reason  of  such  obstruction,  the  grantee  may  be  liable 
for  the  nuisance;*  but  the  original  proprietor  will  not  be  liable 
for  the  nuisance  as  existing  after  his  ownership  or  control  has 
terminated  unless  he  has  participated  in  some  way  in  the  addi- 
tional obstruction.'  Under  some  statutes  the  offense  of  con- 
tinuing a  nuisance  is  distinct  from  that  of  erecting  or  causing 
it,'  and  merely  to  allow  an  obstruction  to  remain  will  not  be 
criminal  on  the  part  of  one  who  did  not  originally  cause  it,^  at 
least  until  after  notice  to  remove  the  obstruction.'  So  it  is  not 
a  nuisance  to  fail  to  remove  a  fence  where  a  newly-established 
highway  is  laid  out  until  after  reasonable  notice  requiring  its 
removal.' 

§  1189.  The  intent. —  Intent  to  obstruct  is  not  a  material 
part  of  the  crime  of  obstructing,  and  is  only  of  importance  in 
determining  whether  the  act  was  wilful  or  merely  accidental.*' 
Thus,  it  is  no  defense  that  the  accused  had  permission  from  an 

1  LouisviUe,  C.  &  L.  R.  Ca  t.  C,  80  The  owner  of  premises  may  be  lia- 

Kj.  143.  ble  for  obstruction  of  the  highway 

S  S.  V.  Malone,  8  Ind.  Ap.  a  caused  bj  a  contractor  in  building  a 

*  CX  V.  New  York,  N.  H.  &  H.  R.  house  on  such  premises  if  it  appears 
Ca,  112  Mass.  412.  But  it  has  been  that  he  has  any  control  over  the 
held  that  the  superintendent  of  a  work:  Sanders  v.  S.,  18  Ark.  1^8. 
railroad  company  cannot  be  con-  ®S.  v.  Brown,  16  Conn.  54;  Lowe 
ficted  for  wilfully  obstructing  the  v.  P.,  28  HL  518;  P.  v.  Young,  72  IlL 
public  road  by  cars  placed  therein  411;  Hoadley  v.  P.,  23  IlL  Apw  391 

by  employees   in  violation    of  his  ''S.   v.  Pollok,  4  Ired.  303;  S.  t. 

positive  instructions:  Gude  v.  S.,  76  Hunter,  5  Ired.  369;  Freeman  v.  S., 

Ala.  100.  6  Porter,  37a 

*  New  York  &  G.  L.  R.  Ca  v.  8.,  50  »  Sweeney  v.  P.,  28  IlL  20a 

N.  J.  303;  a  T.  Troy  &  Boston  R  Co.,       ^a  v.  Ratliff,  32  la.  189;  Rankin  v. 
57  Vt  144;  a  v.  Yarrell,  12  Ired.  130;    a,  25  Tex.  Ap.  69 L 
a  V.  Willis,  Busbee,  22a  lo  a  v.  Gould,  40  la.  372.    The  in- 

^  Watson  V.  a,  25  Tex.  Ap.  651.    dictnient  need  not,  therefore,  allege 
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unauthorized  officer;^  nor  that  he  honestly  believed  the  ob- 
struction to  be  on  his  own  land.'  But  some  statutes  define  the 
crime  as  that  of  wilfully  or  knowingly  obstructing/  and  in 
such  case  wilfulness  must  be  proved;  it  cannot  be  presumed.^ 
To  prove  a  wilful  obstruction  it  is  not  enough  to  show  that  it 
was  voluntary  or  intentional;  but  wilfulness  implies  disre- 
gard of  law,  and  therefore  one  who  acts  in  good  faith  and 
under  permission  from  the  proper  authorities,  although  erro- 
neously given,  is  not  punishable  criminally.*  But  if  defendant 
relies  on  a  discontinuance  of  the  road  by  the  county  authori- 
ties which  was  in  fact  without  jurisdiction,  he  must  be  pre- 
sumed to  have  known  of  the  want  of  jurisdiction,  and  an 
obstruction  placed  and  maintained  by  him  in  such  highway  in 
opposition  to  the  command  of  the  authorities  to  remove  it 
will  be  criminal.*  At  common  law  there  is  said  to  be  an  im- 
plied license  on  the  part  of  the  public,  when  the  highway  be- 
comes impassable,  to  drive  over  the  adjoining  land,  and  this 
privilege  is  not  to  be  deemed  a  taking  of  land  for  public  use 
without  compensation,  but  is  acquired  by  the  public  in  con- 
nection with  the  acquisition  of  the  highway  itself.^  But  this 
principle  will  not  justify  one  who  finds  a  city  street  impassable 
in  driving  upon  the  sidewalk  contrary  to  law,  and  obstructing 
the  use  of  such  sidewalk  by  pedestrians,  for  whom  it  is  spe- 
cially set  apart.' 

§  1190.  What  deemed  highway. —  To  support  a  conviction 
either  for  obstructing  or  for  failing  to  keep  in  repair,  it  must 
appear  that  the  road  in  question  was  a  public  highway.'  If  the 
road  has  been  laid  out  without  authority  there  can  be  no  con- 
viction.** Nor  is  it  sufficient  that  it  is  a  highway  on  paper 
merely,  not  having  been  laid  out  on  the  ground  and  no  steps 

the  act  to  have  been  knowingly  and    ment  mustaUege  the  scienter:  Bailey 

wilfully  done:  S.  v.  Chesapeake  &    v.  C,  78  Va.  19. 

Ohio  R.  Co.,  24  W.  Va.  809.  <  Brinkoeter  v.  S.,  14  Tex.  Ap.  67. 

1  Nichols  V.  a,  89  Ind.  298.  »  a  v.  Preston,  84  Wia  675. 

»  a  V.  Dicken,  145  Pa.  St  458.  «  a  v.  Castle,  44  Wia  670. 

»  Wyman  v.  a,  13  Wis.  668;  Prim       ^  Campbell  v.  Race,  7  Cush.  408. 
T.  a,  86  Ala,  244;  Dimmett  v.  Esk-       ^a  v.  Brown,  109  N.  C.  802. 
ridge,  6  Munf.  308;  Shubert  v.  a,  16        »a  v.  Moore,  23  Ark.  550. 
Tex.  Ap.  645;  Trice  v.  a,  17  Tex.  Ap.       "Clark  v.  C,  83  Pa.  St  112;  Ward 
48.    Under  such  a  statute  the  indict-    v.  a,  12  Lea,  469;  Laroe  v.  a,  30  Tex. 

Ap.374. 
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having  been  taken  to  open  it.^  So  if  a  highway  is  impassable 
by  reason  of  natural  obstacles  and  cannot  be  used,  there  is  no 
crime  committed  in  obstructing  it.'  So,  also,  if  the  road  has 
been  discontinued  by  lawful  authority,  there  can  be  no  crime 
in  a  public  oflBcer  failing  to  keep  it  in  repair;  •  and  there  may 
be  an  abandonment  by  lapse  of  time  and  the  action  of  adjoin- 
ing land-owners  in  fencing  in  the  land,  obliterating  the  road 
80  that  it  is  not  capable  of  identification,  so  that  the  ofScer  is 
not  bound  to  repair  it.*  But  mere  failure  to  use  a  portion  of 
a  public  highway  properly  established  will  not  be  a  defense 
for  placing  an  obstruction  therein.*  Usually  land  does  not  be- 
come a  public  highway  until  it  is  acquired  by  the  public  author- 
ities in  a  legal  manner,  or  a  dedication  has  been  made  by  the 
owner,  or  there  has  been  actual  user  by  the  public  for  a  suffi- 
ciently long  period  to  show  a  prescription.*  The  use,  in  order 
to  give  rise  to  a  prescriptive  right,  must  be  adverse  to  the  rights 
of  the  owner  of  the  land ;  ^  and  such  use  must  not  only  be  with 
the  knowledge  of  the  owner,  but  with  his  consent,  express  or 
implied.*    Where  a  dedication  is  relied  on  there  must  also  be 

1 GL  V.  Nozon,  121  Mass.  42;  Jack-  tion  as  to  whether  the  facts  show 

son  T.  P., 9  Mich.  Ill;  Bailey  v.  C.,78  the  existence  of  a  highway  is  for 

y&  19;  Day  v.  S.,  14  Tex.  Ap.  28.  the  jury:  Zimmerman  v.  S.,  4  Ind. 

sa  T.  Shinkle,  40  la.  181.    But  if  Apt  68a 

duly  laid  out,  the  fact  that  it  is  not  ?  a  v.  Stewart,  91  N.  a  560.    Use 

yet  traveled  wUl   be  no  defense:  of  a  highway  for  the  prescriptive 

Harrow  y.  a,  1  Greene  (la.),  489.  Nor  period  without  obstruction  will  cut 

will  it  be  any  defense  that  another  oT  the  right  to  revive  an  obstruc- 

portion  of  the  road  is  impassable  if  tion  previously  existing:  C.  v.  Beld- 

that  portion  obstructed  is  capable  ing,  18  Met  1(X    Prescription  does 

of  use:  a  V.  McGee,  40  la.  595.    Of  not  run  against  the  public  by  mere 

course  it  is  no  excuse  that  others  failure  to  take  steps  to  remove  the 

have  made  similar  obstructions  at  encroachment:  a  v.  Wertzel,  62  Wis. 

other  points  on  the  same  road:  Hen-  184. 

line  V.  P.,  81  IlL  269.  » Sullivan  v.  S.,  52  Ind.  809.    Con- 
•a  V.  Broyles,  1  Bailey,  134;  a  v.  sent  and  user  may  be  shown  to  prove 
Chappell,  2  Hill  (S.  C),  391.  a  highway:  a  v.  Robinson,  28  la. 
*  Howell  v.  a,  29  Tex.  A  p.  592.  514.    Use  with  assent  may  show  a 
'Elkins  V.  S.,  2  Humph.  543.  dedication  without  proof  of  its  con- 
•P.  V.  Jones.  6  Mich.  176;  Mauck  v.  tinuance  for  the  period  of  prescrip- 
a,  66  Ind.  177.    If,  however,  there  tion:  S.  v.  Wilson,  42  Me.  9.    But  an 
has  been  a  dedication  on  a  condition  indefinite  use  of  a  wide  extent  of 
subsequent,  the  mere  breach  of  the  open  land  will  not  establish  a  pre- 
condition will  not  excuse  the  owner  scriptive  highway:    Friel  v.  P.,  4 
in  obstructing  the  road  as  dedicated:  Cola  Ap.  259. 
C  V.  Smyth,  14  Gray,  Sa    The  ques- 
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an  acceptance  by  the  public,  either  throngh  the  proper  officers,^ 
or  by  public  use.'  Long-continued  use  and  recognition  may 
be  shown  as  proving  the  exidtence  of  the  highway  without  any 
official  action.'  In  a  criminal  prosecution  for  the  obstruction 
of  a  highway  the  proceedings  of  the  public  authorities  laying 
it  out  cannot  be  collaterally  questioned  on  account  of  irregu- 
larities.* But  if  the  proceeding  was  entirely  without  jurisdic- 
tion, that  fact  may  be  shown.* 

§  1191.  Private  ways. —  There  may  be  roads  used  more  or 
less  by  all  persons  who  desire  to  pass  over  them  which  have 
not  been  so  far  dedicated  or  accepted  as  to  become  highways  in 
such  sense  as  to  render  an  obstruction  thereof  criminal;*  but 
in  some  states  the  statutes  provide  for  what  are  called  private 
or  neighborhood  roads,  and  to  obstruct  or  fail  to  repair  a  road 
of  this  character  is  as  much  a  crime  as  though  it  were  a  high- 
road.' Turnpikes,  although  controlled  by  private  corpora- 
tions, are  nevertheless  public  highways;  and  an  obstruction 
thereof  is  criminal.* 

§  1192.  Streets^  alleyfl  and  public  places. —  A  public  street 
in  a  city  or  town  is  a  highway  within  the  statutes  as  to  ob- 
struction of  highways;*  but  an  alley  not  connecting  public 
streets,  and  e:xisting  merely  for  the  convenience  of  the  lot- 

XMansair  v.  a,  60  Ind.  357;  a  t.  »a  v.  Logue,  73  Wi&  69& 

Fftine  Lumber  Ckx,  84  Wis.  205;  P.  ▼.  <  a  v.  McDaniel,  8  Jones,  284:  XJ.  & 

Beaubien,  2  Doug.  260.    Public  use  v.  Schwartz,  4  Cranch,  C.  C.  160;  & 

without   acceptance    may    not   be  v.  Price,  21  Md.  449;  P.  v.  Jackson^ 

enough  to  render  a  town  liable  for  7  Mich.  482. 

non-repair:  S.  v.  Wilson,  43  Me.  9.  '  Ex  purte  Withers,  8  Brev.  9^  &, 
Where  a  town  is  laid  out  by  public  v.  Mobley,  1  McMull.  44;  a  ▼.  Dun- 
statute,  and  its  streets  are  declared  can,  1  McCord,  404;  a  v.  Floyd,  89 
to  be  public  highways,  acceptance  a  C.  23;  Anderson  v.  a,  10  Humph, 
by  the  public  is  unnecessary:  CX  t,  119.  A  private  road  or  path  under 
McNaugher,  131  Pa.  St  55.  this  nomerclature  is  distinguished 

sp.  V.  Loehfelm,  102  N.  T.  1;  &,  v.  from  a  private  way,  the  latter  being 

Central  R.  Ca,  82  N.  J.  220;  a  v.  not  public  in  any  sense:  a  v.  Floyd, 

Proctor,  90  Ma  384  89  a  G.  2a 

•  C.  V.  Abney,  4  T.  R  Mon.  477;  8.  «C.  v.  Wilkinson,  16   Pick.  176; 

V.  Sartor,  2  Strobh.  60;  C.  v.  Mar-  Northern  Central  R.  Ca  v.  C,  90  Pa. 

shall,  137  Pa.  St.  170;  Michel  v.  a,  12  St  800. 

Tex.  Ap.  108;Berry  V.  a,12Tex.Ap.  »a  v.  Mathis,  21  Ind.  277;  a  t. 

249;  Hall  v.  a,  18  Tex.  Ap.  269.  Beeman.  85  Me.  242;  C.  ▼.  Gowen,  7 

«a  V.  Smith,  100  N.  C.  550;  a  v.  Mass.  878:  C.  v.  Boston,  B.  &  G.  R. 

Dittos  Hard.  450.  Ca,  135  Mass.  550. 
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owners,  is  not  to  be  deemed  a  public  highway.^  Statutes 
specially  referring  to  the  obstruction  of  streets  in  a  particu- 
lar manner  may  appear  by  their  provisions  not  to  be  appUoar 
ble  to  all  highways  in  a  city,  but  only  to  the  streets  in  the 
thickly-settled  parts  thereof.'  Public  squares  and  grounds  used 
as  means  of  access  to  public  buildings  may  be  deemed  substan- 
tially public  highways  with  reference  to  their  obstruction,  and 
may,  in  an  indictment  for  obstruction,  be  described  as  public 
highways.' 

§  1193.  Indictment. —  There  must  be  a  description  of  the 
highway  the  obstruction  or  non-repair  of  which  is  complained 
of,  and  it  is  said  that  this  description  must  be  sufficiently  defi- 
nite, by  naming  the  road  or  otherwise,  to  indicate  what  high- 
way is  intended.^  An  error  in  the  description,  so  long  as  the 
identity  of  the  road  is  established,  will  not  vitiate  a  conviction.* 
It  is  sufficient  to  use  any  name  by  which  the  highway  is  gen- 
erally known.'  It  is  not  necessary,  although  it  is  quite  com- 
mon, to  state  the  termini  of  the  highway.^  Indeed,  some  cases 
would  indicate  that  no  other  description  than  that  the  high- 
way is  in  a  certain  county,  town  or  city,  as  the  case  may  be, 
is  necessary.'  It  is  not  necessary  to  state  how  the  road  in 
question  became  a  public  highway;  the  allegation  that  it  is 
such  is  sufficient.'  At  any  rate,  a  general  description  of  the 
road,  with  a  particular  description  of  the  part  obstructed,  is 
sufficient.^'  The  locality  of  the  obstruction  itself,  not  being 
material  to  the  offense  provided  it  is  within  the  jurisdiction  of 

1  P.  T.  Jackson,  7  Mich.  482;  Bag-  ^  Harrow  v,  S.,  1  Greene  (la.),  489. 

ley  Y.  P.,  48  Mich.  855.  •Patton  y.  a,  60  Ark.  5a 

sa  V.  Hall,  22  N.  H.  884  ^a  v.  Harsh,  6  Blackf.  846;  a  t. 

<a  ▼.  Long,  94  N.  C.  896;  a  v.  Hume,  12  Oreg.  18a    But  if  the  ter- 

Eastman,  109  N.  C.  785;  8,  v.  Atkin-  mini  are  stated  they  must  be  proved 

son,  24  Yt  448;  C.  v.  Rush,  14  Pa.  as  aUeged:  a  v.  Northumberland,  46 

St  186;  a  V.  Commissioners,  8  Hill  N.  H.  156;  Martin  v.  P.,  28  la  895; 

(a  a),  149.  Houston  v.  P.,  63  lU.  185. 

*a  V.  Withrow,  47  Ark.  551;  a  v.  ^a  v.  Hall,  15  Mas&  240;  C.  t. 

Lemay,  18  Ark.  405;  a  v.  Grumpier,  Allen,  11  Met  40a 

88  N.  C.  647;  8.  ▼.  Stewart,  66  Ind.  >a  v.  Madison,  68  Me.  546;  Tate  v. 

555;  Alexander  t.  a,  16  Ala.  661;  a,  5  Blackf.  78;  Nichols  v.  a,  89  Ind. 

Nichols  V.  a,  89  Ind.  29a    Where  29a 

there  are  by  statute  different  classes  ^^  P.  v.  Young,  72  IlL  411 ;  Martin  t 

of  roads,  a  mistake  in  naming  the  P.,  28  IlL  895i 
kind  of  road  wiU  constitute  a  fatal 
variance:  a  t.  Snyder,  25  la.  20a 
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the  court,  need  not  bo  proved  as  charged.^  It  is  sufficient  to 
allege  the  obstraction  itself  in  general  terms,  as  that  it  was  by 
an  embankment,  a  ditch,  a  fence,  etc. ; '  but  different  forms  of 
obstruction  must  not  be  alleged  in  the  alternative.'  The  charge 
must  show  that  the  ditch,  or  other  obstruction  complained  of, 
was  in,  across  or  upon  the  highway.^  As  in  the  case  of  other 
offenses,  the  particular  day  of  the  obstruction  is  immaterial.* 
If  an  abatement  of  the  nuisance  is  sought  it  must  be  charged  as 
continuing.*  If  the  particular  form  of  obstruction  complained 
of  is  one  specially  prohibited  by  statute,  it  is  not  necessary  to 
employ  the  usual  allegation  that  the  use  of  the  highway  for 
public  travBl  was  thereby  obstructed.^ 

§1194.  Title  in  defendant. —  In  an  ordinary  case  the  fact 
that  defendant  has  title  to  the  locus  in  quo  could,  of  course,  be 
shown  as  negativing  the  existence  of  a  public  highway ;  but  in 
Wisconsin  there  is  a  special  provision  by  which,  when  the 
prosecution  is  before  a  justice  of  the  peace,  the  defendant 
claiming  title  must  set  it  up  in  writing,  and  the  prosecution 
will  then  be  transferred  to  a  court  of  record.* 

II.  Obstbuotion  of  Navigable  Sivebs. 

§  1196.  When  criminaL — The  erection  of  bridges  over  or 
dam  in  a  navigable  stream  so  as  to  obstruct  the  navigation 
thereof  is  a  crime  at  common  law;*  but  by  statute  some  forms 
of  obstruction  may  be  authorized,  and  if  so,  such  obstruction 

la  V.  Godfrey,  12  Me.  861;  S.  t.       8  a  v.  Doane,  14  Wis.  488;  &  v. 

BuxtoD,  81  Ind.  67;  Matthews  t.  a,  Huck,  29  Wis.  202;  a  t.  Blonien,  86 

26  Ohio  St  686.  Wi&  dOa 

say.  Day,  62  Ind.  483;  Thompson       »a  v.  Narrow's  Island  Club,  100  N. 

Y.  a,  20  Ala.  64  C.  477.    A  remedy  for  suoh  obstruc- 

'Johnson  v.  a,  82  Ala.  683.    Nor  is  tion  given  by  statute  does  not  take 

it  sufficient  to  say  that  the  obstruc-  away  the  common-law  remedy  by  in- 

tion  was  by  a  ''number  of  sheds"  dictment  for  a  nuisance:  Benwick 

without  stating  the  number  or  other-  y.  Morris,  7  Hill  (N.  Y.),  676;  Bex  v. 

wise  specifying  them:  C.  y.  Hall,  16  Stanton,  2  Show.  80;  atfpro,  §  1184. 

Mass.  240.  An  owner  of  a  vessel  sunk  by  acci- 

^a  y.  Baker,  68  Ind.  417.  dent  in  a  navigable  river  is  not  in- 

*a  V.  Forrest,  80  Tex.  603.  dictable  for  failure  to  remove  it: 

•  Wroe  y.  a,  8  Md.  416.  Bex  v.  Watta^  2  Esp.  676. 

7C.  v.  Derby,  162  Mas&  183;  Mat- 
thews v.  a,  26  Ohio  St  636. 
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will  not  be  criminal,  unless  it  unreasonably  interferes  with  nav- 
igation.^ Even  streams  not  technically  navigable,  but  which 
are  used  for  floating  logs,  rafts,  etc.,  may  be  so  far  public  in 
their  use  that  an  obstruction  thereof  will  be  criminal.'  So  it 
is  said  that  at  common  law  it  is  a  nuisance  to  obstruct  the  pas- 
sage of  fish  in  a  non-navigable  stream,  but  there  may  be  statu- 
tory provisions  warranting  obstruction.'  Obstruction  of  a  har- 
bor •  or  a  landing*  is  also  indictable.  The  erection  of  buildings 
or  the  making  of  deposits  on  the  shore  of  a  navigable  stream,  or 
of  a  harbor  between  its  high  and  low  water  mark,  not  interfering 
with  the  navigation,  is  not  a  nuisance,^  for  an  owner  has  the  right 
to  make  reasonable  use  of  the  bank ;  but  this  does  not  authorize 
the  forming  of  a  pool  for  rafts  by  damming  the  stream,  no  such 
exception  being  made  by  the  statute.^  The  act  of  congress* 
prohibiting  obstruction  of  navigable  streams  is  directed  toward 
easting  into  or  constructing  upon  the  bed  thereof  anything 
creating  an  obstruction  more  or  less  permanent  in  character, 
and  does  not  apply  to  the  floating  of  logs  or  rafts  which  may 
temporarily  obstruct  the  surface  of  a  stream.'  In  charging 
the  obstruction  the  indictment  should  allege  the  name  of  the 
river,  and  that  at  the  place  where  the  obstruction  is  complained 
of  it  is  navigable  and  a  common  highway,  etc.,  and  should  state 
the  place  where  the  obstruction  is  situated,  and  that  it  hinders 
the  use  of  the  stream  by  the  public  as  a  highway.^'  If  the  stat- 
ute prohibits  certain  forms  of  obstraction  the  intent  is  imma- 

»a  v.  Freeport.  43  Me.  198;  a  v.  •Zur  v.C.,70  Pa.  St.  ISa  Between 

Godfrey,  12  Me.  861 ;  Ensworth  v.  C,  high  and  low  water  marks  both  the 

52  Pa.  St  820;  Ren  wick  v.  Morris,  7  abutting  owner  and  the  public  have 

Hill  (N.  Y.),  575.    Whether  the  ob-  some  rights:  a  v.  Wilson,  42  Me.  9. 

struction  is  unreasonable  is  for  the  But  the  rights  of  the  owner  may  be 

jury:  Reg.  v.  Betts,  16  Q.  B.  1022;  or  defined  and  limited  by  legislation: 

for  the  court  if  the  proceeding  is  in  G.  v.  Alger,  7  Cush.  53. 

equity:  Pennsylvania  v.  Wheeling,  ^C.  v.  Church,  1  Pa.  St  105. 

eta  Bridge  Ca,  18  How.  618.  ^ September  19, 1890,  ch.  907,  §  6;  26 

s  Gerrish  v.  Brown,  51  Me.  256.    A  Stat  at  Large,  45a 

stream  is  to  be  deemed  navigable  if  *  U.  a  v.  Marthinson,  58  Fed.  R. 

so  used  and  recognized:  a  v.  Thomp-  765;  TJ.  a  v.  Burns,  54  Fed.  R.  851. 

son,  2  Strobh.  la  lo  Ck>x  v.  a,  2  Blackf.  19a    The  par- 

*  G  V.  Chapin,  5  Pick.  199.  ticular  place  of  obstruction  should 

«  4Rex  V.  Tindall,6A.&E.148;aT.  be  stated:  U.  a  v.  Burns,  54  Fed.  R. 

Wilson,  42  Me.  9.  85L 

»a  V.  Graham,  15  Rich.  810. 
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terial.*  It  is  immaterial  that  the  erection  complained  of  wonld 
be  beneiicial  to  the  public' 

III.  Iktbrfbrbnob  with  the  Operation  of  Kailroads. 

# 

§  11%.  What  criminal. — Bailroads  are  in  one  sense  public 
high  way  Sy  and  the  obstruction  or  interference  with  the  opera- 
tion thereof  is  by  statute  made  criminal;'  and  such  statutes 
are  usually  applicable  to  any  railroad,  whether  duly  chartered 
as  such  or  not,^  and  whether  or  not  the  company  has  lawfully 
secured  the  right  of  way;*  and  to  street  railways  as  well  as 
those  operated  by  steam.*  It  is  not  necessary  to  allege  that 
the  railroad  company  is  a  corporation  or  a  carrier  or  that  its 
railroad  is  used  for  travel.^  It  is  not  essential  that  the  ob- 
struction actually  obstructed  and  hindered  trains;  *  nor,  indeed, 
that  it  was  calculated  to  do  so,  if  it  was  placed  on  the  track  for 
that  purpose.*  But  the  act  complained  of  must  be  one  calcu- 
lated to  obstruct  the  operation  of  the  road  in  a  way  that 
woald  be  dangerous,  and  therefore  it  was  held  that  the  act  of 
pulling  a  cord  used  as  a  signal  to  stop  the  train,  with  the  pur- 
pose of  doing  so,  although  unlawfully  done  without  authority, 
was  not  criminal  within  the  meaning  of  the  statute."  But  under 
the  English  statute  it  is  held  to  be  an  ^^  obstructing  "  to  stop  a 
train  by  signab  without  authority." '  If  the  statute  provides 
for  the  placing  of  obstructions  on  the  railroad  wilfully  and  ma- 
liciously so  as  to  endanger  life,  the  obstruction  must  be  one 

la  V.  White  Oaks  River  CJorp.,  Ill  •  C.  v.  Hicks,  7  AUen,  673;  G.  ▼. 

N.  C.  661.    In  Buoh  a  case  it  is  not  Temple,  16  Gray,  6d. 

necessary  to  say  that  the  obstruction  ?  s.  y.  Went  worth,  87  N.  H.  196. 

was  to  the  common  nuisance,  eta:  *S.  t.  Clemens,  88  la.  257;  &,  t. 

a  V.  Knowlton,  2  Mass.  530.  Kilty,  28  Minn.  421. 

2  P.  V.  Vanderbilt,  28  N.  Y.  896;  P.  »  Riley  v.  a,  95  Ind.  446.    Under  a 

T.  St  Louis,  10  111.851;  Respiv.Cald-  statute  prohibiting  the  placing  of 

well,  1  DalL  150;  Pennsylvania  v.  obstructions   on  a  track,  whereby 

Wheeling  Bridge  Co.,  18  How.  518;  cars  are  thrown  off,  it  was  held  not 

Rex  V.  Ward,  4  A.  &  K  384  (overrul-  criminal  to  so  place  an  obstruction 

ing  Rex  v.  Russell,  6  B.  &  C.  566).  as  to  throw  off  a  hand-car,  the  stat- 

*  Weinecke    v.    S.,   84   Neb.    814;  ute  not  specially  mentioning  hand- 
Mitchell  y.  a,  94  Ala.  68;  a  v.  Oliver,  cars:  Harris  v.  a,  14  Lea,  485. 

65  Kan.  71 1  lo  C.  v.  KiUian,  109  Mass.  845. 

4  Hodge  V.  a,  83  Ga.  64a  "  Reg.  v.  Hadfield.  L.  R  1  C.  a  25S; 

•  a  V.  Hessenkamp,  17  la.  26.  Reg.  v.  Hardy,  L.  R.  1  a  Q  27a 
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oalcnlated  to  caase  that  result.^  Such  a  statute  relates  to  en- 
dangering the  lives  of  persons  working  or  traveling  on  the 
railroad,  and  does  not  extend  to  an  act  directed  especially 
against  an  individual  employee  by  which  the  lives  of  travelers 
generally  are  not  endangered ; '  but  it  is  not  essential  that  the 
defendant  intended  to  take  life,  if  the  act  is  wilful  and  mali- 
cious and  actually  does  endanger  life.'  Malice  will  be  implied 
from  the  intentional  doing  of  the  act,^  even  though  the  specific 
intent  to  derail  the  train  or  imperil  the  lives  of  passengers  is 
not  shown ;  *  for  instance,  where,  after  obstructing  a  track,  the 
engineer  of  the  approaching  train  was  warned  thereof.*  The 
charge  of  wilfully  and  maliciously  obstructing  a  street  railway 
is  established  by  proving  the  wilful  intent  on  the  part  of  a 
person  whose  vehicle  is  on  the  track  of  a  street  railway  to  fol- 
low his  own  convenience  to  the  disregard  of  others,  although 
there  is  no  specific  intention  shown  to  injure  the  company.^ 
Of  the  same  character  as  the  statutes  just  described  are  those 
which  make  it  criminal  to  throw  missiles  at  a  railway  car  or 
locomotive  in  motion,  or  in  use  for  transportation  although 
temporarily  stopped.' 

IV.  Law  of  the  Soad. 

§  1197.  Turning  to  the  right;  bicycles. —  The  general  stat- 
utory provision  in  the  United  States  with  reference  to  the  use 
of  highways  is  that  a  person  driving  a  carriage  or  other  vehicle 
and  meeting  a  person  like  himself  traveling  shall  turn  to  the 
right  of  the  traveled  portion  of  the  road,  and  it  may  be  an  ofifense 
not  to  do  so  whether  the  party  who  fails  to  drive  to  the  right 
leaves  sufficient  room  for  the  person  meeting  him  or  not,  and 
contributory  negligence  on  the  part  of  the  other  person  is  not 
material'    The  center  of  the  traveled  part  of  the  road  means 

Bullion  T.  S.,  7  Tex.  Ap.  463;  Mo-  the  orime  of  attempting  to  wreck  a 

Cartj  V.  S.,  87  Miss.  411.  train,  it  must  appear,  if  no  wreck 

3  P.  V.  Dunkel,  89  Mioh.  259.  ensued,  that  there  was  an  intent  or 

*Sw  V.  Beckman,  67  N.  H.  174  purpose  to  wreok:  NoweU  y.  S.,  94 

«  a  V.  Hessenkamp,  17  la.  26.    But  Ga.  58a 

the  presumption  of  wilfulness  is  not  7  c.  v.  Hicks,  7  Allen,  578;  CX  t. 

condusiTe:  AUison  v.  S.,  42  Ind.  854  Temple,  16  Gray,  69. 

•  Clifton  V.  a,  73  Ala.  47a  ^a  v.  Boyd,  86  N.  Q  684 

•a  Y.  Johns,  124  Ma  879;  Craw-  9 a  v.  AUen,  11  Met  40& 

ford  Y.  a,  15  Lea,  848.    To  constitute 
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the  center  of  the  part  which  is  worked,  whether  it  is  in  the 
center  or  at  one  side  of  the  highway.^  A  statute  of  this  kind 
relating  to  carriages  or  vehicles  applies  to  a  bicycle.'  This 
rule  as  to  turning  to  the  right  is  applicable  not  only  to  public 
highways,  but  to  any  road  which  is  generally  used  by  the  pub- 
lic' It  is^  usually  made  criminal  to  ride  or  drive  a  horse  or 
other  animal  upon  a  sidewalk,  and  such  a  statute  is  applicable 
to  bicycles,  as  it  is  intended  to  cover  the  driving  of  a  vehicle 
over  the  sidewalk,  and  there  is  no  reason  for  a  distinction  be- 
tween a  bicycle  and  any  other  vehicle.^ 

§  1198.  Racing  on  the  highway. —  It  is  usually  made  crim- 
inal to  race  along  a  public  highway,  as  such  an  act  involves 
danger  to  property  and  person.*  To  constitute  racing  it  should 
-appear  that  two  persons  engaged  therein,  and  that  they  com- 
peted with  each  other  in  the  speed  of  their  animals.*  It  is  not 
necessary,  however,  that  any  bet  be  made,  or  that  a  determi- 
nate distance  be  run,  or  that  judges  be  appointed.^ 

1  Clark  T.  a,  4  Pick.  125.  y.  a,  8  Ind.  133;  a  t.  Burg^ett,  1  Ind. 

sa  T.  CoUins»  16  R.  L  871;  Q  t.  479;  Thrasher  t.  a,  6  Blaokt  4&k 

Forrest^  170  Pa.  St.  40.  It  seems  this  would  be  so  at  oommoii 

>a  T.  Oammons,  23  Pick.  201.  law:  a  v.  Ellis,  6  Baxt  649. 

«  a  T.Forrest,  170  Pa.  St  4a    And  «  a  v.  Catchings,  43  Tex.  654 

see  supra,  g  lisa  7  Watson  y.  a,  8  Ind.  12a 

•Robb  V.  a,  62  Ind.  216;  Watson 
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I.  General  Statutory  Regulations;  OoNSTrruTioNALrrY  and 
Construction  op  Statutes;  Concurrent  Federal,  Statb 
AND  City  Regulations. 

§  1199.  General   character   of  statutory  regulations. — 

Aside  from  statutory  provision  there  is  no  crime  involved  in 
the  sale  of  intoxicating  liquors  except  that  of  so  conducting 
the  business  as  to  render  the  place  where  sales  are  made  a 
public  nuisance.^  In  general,  in  the  absence  of  statute,  intoxi- 
cating liquors  may  be  dealt  with  as  other  articles  of  commerce.* 
From  early  times  in  England  there  have  been  statutes  regulat- 
ing the  selling  of  intoxicating  liquors,'  and  these  statutes  have 
been  the  basis  of  legislation  in  the  United  States.  But  this 
legislation  has  in  recent  years  taken  on  such  a  multiplicity  of 
forms  that  it  is  extremely  difficult  to  cover  it  by  any  general 
discussion.    The  most  common  method  of  regulation  is  that  of 

1  Stephens  ▼.  Watson,  1  Salk.  45.  to  be  that  of  11  Henry  YII,  oh.  3 

And  see  Rex  v.  Faulkner,  1  Saund.  (1494),  which  authorized  the  denial 

249;  &  a,  3  Keb.  506;  Rex  ▼.  Ed-  of  the  right  to  keep  an  ale-house, 

wards,  8  Salk.  27;  Rex  v.  Harriot,  4  But  the  statute  to  which  our  pres- 

ICod.  144;  Rex  ▼.  Iv^es,  3  Show.  468;  ent   regulations    are   more   imme- 

supra,  g§  1187, 1169.  diately  traceable  is  that  of  5  &  6 

*(X  Y.  MoDonough,  18  AUen,  581;  Edward  VI,  ch.  25  (1552),  which  re- 

8*  ▼.  Fay,  44  N.  J.  474.    As  to  prop-  stricted  the  keeping  of  ale  and  tlp- 

erty  in  liquors,  see  tn/ra,  §  1267.  pling-houses  to  those  to  whom  a 

'The  earliest  English  statute  seems  license  should  be  granted. 
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requiring  a  license  to  engage  in  the  business,  with  restrictions, 
more  or  less  specific,  as  to  who  shall  receive  such  licenses, 
coupled  with  statutes  more  or  less  definite  in  their  provisions 
by  which  licenses  shall  be  denied  in  particular  localities. 
There  are  also  local-option  laws  by  which  municipalities  and 
districts  of  the  state,  more  or  less  extended,  may  vote  that 
licenses  shall  not  be  issued,  or,  as  against  general  prohibition, 
may  authorize  licenses;  and  in  some  states,  finally,  there  are 
provisions,  either  in  the  statutes  or  in  the)  constitution,  pro- 
hibiting entirely  the  sale  of  intoxicating  liquors  except  for 
some  specified  purposes.  By  way  of  further  regulation  there 
are  generally  statutory  provisions  prohibiting  sales  to  particu- 
lar classes  of  persons,  on  particular  days,  by  particular  meth- 
ods, etc.,  etc.  Legislation  as  to  the  sale  of  intoxicating  liquors 
is,  however,  civil  as  weU  as  criminal,  extending  to  the  regula- 
tion of  recovery  of  damages  by  the  relatives  of  persons  to 
whom  liquor  is  improperly  sold,  the  declaring  of  contracts  for 
the  sale  of  liquor  invalid,  the  recovery  of  money  paid  for 
liquors  illegally  sold,  and  finally,  provisions  for  proceedings 
in  equity  by  the  citizen  for  the  abatement  of  places  where 
liquors  are  illegally  sold,  as  nuisances,  the  noticeable  feature 
of  such  proceedings  being  that  the  necessity  of  a  jury  trial  is 
obviated.  There  are  also  statutory  provisions  as  to  the  seizure 
and  destruction  of  liquors  kept  for  improper  sale,  involving 
the  employment  of  the  search-warrant.  The  discussion  in  this 
chapter  will,  however,  be  limited  to  the  violations  of  liquor 
laws  which  are  criminal. 

§  riUO.  Coustitutionality  of  liquor  legislation. —  In  dis- 
cussing the  police  power  it  has  already  been  pointed  out  that 
the  regulation  of  the  sale  of  liquors  is  justified  in  the  interest 
of  public  health  and  public  morals.^  That  the  state  may,  in 
the  exercise  of  its  police  power,  regulate  the  mode,  manner  and 
circumstances  under  which  the  liquor  traflBc  may  be  conducted, 
and  surround  the  right  to  pursue  it  with  such  restrictions  and 
limitations  as  the  legislature  may  deem  proper,  is  unquestion- 
able.^   A  discussion  of  the  constitutional  questions  involved  in 

1  Supra,  §  29.  a  ▼.  Hodgson,  66  Vt  184;  Bostwiok 

^Giozza  V.  Tiernan,  148  U.  S.  657;    ▼.  a,  47  Ark.  126;  In  re  Hooker,  f» 

Killer  ▼.  Ammon,  145   U.  S.  421;    Fed.  R  51, 

Crowley  v.  Christensen,  187  U.  a  86; 
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the  exercise  of  this  general  power  is  not  properly  within  the 
scope  of  this  chapter,  but  it  will  be  necessary  to  discuss  some 
of  the  specific  objections  which  have  been  made  to  liquor  leg- 
islation under  the  federal  and  state  constitutions  in  order  to 
determine  to  what  extent  criminal  provisions  may  be  valid. 

§1201.  Federal  constitation ;  fourteenth  amendment. — 
There  is  nothing  in  the  fourteenth  amendment  to  the  federal 
constitution  which  restricts  a  state,  in  the  exercise  of  police 
power,  from  regulating  the  traffic  in  intoxicating  liquors;  *  for 
instance,  the  right  to  sell  liquors  is  not  one  of  the  privileges 
and  immunities  of  a  citizen  of  the  United  States  which,  by  that 
amendment,  the  states  are  forbidden  to  impair.*  Nor  is  it  a 
denial  to  the  citizens  of  another  state  of  the  privileges  and  im- 
munities granted  to  its  own  citizens  for  the  state  to  restrict 
the  issuance  of  licenses  to  sell,  to  those  who  are  citizens  of 
the  state.'  Notwithstanding  the  fact  that  liquor  legislation 
may  result  in  greatly  diminishing  in  value  or  directly  destroy- 
ing the  property  in  liquors  which  are  kept  for  sale,  and  of 
property  or  premises  devoted  to  the  manufacture  or  sale  of 
liquors,  and  may  prohibit  the  pursuit  of  a  calling  which  had 
prior  to  snoh  legislation  been  recognized  a«  legitimate,  never- 
theless,  such  legislation,  even  though  no  compensation  is  pro- 
vided for  the  loss  thus  entailed,  is  not  invalid  as  depriving 
persons  of  their  property  without  due  process  of  law  or  as  tak- 
ing property  for  public  use  without  compensation,  for  all  prop- 
erty is  owned  and  all  business  is  conducted  subject  to  the 
exercise  of  legitimate  police  power  on  the  part  of  the  states, 
and  the  prohibition  of  the  business  does  not  constitute  the 
taking  of  anything  for  the  public  use.*  Furthermore,  the  stat- 
utes found  in  some  of  the  states  which  provide  that  the  unlaw- 
ful selling  or  keeping  for  sale  shall  be  a  nuisance,  abatable  in 
an  equitable  proceeding  without  jury  trial,  the  decree  of  the 
court  being  enforcible  by  punishment  for  contempt,  does  not 
constitute  a  denial  of  due  process  of  law,  the  proceeding  in 

1  Barteme.yer  v.  Iowa,  18  WaU.  129;  Brennan,  2  &  Dak.  884;  BeU  ▼.  a,  28 

Beer  Oa  v.  Massachusetts,  97  IJ.  a  Tex.  Ap.  96;  a  v.  Gray,  61  Good.  39. 

25;  Foster  ▼.  Kansas,  112  U.  a  201;  <Kohn  v.  Melcher,  29  Fed.  R.  43a 

Prohibitory  Amendment  Cases,  24  ^Magler  v.  Kansas,  128  U.  a  628; 

Kan.  700.  Kidd  v.  Pearson,  128  U.  a  1;  Kauf- 

s  Bartemeyer  v.  Iowa,  18  Wall  129;  man  v.  Dostal,  78  la.  69L 
In  re  Hoover,  30  Fed.  B.  51;  a  v. 
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equity  to  abate  a  nuisance  in  this  method  having  been  a  recog- 
nized form  of  procedure  at  the  time  of  the  adoption  of  the 
fourteenth  amendment^ 

§  1302.  Regulation  of  commerce. —  It  has  already  been 
pointed  out  that  a  discrimination  by  a  state  statute  between 
the  right  to  sell  property  brought  from  another  state  and  that 
produced  or  owned  in  the  state  itself  will  be  unconstitutional;' 
and  it  would  seem  that  some  of  the  regulations  found  in  the 
laws  of  the  different  states  discriminating  in  favor  of  liquors 
manufactured  within  the  state,  or  manufactured  from  fruit  or 
grain  grown  in  the  state,  or  imposing  heavier  burdens  on  the 
sale  of  foreign  liquors  than  those  imposed  on  liquors  of  domes- 
tic manufacture,  or  exempting  from  the  operation  of  a  general 
tax  wine  or  cider  manufactured  from  grapes  or  apples  grown 
within  the  state,  or  beer  manufactured  in  the  state,  would  be 
unconstitutional  as  an  interference  with  the  power  of  congress 
to  regulate  commerce  between  the  states.'  While  there  have 
been  state  decisions  to  the  contrary,^  and  the  questions  arising 
out  of  these  provisions  have  not  been  fully  passed  upon  by  the 
supreme  court  of  the  United  States,  yet  there  can  be  little 
doubt  that  all  such  distinctions  based  on  the  place  of  manu- 
facture or  ownership  are  invalid.  There  is  nothing,  however, 
in  the  federal  constitution  limiting  the  right  of  the  state  to 
prohibit  the  manufacture  of  intoxicating  liquors  for  export;  in- 
terstate commerce  cannot  begin  until  after  the  article  is  manu- 
factured.* It  should  be  stated,  however,  with  reference  to 
statutes  which  make  exceptions  or  discriminations  in  behalf  of 
liquors  manufactured  in  the  state  or  manufactured  from  the 

1  Mugler  Y.  Kansas,  123  U.  S.  623;  held  that  the  state  may  prohibit  or 
Kidd  v.  Pearson,  128  U.  S.  1;  Ellen-  restrict  the  sale  of  liquors  within 
becker  v.  District  Courts  134  U.  S.  its  territory,  although  the  United 
81 ;  Littleton  v.  Fritz,  65  la.  488.  States  has  a  treaty  with  a  foreign 

2  Supray  §  44.  nation  providing  for  the  admission 
'  Walling  V.  Michigan,  116  U.  S.    of  the  wines  of  such  country  into 

446;Tiernan  V.  Rinker,  102U.  ai23;  the  United  States:  a  v.  Peckhani, 

Webber  v.  Virginia,  103  U.  S.  344;  3  R  L  289;  Charleston  v.  Ahrens»  4 

S.  V.  Deschamp,  53  Ark.  490;   a  v.  Strobli.  241. 

Marsh,  37  Ark.  350;  Powell  v.  S.,  69       *Kidd  v.  Pearson,   128    U.  S.   1; 

Ala.  10;  McCreary  v.  a,  73  Ala.  480.  Pearson  v.  International  Distillery 

*McGuire  v.  a,  42  Ohio  St.  530;  Co.,  72  la.  348.    But  in  Rhode  Island 

a  Y.  Stucker,  58  la.  496;  P.  v.  Wall-  the  statute  does  not  forbid  sale  for 

ing,  53  Mich.  264  (reversed  on  ap-  export:  Hanley  v.  Powers,  11 RL82L 
peal:  116  U.  a  446).    So' it  has  been 
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products  of  the  state  that  their  anconstitationality  in  this  re- 
spect will  not  necessarily  render  them  invalid  in  toto^  bat  the 
invalidity  may  extend  no  further  than  to  the  portion  which 
provides  for  the  improper  discrimination.^ 

§  1203.  Restriction  of  transportation  into  the  state. — For 
the  purpose  of  preventing  the  procuring  of  liquor  for  illegal 
sale  by  those  not  authorize  to  sell,  some  statutes  make  criminal 
the  transportation  of  liquors  by  railroads,  except  such  liquors 
as  are  consigned  to  persons  having  a  permit  to  sell  for  author- 
ized purposes.  But  such  a  statute  is  nnconstitutional  as  an  at- 
tempt to  regulate  commerce  between  the  states,  it  being  held 
that  although  in  the  exercise  of  its  police  power  the  state 
may,  for  the  protection  of  person  and  property  within  the 
state,  exclude  from  transportation  articles  generally  recognized 
as  dangerous  or  injurious,  it  cannot,  by  simply  declaring  to  be 
injurious  a  kind  of  property  previously  generally  recognized  as 
legitimate,  make  the  transportation  thereof  from  another  state 
unlawful,  such  a  regulation  not  being  deemed  properly  within 
the  scope  of  the  police  power.* 

§  1204.  Sale  in  original  package. — Following  an  early  de- 
cision to  the  effect  that  the  right  to  import  involves  the  right 
of  the  importer  to  sell  the  imported  article  in  the  form  in 
which  it  is  imported,*  it  has  been  held  that  police  regulations 
of  the  state  with  reference  to  the  sale  of  intoxicating  liquors 
are  not  applicable  to  their  sale  within  the  state  by  the  person 
who  brings  them  into  the  state,  in  the  form  in  which  they  are 
thus  brought  into  the  state  as  articles  of  interstate  commerce; 
that  is,  in  the  so-called  "  original  package."  *  To  exempt  the 
sale  of  liquors  within  a  state,  in  violation  of  its  police  regula- 

iTiernan  v.  Rinker,  103  U.  a  128;  •Brown  v.  Maryland,  13  VS^heat 

a  V.  Deschamp,  53  Ark.  490;  a  ▼.  419. 

Marsh,  87  Ark.  850.    See,  also,  C.  v.  ^Leisy  v.  Hardin,  135  U.  a  100; 

Gagne,  153  Mass.  205;  C.  v.  KiinbaU,  Lyng  v.  Michigan,  135  U.  a  161;  S. 

24  Pick.  859;  a  v.  Gurney,  87  Me.  v.  Burn?,  82  Me.  558;  a  v.  Winters, 

149;  a  V.  Kibling,  63  Vt.  636;  a  v.  44  Kan.  723:  a  v.   Pfleajor,  81  la. 

Amery,  12  R.  L  64  759;  a  v.  Coonan,  83  la.  400:  In  re 

*  Bowman  v.  C.  &  N.  W.  R  Ca,  Beine,  42  Fed.  R.  545.    And  see  supra, 

125  U.  a  465;  Ex  parte  Loeb.  72  Fed.  §  7a    But  sales  in  the  original  pack- 

R  657.    And  see  a   v.  Stilsing,  52  age  to  minors  or  habitual  drunkards 

N.  J.  517.    Further  as  to  regulations  may  be  within  proper  police  regula- 

regarding  transportation,  see  infra,  tions  and  criminal:  GL  y.  Zelt»  188 

g  1243.  Pa.  St  615. 
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tions,  from  the  penalties  attaching  thereto  by  such  regalations, 
it  must  appear,  therefore,  that  the  sale  is  by  the  importer,  or 
his  agent,  in  the  original  package,  of  liquor  brought  into  the 
state  from  another  state  or  foreign  country,  and  in  such  man- 
ner as  not  to  constitute  the  place  of  sale  a  public  nuisance.^ 
The  supreme  court  of  the  United  States  has  not  given  any  def- 
inite test  for  determining  what  is  an  original  package  within 
this  rule,  and  some  difficulty  has  arisen  in  the  state  courts 
over  that  question.  It  has  been  defined  as  a  package  of  such 
form  and  size  as  is  used  by  producers  or  shippers  for  the  pur- 
pose of  securing  both  convenience  in  handling  and  security  in 
transportation  of  merchandise  between  dealers  in  actual  com- 
merce, and  may  include  any  form  of  receptacle  holding  a  fixed 
quantity,  either  with  or  without  subdivisions;  or  if,  for  pur- 
pose of  sale,  the  package  contains  smaller  packages  to  be  sold 
separately,  then  the  term  "  original  package"  is  applicable  id  the 
larger  package  in  which  shipment  is  made,  and  which  must  be 
opened  and  its  contents  disposed  of  in  smaller  packages  in  the 
process  of  sale,  and  not  to  the  smaller  packages  themselves.* 

§  1206«  Effect  of  Wilson  law. —  Soon  after  the  announce- 
ment by  the  supreme  court  of  the  United  States  of  the  rule 
stated  in  the  preceding  section,  congress  passed  an  act  knowa 

1 S.  V.  Chapman,  1  S.  Dak.  414;  S.  ▼.  wrapped  and  directed  were  by  the 

Robinson,  49  Me.  285;  License  Cases,  5  carrier,  without  the  knowledge  of 

How.  (U.  S.)  504  And  see  infra,  §  1278.  the  consignee,  put  into  boxes  for  the 

>  C.  y.  SchoUenberger,  156  Pa.  St  purpose  of  transportation:  Tinker 
201;  C.  y.  Swihart»  188  Pa.  St  629;  y.  a,  96  Ala.  115.  But  in  Iowa  it  is 
Keith  y.  S.,  91  Ala.  2;  Harrison  y.  held  that  after  liquors  are  put  up  in 
S.,  91  Ala.  62;  Haley  y.  S.,  42  Neb.  bottles,  sealed,  labeled  and  packed, 
556;  S.  y.  Chapman,  1  S.  Dak.  414;  and  for  mere  conyenience  in  ship- 
Smith  y.  S.,  54  Ark.  248;  In  re  Har-  ment  such  bottles  are  put  together 
mon,  43  Fed.  R.  872^  And  it  seems  in  boxes  or  barrels,  the  separate  bot- 
to  be  immaterial  that  the  top  of  the  ties,  and  not  the  box  or  barrel,  con- 
box  in  which  bottles,  separately  stitutes  the  original  package:  S.  y. 
wrapped  and  each  marked  *' original  Coonan,  82  la.  400;  S.  y.  Miller,  86 
package,*'  are  shipped,  is  open;  but  la.  688.  But  if  the  purchaser  isper- 
if  the  boxes  are  furnished  by  the  mitted  to  open  the  bottle  upon  the 
carrier  and  fastened  to  the  car  so  as  premises  and  furnished  with  facili- 
to  yirtually  become  a  part  tliereof,  ties  for  drinking  the  contents  there, 
the  bottles  separately  wrapped  and  the  bottle  being  retained  by  the  sel- 
directed  are  the  original  packages:  ler,  this  does  not  constitute  a  sale  in 
Keith  y.  S.,  91  Ala.  2;  and  this  is  the  original  package:  Hopkins  y. 
80  if  the   bottles   thus  separately  Lewis,  84  la.  600. 
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as  Ihe  "  Wilson  law,"  *  which  provides  that  intoxicating  liquors 
brought  into  any  state  shall  be  subject  to  the  laws  enacted  in 
the  exercise  of  its  police  power  ^^  to  the  same  extent  and  in  the 
same  manner  as  though  such  liquors  had  been  produced  in  such 
state,  and  shall  not  be  exempt  therefrom  by  reason  of  being 
introduced  therein  in  original  package  or  otherwise."  This 
statute  is  not  unconstitutional  as  a  delegation  of  legislative 
authority  to  the  states,^  and  is  applicable  to  liquors  already  in 
the  state  at  the  time  the  act  was  passed  so  as  to  subject  them 
to  state  regulations.*  The  effect  of  the  "  Wilson  law  "  was  not 
merely  to  authorize  further  legislation  by  the  states  but  to  re- 
move the  obstacles  found  in  the  interstate  commerce  provision 
of  the  federal  constitution  to  the  enforcement  of  existing  state 
statutes  of  that  character,  and  such  statutes  became  applicable 
to  liquor  brought  into  the  state  without  re-enactment,*  for  the 
state  statutes  were  not  invalid  in  toto  on  account  of  their  in- 
terference with  interstate  commerce,  but  only  so  far  as  their 
provisions  had  that  effect*  But  even  the  Wilson  law  does  not 
remove  the  objection  to  a  state  statute  which  prohibits  the 
bringing  of  liquor  into  the  state,  and  therefore  the  South  Caro- 
lina dispensary  act,  by  which  it  is  attempted  to  prevent  any 
importation  of  liquor  whatever,  except  by  the  state  itself,  is  in 
that  respect  unconstitutional  as  an  interference  with  inter- 
state commerce.* 

§  1306.  Under  state  constitntions. —  Many  objections  to 
the  various  liquor  laws  have  been  raised  under  state  constitu- 
tions, but,  in  general,  such  statutes  have  been  declared  validJ 
Where  they  have  been  overturned  it  has  usually  been  on  ac- 
count of  some  failure  to  comply  with  constitutional  provisions 

1  Act  of  August  8, 1800,  oh.  728,  26       ^Lodano  v.  a,  25  Ala.  64;  Perdue 
Stat  at  Large,  818.  ▼.  Ellis,  18  Ga.  586;  Schwuchow  v. 
3  In  re  Spickler,  43  Fed.  R.  65a  Chicago,  68  III  444;  Streeter  v.  P., 
<  Tinker  v.  a,  90  Ala.  638.  69  III  595;  Dennehj  v.  Chicago,  120 
4 In  re  Rahrer,  140  U.  a  545;  In  re  UL  627;  Jones  v.  P.,  14  la  196;  Ket- 
VanVliet,43  Fed.  R.  761;  C.  v.  Cal-  tering   ▼.  Jacksonville,  60   UL  89; 
hane,  154  Masa  115;  a  ▼.  Fraser,  1  Tiram  v.  Harrison,  109  IlL  593;  Santo 
N.  Dak.  425.  t.  a,  2  la.  165;  MoLane  y.  Bonn,  70 
A  See  8upra,  %  1202.  la.  752;  Keller  ▼.  a,  11  Md.  525;  P.  v. 
•Ex parte Edgerton, 59  Fed.  R 115;  Gallagher,  4  Mich.  244 ;  C.  v.  Black- 
In  re  LAngford,  57  Fed.  R  570;  Ex  ington,    24   Pick.   852;    Lincoln   ▼• 
parte  Jervey,  66  Fed.  R.  957.  And  see  Smith.  27  Vt  828;  Oill  y.  Parker,  81 
infra,  %  1214  Vt  610;  BeU  v.  a,  28  Tex.  Apt  96. 
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as  to  the  enactment  of  statutes.^  Sometimes  particular  provis- 
ions for  the  enforcement  of  the  law  render  it  unconstitational, 
such  as  a  provision  for  unreasonable  searches  and  seizures,'  or 
because  imposing  excessive  fines  or  cruel  and  unusual  punish- 
ments.* 

§  1207.  Dae  process  of  law;  taking  private  property  for 
public  use. —  It  has  already  been  stated  that  such  statutes  are 
not  unconstitutional  on  these  grounds  under  the  fourteenth 
amendment  to  the  federal  constitution,^  but  similar  provisions 
existed  in-  the  state  constitutions  before  the  adoption  of  the 
fourteenth  amendment,  and  under  them  some  difference  of 
opinion  arose  among  the  state  courts  as  to  the  validity  of  such 
statutes,  and  in  some  cases  they  were  held  unconstitutional  as 
in  violation  of  such  restrictions,  especially  as  applied  to  liquors 
already  owned  prior  to  the  passage  of  the  statute.*  The  weight 
of  authority,  however,  is  distinctly  against  all  such  objections.* 
Questions  have  also  arisen  as  to  whether  the  procedure  pro- 
vided in  these  statutes  is  due  process  of  law,  but  in  general 
they  have  been  sustained  in  this  respect.' 

§  1208.  Jury  trial. —  It  has  already  been  stated  that  an 
equitable  proceeding  for  abating  the  illegal  sale  or  keeping  for 

iGeebrick  v.  S.,  6  la.  491;  S.  ▼.  8   Ind.    545.    And   see   McLane   y. 

Weir,  83  la.  184;  Koehler  v.  Hill,  60  Leicht,  69  la.  401;    Bartemeyer  v. 

la.  543:  S.  v.  Baiim,  33  La.  An.  981;  Iowa,  18  Wall  129;  Beer  Ca  v.  Mas- 

In  re  Hauck,  70  Mich.  396;   8.  ▼.  sachusetts,  97  U.  S.  25. 
Wright,   14   Oreg.  365;    CJowley  ▼.        'S.  v.  Snow,  3  R  L  64;  &  v.  Paul, 

Kushville,  60  Ind.  837;  S.  v.  Camp-  5  R  L  185;  S.  v.  Keeran,  5  R  L  497; 

bell,  50  Kan.  433.    But  see  Adler  v.  McLane  v.  Bonn,  70  la.  752;  Kauf- 

S.,  55  Ala.  16;  Watson  v.  S.,  55  Ala.  man  v.  Dostal,  73  la.  691:  Dickinson 

158;  Parkinson  v.  S.,  14  Md.  184;  a  v.  Heeb  Brewing   Co.,  73  la.  705: 

▼.  Becker,  3  S.  Dak.  29.  Drake  v.  Kaiser,  73  la.  703;  Drake  v. 

2  Fisher  v.  McGirr,  1  Gray,  1;  Hib-  Jordan,  73  la.  707;  a  v.  Barringer, 

bard  v.  P.,  4  Mich.  125;  a  v.  Snow,  8  110  N.  C.  525;  Stickrod  v.  G,  86  Ky. 

R  L  64;  Baldwin  v.  Smith,  82  111.  285;  P.  v.Hawley,3Mich.  880;  Heck 

162;  Greene  v.  James,  2  Cart  187.  ▼.  a,  44  Oliio   St  536;    Ex   parte 

^Robison  v.  Miner,  68  Mich.  549;  Lynn,  19  Tex.  Ap.  298;  Steele  ▼.  a, 

Luton  V.  Circuit  Judge,  69  Mich.  610.  19  Tex.  Ap.  425. 
But  contra  see  a  v.  Becker,  3  a  Dak.        7  As  to  proceeding  by  aflSdavit,  see 

29;  C.V.  Hitchings,5  Gray,  482;  Per-  a  v.  Whisner,  85  Kan.  271;  In  re 

Tear  v.  Massachusetts,  5  WalL  475;  Dougherty,  27  Vt  825;  a  v.  Conlin, 

O'Neil  V.  Vermont^  144  U.  a  823;  27Vt3ia    As  a  proceeding  for  seiz- 

wpra,  §  80.  ure  is  in  rem,  it  may  be  valid  with* 

^SuprcL,  §  1201.  out  jury  trial:  Lincoln  v.  Smith,  27 

»  Wynehamer  v.  P.,  18  N.  Y.  878;  Vt  828;  a  v.  Smith,  55  Vt  82;  a  v. 

Beebe  v.  a,  6  Ind.  501 ;  Herman  v.  S.,  0*Neil,  58  Vt  14a 
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sale,  as  a  nuisance,  with  punishment  by  proceedings  for  con- 
tempt  for  failure  to  obey  the  order  of  abatement  in  such  case, 
is  due  process  of  law  under  the  fourteenth  amendment  to  the 
federal  constitution,  notwithstanding  the  accused  does  not  have 
a  jury  trial.^  Under  provisions  in  state  constitutions  guaran- 
teeiug  the  right  iJ,  trial  by  jury  in  criminal  prosecutions,  it  is 
likewise  held  w&r  au  equitable  proceeding  which  does  not  in- 
volve jury  trial  is  sufficient.* 

§  1309.  License ;  impairing  obligation  of  contract. — ^Where 
a  license  lal^.  h^^  been  in  force,  the  question  may  arise  as  to 
whether  any  statute  imposing  additional  regulations  or  pre- 
venting the  carrying  on  of  the  business  by  the  person  holding 
the  license  is  unconstitutional  as  impairing  the  obligations  of 
a  contract;  but  it  is  held  that  a  license  is  not  a  contract,  and 
that  the  person  who  pursues  bis  business  under  it  does  so  sub- 
ject to  the  police  power  of  the  state,  just  as  any  other  business 
is  carried  on,  and  therefore  if  a  prohibitory  law  is  passed  it 
takes  effect  with  reference  to  those  sellers  having  licenses  as 
well  as  others;'  and  additional  burdens  or  requirements  may 
be  imposed  on  those  holding  licenses.^ 

§  1210.  Local  or  special  laws;  local  option. —  There  are 
various  statutory  provisions  as  to  sales  in  particular  localities, 
such  as  within  a  certain  distance  from  educational  institutions, 
or  a  church,  or  within  a  certain  distance  of  a  city ;  and  also 
provisions  as  to  licensing  sales  in  cities  of  a  certain  size.    Such 

1  i9u|>ra,  §  1201.  ▼.  Chicago,  68  IlL  444;  Columbus 

^Littleton  ▼.  Fritz,  65  la.  48;  Mar-  City  y.  Cutcomp,  61  la.  672;  &  y. 

tin  y.  Blattner,  68  la.  286,  6  Am.  Cr.  Holmes,  88  N.  H.  225;  FeU  y.  a,  42 

R  148,  and  note;  S.  y.  Jordan,  72  la.  Md.  71;  Brown  y.  S.,  82  Ga.  224;  a  y. 

877;  Carletony.Ragg,  149  Mass.  550;  Fairfield,  87  Me.  517;  a  y.  Horton, 

a  y.  Aiken,  42  a  C.  222;  Ex  parte  21  Oreg.  83;  Robertson  y.  a,  12  Tex. 

Keeler,  —  a  C.  — ^,  28  a  £.  R.  865.  Ap.  541 ;  WeH  y.  Calhoun,  25  Fed.  R 

The  proyision  in  the  federal  consti-  865.    But  it  is  said  that  a  law  which 

tution  requiring  trial  by  jury  is  not  repeals  the  proyisions   for   license 

applicable  to  the  states  but  only  to  should  not,  unless  required  by  its 

proceedings  in  the  federal  courts:  specific  terms,  be  construed  as  an< 

Eilenbecker  y.  District  Court,  184  U.  nulling  unexpired  licenses:  Him  y. 

a  81.  a,  1  Ohio  St.  15.    As  to  the  effect  of 

*  Prohibitory  Amendment  Cases,  a  United  States  retailer's  license,  see 

24   Kan.  700;    Calder  y.  Kurby,  6  tn/ro,  §  1217. 

Gray,  507;  C.  y.  Brennan,  103  Mas&       «a  y.  Donahue,  149  Pa.  St  104; 

70;  Freleigh  y.  a,  8  Ma  606;  a  y.  State  y.  Isabel,  40  La.  An.  840. 
Barringer,  110  N.  C.  525;  Schwuchow 
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statutes,  although  to  some  extent  local  or  special,  are  not  uncon- 
stitutional.^ A  local-option  statute  is  not  unconstitutional  as 
being  a  statute  not  uniform  in  its  operation,  nor  as  a  delega- 
tion of  legislative  power  to  the  people  of  a  particular  locality.' 
§  1211.  Untformity  of  taxation. —  Licenses  for  the  sale  of 
liquors  are  imposed  for  the  purpose  of  raising  taxes  as  well  as 
by  way  of  regulation,  but  the  regulation  feature  is  usually 
deemed  the  principal  one,  and  therefore  the  imposition  of  a 
license  is  not  taxation  in  such  sense  that  it  must  be  uniform.' 
It  is  neither  necessary  that  the  license  be  at  the  same  rate  as 
licenses  imposed  on  other  forms  of  business,  nor  that  it  be  uni- 
form as  to  all  dealers  or  all  localities.^ 

1  Streeter  v.  P.,  69  lU.  595;  I>onnan  84  Va.  619;  Anderson  y.  C.,  13  Bush, 
y.  S.,  84  Ala.  216;  Ex  parte  ICcClain,  485;  Lemon  y.  Peyton,  64  Miss.  161; 
61  CaL  486;  a  y.  Berlin,  21  8.  C.  292;  Schulherr  y.  Bordeaux,  64  Miss.  59; 
a  y.  Muse,  4  Dey.  ft  R  819;  Howell  a  y.  Cooke,  24  Minn.  247;  Gordon  y. 
y.  a,  71  Qa.  224;. a  y«  Rausoher,  1  a,  46  Ohio  St  607;  GaldweU  y.  Bar- 
Lea,  96;  a  y.  Shroeder,  51  la.  197;  rett,  78  Ga.  604;  Boyd  y.  Bryant  85 
Centerville  y.  Mmer,  51  la.  712;  To-  Ark.  69;  T.  y.  0*Connor,  5  Dak.  897; 
ledo  y.  Edens,  59  la.  852;  Hunzinger  a  y.  Bott  81  La.  An.  663;  Trammell 
y.  a,  89  NeK  65a  A  special  proyia-  y.  Bradley,  87  Ark.  874;  Weil  y.  Cal- 
ion  in  the  charter  of  an  agrioultural  houn,  25  Fed.  R  865;  But  a  proyis- 
sooiety  prohibiting  sales  within  a  ion  that  the  taking  effect  of  the 
certain  distance  of  its  grounds  dur-  statute  is  to  depend  on  a  yote  of  the 
ing  the  time  of  a  fair,  except  by  per-  people  of  the  state  is  unconstitu- 
sons  regularly  located  in  business,  tional;  as,  howeyer,  in  this  case  the 
was  held  constitutional :  8,  y.  Stoval],  statute  was  regularly  enacted,  it  was 
108  N.  C.  416.  A  statute  applicable  held  that  only  the  proyision  for  sub- 
to  a  county  or  city  of  a  certain  pop-  mission  was  unconstitutional,  and 
ulation  is  not  a  special  statute  be-  the  statute  went  into  effect  with- 
oause  at  the  time  it  is  passed  there  out  such  yote:  Santo  y.  a,  2  la.  165. 
is  but  one  county  or  city  in  the  state  In  a  subsequent  Iowa  case  it  was 
haying  such  population:  Hunzinger  held  that  an  act  to  license  and  rego- 
y.  a,  89  Neb.  653.  late  the  sale  of  liquor  which  was  to 

>  a  y.  Common  Pleas  of  Morris  Co,  go  into  effect  only  in  the  counties 

86  N.  J.  72;  a  y.  Circuit  Court  50  where  it  was  adopted  by  a  popular 

N.  J.  5S5;  Rice  y.  Foster,  4  Harr.  479;  yote  was  unconstitutional:  Geebrick 

a  y.  Pond,  93  Ma  606;  a  y.  Moore,  y.  S.,  5  la.  491;  but  see  the  explana- 

107  Ma  78;  Locke's  Appeal,  72  Pa.  tion  of  this  case  giyen  in  Dalby  y. 

St  491;  a  y.  Parker,  26  Vt  857;  a  y.  Wolf,  14  la.  228.    See,  also^  Maize  y. 

Noyes,  80  N.  H.  279;  8.  y.  Wilcox,  42  a,  4  Ind.  842;  Meshmeier  y.  a,  11 

Conn.  864;  C.  y.  Bennett  108  Mass.  Ind.  482. 

27;  C.  V.  Dean,  110  Mass.  857;  P.  y.       'Pleuler  y.  a,  11  Neb.  547;  a  y. 

Collins,  8  Mich.  843;  Feek  y.  Bloom-  Hudson,  78  Ma  302;  Ex  parte  Hurl, 

ingdale,  82  Mich.  898;  Groesch  y.  a,  49  CaL  557;  Fahey  y.  a,  27  Tex.  Ap. 

42  Ind.  547;  FeU  y.  S.,  42  Md.  71;  a  146. 

y.  Strauss,  49  Md.  288;  Sayage  y.  C,        ^Dennehy  y.  Chicago,  120  III  627; 
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§  1212.  Conditions  for  granting  lieense. —  It  is  not  nncon- 
stitational  to  impose  conditions  on  the  granting  of  a  license, 
snch  as  that  the  licensee  shall  have  a  good  moral  character, 
^  shall  not  have  been  engaged  in  illegal  selling,  etc.,  etc.*  Under 
some  constitutions,  however,  it  is  not  permitted  to  grant  a 
license  for  the  sale  of  intoxicating  liquors,  and  the  question 
then  arises  whether  a  tax  on  such  sale  is  valid.  For  the  pur- 
pose of  taxation  no  assumption  can  be  made  that  the  business 
is  illegal,  the  only  question  being  as  to  its  existence;  and  as  the 
levying  of  a  tax  grants  no  privilege,  it  is  not  necessarily  a 
license,  nor  does  it  become  a  license  becaase  one  of  its  objects 
is  police  regulation; »  nor  is  it  improper  to  provide  for  the  en- 
forcement  of  the  payment  of  the  tax  by  a  criminal  proceed- 
ing.* But  where  the  legislation  went  further  and  provided 
that  both  the  payment  of  a  tax  and  the  giving  of  a  bond 
should  be  conditions  precedent  to  engaging  in  the  business,  the 
provisions  of  the  statute  were  held  to  constitute  in  efFect  a 
license  law.^  The  result  of  the  cases  seems  to  be  that  a  statute 
establishing  conditions  which  must  be  met  before  there  is  a 
right  to  engage  in  the  business  is  in  effect  a  license  law  and 

Timm  ▼.  Harrison,  100  DL  508;  U.  a  *P.  ▼.  WaHing,  68  Mich.  264 

Distinery  Ckx  t.  Chicago,  113  HI  10;  *8.  v.  Hipp,  88  Ohio  St  100.    In 

Kaliski  ▼.  Grady,  25  La.  An.  576;  S.  Ohio,  where  a  license  law  is  nncon- 

Y.  BoUe,  80  La.  An.,  Part  II,  OOL  stitutional,it  was  provided  as  a  part 

IQ  ▼.  Blackington,  24  Pick.  852;  of  the  taxing  law  that  no  person 

In  re  Ruth,  82  la.  260;  Rohrbacher  should  engage  in  seUing  liquors  upon 

▼.  Jackson,  51  Miss.  786;  P.  v.  Brown,  land  not  owned  by  him  without  first 

85  Mich.  110;  S.  ▼.  Brown,  10  Fla.  getting  the  written  consent  of  the 

66a     But  where  the  qualifications  owner,  and  it  was  objected  that  this 

are  fixed  by  state  statute  it  is  said  was  in  effect  a  license  law  discrim- 

that  the  municipal  authorities  act-  inating  between  land  owners  and 

ing  tmder  such  statute  cannot  arbi-  those  not  owning  land  in  regard  to 

trarily  discriminate  between  indi-  the  privilege  of  selling  liquors.  This 

viduals  on  account  of  personal  fit-  provision  was  at  first  thought  to  be 

ness,  no  such  discretion  having  been  constitutional:  S.  v.  Frame,  80  Ohio 

given:  Ex  parte  Tfaeisen,  80  Fla.  620.  St  800;  later  it  was  held  unconsti- 

8o  it  is  not  a  valid  exercise  of  power  tutional:  Butzman  v.  Whitbeok,  42 

by  the  city  to  limit  the  granting  of  Ohio  St.  223;  B.  v.  Sinks,  42  Ohio  St 

licenses  to  certain  portions  of  the  846;  but  in  still  later  cases  the  court 

city  to  be  designated  by  the  mayor:  seems  to  have  returned  to  its  first 

a  V.  Kantler,  88  Minn.  60.  holding:  Adler  v.  Whitbeck,  44  Ohio 

^Youngblood  v.  Sexton,  82  Mich.  St  680;   Anderson  v.  Brewster,  44 

406;  Adler  v.  Whitbeck,  44  Ohio  St  Ohio  St  576. 
680;  Pleuler  v.  a,  11  Neb.  647. 
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not  a  tax,  but  that  a  requirement  that  the  tax  must  be  paid  in 
advance  is  merely  a  taxing  provision  and  does  not  render  the 
statute  unconstitutional  as  being  a  license  law.^ 

§1213.  Constitutional  prohibition. —  In  some  states  the 
principle  of  prohibition  as  a  method  of  regulating  the  sale  of 
liquors  is  embodied  in  the  constitution  itself,  with  authority  to 
the  legislature  to  provide  means  for  enforcing  the  regulation. 
Under  such  a  provision  the  legislature  may  carry  out  the  con- 
stitutional prohibition  by  statutes  providing  different  means 
for  accomplishing  the  object.'  But  a  constitutional  prohibition 
will  not  be  self-executing,  and  until  the  legislature  provides 
means  for  its  execution,  a  previous  license  law  is  not  to  be 
deemed  repealed.'  Such  a  constitutional  provision  does  not  de- 
prive the  legislature  of  the  power  which  it  previously  had  to 
pass  a  prohibitory  law.*  Where  the  constitution  authorizes 
the  legislature  to  regulate  or  prohibit  the  sale,  it  limits  the 
power  which  the  legislature  otherwise  would  have  had  to  ex- 
ercise authority  with  respect  to  the  subject  other  than  by  regu- 
lation or  prohibition  of  the  sale,  and  under  such  constitutional 
provision  a  statute  punishing  the  keeping  for  sale  is  not  valid.^ 

§  1214.  Sale  by  public  agent. —  In  a  few  states  the  plan  has 
been  tried  of  prohibiting  all  sales  by  private  parties,  and  vesting 
the  right  to  sell  for  proper  purposes  in  some  public  ofl5cer  or 
agent  who  shall  have  no  direct  personal  interest  in  the  business.* 
In  South  Carolina  a  recent  statute  vests  in  the  state  the  entire  and 
exclusive  right  to  bring  into  the  state  and  keep  or  sell  intoxi- 
cating liquors.  As  to  its  interference  with  interstate  commerce, 
this  act  has  already  been  mentioned;'  as  to  its  constitution- 
ality in  other  respects,  the  views  of  the  supreme  court  of  the 
state  have  not  been  uniform.  At  first  it  was  held  that  the  act 
was  unconstitutional  upon  various  grounds,  the  principal  of 
which  were  that  it  abridges  the  individual  rights  of  the  citizens 
to  engage  in  the  business,  and  is  not  a  police  regulation.'    But 

1  Fahey  v.  S.,  S7  Tex.  Ap.  146.  226;  8.  v.  Fisher,  85  Vt  584;  Baldwin 

28.  V.  Becker,  3  S.  Dak.  29.  v.  Cobum.  89  Vt  441;  a  v.  Bartlett, 

»  S.  V.  Swan,  1  N.  Dak.  5.  48  Vt  86. 

*  a  V.  Kane,  15  R  L  895.  7  Supra,  §  1205. 

*  a  V.  Gihnan,  33  W.  Va.  146.  »  a  v.  Jacobs,  41  a  C.  220;  Ex  parte 

*  Lauten  v.  Rowan,  59  N.  H.  215;  S.  Branson,  41  S.  C.  501.  And  see  In  re 
▼.  Parks,  29  Vt  70;  Street  v.  Hall,  29  Langford,  57  Fed.  R,  570. 

Vt  165;  Atkins  y.  Randolph,  81  Vt 
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in  the  later  cases  the  coDstitutionality  of  the  act  has  been 
upheld  as  a  police  regulation.^  In  each  of  the  principal  cases 
the  supreme  court  has  been  divided. 

§  1315.  Constitutionality  of  provisions  as  to  evidence. — 
The  diflBculty  of  securing  a  conviction  under  the  liquor  laws 
by  reason  of  subterfuges  resorted  to  in  carrying  on  the  busi- 
ness has  led  to  the  adoption  in  various  states  of  special  rules 
.affecting  the  evidence  in  such  prosecutions.  The  constitution- 
ality of  these  special  provisions  has  been  frequently  called  in 
question,  but  in  a  general  way  these  statutes  have  been  upheld, 
although  they  place  burdens  upon  the  defendant  which  he  is 
not  compelled  to  bear  in  other  prosecutions,  if  they  leave  him 
a  fair  opportunity  for  defense.  Thus,  it  is  held  that  the  legis- 
lature may  make  admissible  certain  classes  of  hearsay  evidence, 
or  provide  that  upon  proof  of  certain  suspicious  circumstances 
a  presumption  shall  arise  that  defendant  is  guilty,  thereby 
throwing  upon  him  the  burden  of  overcoming  such  a  presump- 
tion. Thus,  the  fact  of  delivery,  or  possession,  or  drinking 
upon  the  premises,  may  be  made  prima  fade  evidence  of  guilt.' 
It  is  constitutional  to  make  the  general  reputation  of  the  place 
admissible  evidence  to  prove  the  illegal  character  of  the  busi- 
ness done  there  sufficient  to  warrant  a  conviction,  and  so  long 
as  the  discretion  of  the  jury  in  weighing  such  evidence  is  not 
interfered  with,  this  is  constitutional.'  But  if  the  statute  leaves 
to  the  jury  no  discretion,  but  attempts  to  make  the  bad  repu- 
tation of  the  place  exclusive  evidence  of  defendant's  guilt,  it 
will  be  unconstitutional  as  interfering  with  due  process  of  law.* 
It  is  competent  for  the  legislature  to  throw  upon  defendant  the 
burden  of  showing  that  he  is  duly  licensed  to  make  sales.'  So 
it  is  constitutional  to  throw  upon  the  physician  who  prescribes 

IS.  V.  Aiken,  42  S.  C.  222;  Ex  parte  *a  v.  Beswick,  18  R  L  211;  S.  v. 

Keeler,  —  S.  C.  — ,  23  a  E.  R.  865;  Kartz,  13  R  L  528.    But  in  Connecti- 

S.  V.  Porterfield,  —  S.  C.  — ,  25  a  cut  a  similar  statute  was  given  a 

R  R  39;  S.  v.  Pickett,  —  S.  C.  — ,  somewhat   different   interpretation 

25  a    R    R    46.     And  see   9upra^  and  was  upheld:  S.  v.  Morgan,  40 

§  76,  n.  Conn.  44;  a  v.  Thomas,  47  Conn.  546. 

2C.  V.  Williams,  6  Gray,  1;  C.  v.  »C.  v.  Tut  tie,  12  Cash.  502;  a  v. 

Wallace,  7  Gray,  222;  a  v.  Hurley,  Higgins,  13  RL  330;  a  v.  Mellor.  13 

54  Me.  562;  Auburn  v.  Merchant,  103  R  L  666;  a  v.  Buckley,  40  Conn.  246; 

N.  T.  143;  Santo  y.  a,  2  la.  165.  Mugler  v.  Kansas,  123  U.  a  62a  And 

•a  V.  Wilson,  15  R  L  180;  a  v.  see  tn/ra,  §  1281. 
Waldron,  16  R  L  lOt 
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intoxicating  liquors  as  a  medicine,  the  burden  of  showing  that 
the  patient  needed  the  liquor  for  that  purpose.^ 

§1216.  Constractlon  of  statates. —  The  only  question  of 
any  special  interest  arising  in  the  construction  of  liquor  laws 
is  as  to  the  effect  of  the  adoption  in  successive  statutes  of  con- 
flicting methods  of  dealing  with  the  subject.  Thus,  a  local- 
option  statute  may  succeed  a  licensing  statute,  and,  of  course, 
if  it  permits  the  sale  in  localities,  the  restrictions  of  the  licens- 
ing statute  may  thereby  be  removed ;  while,  on  the  other  hand, 
if  under  the  local-option  statute  sales  in  particular  districts 
are  prohibited  which  before  might  have  been  made  under  the 
licensing  statute,  the  penalties  of  the  license  statute  may  still 
be  enforced  as  an  additional  method  of  punishment  It  is  im- 
possible to  discuss  the  questions  which  have  arisen  in  particular 
cases,  as  they  involve  the  provisions  of  special  statutes,  but  the 
cases  cited  in  the  note  are  in  point  on  the  general  question.' 
So  it  was  held  that  a  provision  prohibiting  sales  to  minors 
was  repealed  by  a  locaJ-option  law  abolishing  entirely  the 
license  system  and  substituting  stringent  prohibition.'  In  gen- 
eral it  may  be  stated  that  regulations  not  inconsistent  with 
each  other  may  be  enforced,  although  they  are  not  parts  of 
the  same  system,  but  seek  to  obtain  the  object  of  regulation 
by  different  means ;  *  but  if  the  different  systems  are  wholly 
distinct  and  apparently  intended  to  be  exclusive,  there  cannot 
be  prosecution  under  both  systems.*  Where  there  is  a  state 
regulation  and  also  a  power  of  regulation  given  to  cities,  the 
question  may  arise  as  to  whether  the  regulations  by  ordinances 

1  a  V.  Minor,  88  Ky.  422.  Pratt,  6  Dak.  48&  Where  permits 
>  Robertson  ▼.  SL,  5  Tex.  Ap^  165;  are  required,  the  same  act  of  illegal 
Boone  v.  S.,  13  Tex.  Api  184;  S.  ▼.  selling  may  be  punishable  as  a  sale 
Turner,  18  S.  C.  108:  Kohlbrunner  without  a  permit  or  under  general 
V.  S.,  67  Mi8&  868;  Boswell  v.  S.,  70  provision  for  iUegal  seUing  or  keep- 
Miss.  895;  Butler  v.  S.,  25  Fla.  347;  ing  for  sale,  which  is  applicable 
S.  V.  Smiley,  101  N.  C.  709;  S.  v.  Mar-  equally  to  those  who  have  permits: 
tin,  8  Heisk.  487;  Garner  v.  S.,  8  S.  v.  Way  nick,  46  la.  516;  8,  ▼.  Doug- 
Blackf.  568;  Baird  v.  a,  52  Ark.  826;  lass,  73  la.  279.  As  to  punishment 
Black  well  y.  S.,  45  Ark.  90;  Mazzia  of  the  same  aot  under  seyeral  stat- 
y.  S.,  51  Ark.  177;  S.  y.  Orton,  41  utes,  see,  also^  infra,  g  1217. 
Ark.  805;  a  y.  Cathey,  41  Ark.  808;  «a  y.  Deaton,  101  N.  C.  728;  a  y. 
C.  y.  Weller,  14  Bush,  218;  C.  y.  Bren-  Cain,  8  W.  Va.  720;  Teague  y,  a,  89 
nan,  103  Mass.  70;  a  y.  Benjamin,  Miss.  516;  New  y.  a,  34  Tex.  lOa 
2  Oreg.  125.  •  Butler  y.  a,  26  Fla.  847. 
»a  y.  Yewell,  68  Md.  120;  T.  y. 
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are  exclusive  of  the  state  legislation  or  concurrent  with  it;  this 
will  depend  upon  the  language  of  the  statute,  for  if  the  dele- 
gation of  power  to  the  city  is  to  make  additional  regulations,, 
the  state  law  will  be  enforced  in  the  city ;  *  but  if  the  power  of 
regulation  is  placed  exclusively  in  the  city,  the  state  statutes 
will  be  inoperative  as  to  such  city  so  far  as  sales  are  authorized 
under  city  ordinances;'  although,  if  a  sale  is  not  authorized 
under  a  city  ordinance,  there  may  be  punishment  under  the 
state  law  as  well.*  If  the  provisions  of  the  ordinance  are  in- 
consistent with  the  state  law  and  beyond  the  authority  of  the 
city  they  will,  of  course,  be  void.*  The  adoption  of  local  option 
in  a  particular  locality  may  suspend  in  that  locality  the  gen- 
eral state  law.*  If,  as  between  two  statutes,  the  later  one  re- 
peals the  former  by  implication,  it  will  prevent  prosecutions 
for  offenses  already  committed  under  the  former  statute  unless 
there  is  some  form  of  saving  clause.*  Where,  by  local  option, 
the  provisions  of  the  general  liquor  law  are  suspended  and  not 
repealed,  a  person  may  be  convicted  after  such  suspension  for 
violation  of  the  law  committed  before^  the  adoption  of  local 
option.^  Indeed,  any  superseding  statute  which  leaves  the- 
prior  statute  in  force  for  some  purposes  will  leave  in  existence 
all  the  laws  relating  to  the  enforcement  of  the  prior  act.* 

1  Ambrose  ▼.  S.,  6Iiid.851;  Sloan  MueUer,  81  Pa.   St  127.    And  see 

▼.  S.,  8  Blackf.  861;  (Gardner  y.  P.,  Barnes  ▼.  8,,  49  Ala.  84a 

SOUL  480;  Corbett  v.  T.,  1  VSTash.  T.  •Halfin   v.    a,    6   Tex.  Ap.  213; 

481;  Sanders  y.  a,  84  Neb.  872;  a  ▼.  Boone  v.  a,  12  T6x.  Ap^  184;  Freese 

Harris,  50  Minn.  128;  HiU  v.  Dalton,  t.  S.,  14  Tex.  Ap.  81;  Prather  v.  S., 

72Ga.814;  Angerhoffer  t.  S.,  15  Tex.  14  Tex.  Ap.  453;  Dawson  y.  S.,  25- 

Ap.  6ia  Tex.  Ap.  670.    By  special  provision 

SQ  y.  Luck,  2  B,  Mon.  296;  a  y.  the  repeal  of  prohibition  in  a  county 

Wheeler,  27  Minn.  76;   Phillips  y.  may  not  have  the  effect  of  releasing^ 

Tecumseh,  5  Neb.  812;  Hetzer  y.  P.,  offenders  who  have  violated  the  pro- 

4  Cola  45;  Craddock  v.  a,  18  Tex.  hibitory  law  while  in  force:  Ezzell 

Ap.  567.    As  to  the  question  of  oon-  v.  a,  29  Tex.  Ap.  521.    On  the  other 

struction,  see  Woodward  v.  Turn-  hand,  a  conviction  for  illegal  sales  is 

bull,  4  lU.  1.  good  although  after  the  offense  and 

*  a  y.  Pfeifer,  26  Minn.  175;  8,  v.  before  the  trial  a  law  was  passed 
Fleckenstein,  26  Minn.  177;  8.  v.  authorizing  such  sales:  Aoree  v.  C.^ 
Langdon,  29  Minn.  898;  S.  v.  Lang-  18  Bush,  85a 

don,  81  Minn.  816.  'P.  v.  Wade,  101  Mich.  89;  Winter- 

*  Adams  v.  Albany,  29  Ga.  56;  a  v.    ton  v.  a,  65  Mis&  28a 
Winkelmeier,  85  Ma  lOa  8  Sanders  v.  C,  117  Pa.  St  298;  a  v. 

*P.  T.  Murphy,  98  Mich.  41;  a  v.    Funk,  27  Minn.  818. 
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§  1317.  Concurrent  effect  of  federal^  state  and  city  pro- 
Tisions. —  By  the  federal  statute  providing  for  the  raising  of 
internal  revenue,  retail  liquor  dealers  are  required  to  pay  a 
license,  but  the  possession  of  such  license  does  not  exempt  the 
holder  from  the  operation  of  state  laws  regulating  or  even  pro- 
hibiting the  sale  of  liquors,  the  federal  statute  being  the  means 
only  of  raising  revenue  and  not  a  police  regulation,^  which 
would  be  beyond  the  power  of  congress.  There  are  also  fed- 
eral statutes  passed  in  the  exercise  of  the  power  to  regulate 
commerce  with  Indian  tribes,  prohibiting  the  introduction  of 
spirituous  liquor  into  the  Indian  country ;  *  and  the  payment  of 
a  revenue  tax  for  a  license  to  sell  liquors  in  a  particular  dis- 
trict does  not  authorize  the  seller  to  introduce  such  liquors  into 
the  Indian  country,  although  it  is  within  such  district.'  Fur- 
thermore, in  the  exercise  of  the  power  of  the  federal  govern- 
ment to  legislate  for  the  territory  of  Alaska,  the  importation 
of  liquor  into  that  territory,  or  the  sale  of  liquor  therein,  is 
prohibited.^  As  pointed  out  in  the  preceding  section,  there 
may  be  diflBculty  in  determining  whether  a  state  statute  regu- 
lating the  sale  of  liquors  continues  in  force  in  a  city  which, 
under  authority  given  to  it,  passes  ordinances  respecting  the 
«ame  matter.  In  general,  the  power  given  to  a  city  will  not 
be  deemed  exclusive,  but  must  be  exercised  in  subordination  to 
the  general  laws  of  the  state.*    Yet  the  city  may  impose  addi- 

1  McGuire  V.  C,  3  WalL  887;  Per-  a  federal  license :C.  v. Casey,  12  Allen, 

vear  v.  C,  5  WalL  475;  C.  v.  Thorni-  214.    As  to  the  eflfect  of  a  federal  li- 

ley,  6Allen,  443;  C.  v.  O'Dounell,  8  cense  as  evidence  of  illegal  selling 

Allen,  648:  C.  v.  Sanborn,  116  Mass,  or  keeping  for  sale,  see  tn/ra,  §  1280. 

•61;  a  V.  Delano,  54  Me.  501;  a  v.  ^In  re  Boyd,  49  Fed.  R.  48;  U.  & 

Lillard.  78  Mo.  136;  Pierson  v.  a,  39  v.  Carr,  2  Mont  T.  234.    This  does 

Ark.  219;  a  v.  McCleary,  17  la.  44;  not,  however,  prevent   transporta- 

S.  V.  Carney,  20  la.  82;  S.  v.  Stutz,  tion  of  liquors  through  the  Indian 

20  la.  488;  a  v.  Baughman,  20  la.  country:  U.  a  v.  Twenty-nine  Qal- 

497;  a  V.  Downs,  116  N.  C.  1064;  a  v.  Ions  of  Whiskey,  45  Fed.  R.  847.    As 

Hazell,  100  N.  C.  471;  S.  v.  Joyner,  to  regulation  of  sales  to  Indians,  see 

81  N.  C.  534;  In  re  Jordan,  49  Fed.  tn/ra,  §  1263. 

R.  238.    The  holder  of  a  government  >U.  a  v.  Forty-three  Gallons  of 

license  has  no  right  to  sell  liquors  Whiskey,  108  U.  a  491. 

on  a  steamboat  plying  on  a  navi-  ^  Nelson  v.  U.  a,  30  Fed.  R.  112; 

gable  river  without  complying  with  U.  a  v.  Warwick,  51  Fed.  R.  280;  In 

the  state  laws:  Boyd  v.  S.,  12  Lea,  687;  re  Moore,  66  Fed.  R.  947. 

C.  V.  Sheckels,  78  Va.  36.  The  federal  ^S.  v.  Harper,  58  Ma  530;  Sweet 

courts  have  no  jurisdiction  of  a  vio-  v.  Wabash,  41  Ind.  7;  Loeb  v.  At- 

lation  of  a  state  law  by  the  holder  of  tica,  82  Ind.  175;  a  v.  Peterson,  88 
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tional  restrictions.^  In  the  general  power  given  to  a  city  to 
restrict,  suppress  or  prohibit  the  sale  of  liquor,  it  may  pass  an 
ordinance  licensing  such  sale,  that  being  a  partial  prohibition.* 
Where  the  city  is  authorized  to  make  additional  regulations 
the  dealer  must  comply  with  both  the  general  law  and  the  city 
regulations,  and  the  compliance  with  either  one  will  not  pre- 
vent his  punishment  under  the  other.'  The  same  act  may  be 
punishable  in  as  many  prosecutions  as  there  are  jurisdictions, 
the  laws  of  which  are  violated  by  such  act.*  The  general  sub- 
ject of  the  exercise  by  the  city  of  police  power  under  delega- 
tion from  the  state  has,  however,  been  discussed  elsewhere.* 

II.  What  Desmed  Intoxioatino  Liquor. 

§  131S.  Law  or  fact;  Judicial  notice. —  It  is  often  a  matter 
of  controversy  as  to  whether  a  particular  liquor  is  within  the 
terms  of  the  statute  regulating  the  sale  of  liquors.    The  stat- 

Minn.  143;  a  v.  Fisher,  83  Wis.  154;  9  Ma  526;  Ex  parte  Lawrence,  69 

S.  V.  Chase,  83  La.  An.  287;  S.  v.  Cal.  608;  Paton  v.  P.,  1  Cola  77;  a 

Harper,  42  La.  An.  812;  Ex  parte  v.  Mancke,  18  a  C.  81;  S.  v.  Propst, 

Ginnoohio,  30  Tex.  Ap.  584.  87  N.  C.  560;  Parsley  v.  Hutohins,  3 

i  Dennehy  V.  Chicago,  120  m.  627;  Jones,  159;  Furman  v.  Knapp,  19 
Morris  v.  Rome,  10  Oa.  532;  Colum-  Johna  248;  a  v.  Estabrook,  6  Ala. 
bus  City  V.  Cutcorap,  61  la.  672;  P.  653.  In  Georgia  it  is  held  that  a 
V.  Townsey,  5  Denio,  70.  Where  county  or  state  license  will  pro- 
the  power  of  the  city  is  only  to  reg-  tect  the  dealer  against  a  city  ordi- 
ulate  in  general  conformity  with  nance  passed  in  pursuance  of  au- 
the  state  law,  it  cannot  impose  re-  thority  given  after  the  county  or 
strictions  which  will  be  unreason-  state  license  was  granted:  Mayor  of 
able  upon  persons  authorized  to  sell  Rome  v.  Lumpkin,  5  Ga.  447;  Chas- 
under  the  laws  of  the  state:  Ward  tain  v.  Calhoun,  29  Ga.  333:  and  to 
V.  GreeneviUe,  8  Baxt  228;  Grills  v.  same  effect  see  Ex  parte  Schmitker, 
Jonesboro,  8  Baxt  247;  but  a  rea-  6  Neb.  108.  But  where  the  ordi- 
sonable  regulation  may  be  proper:  nance  was  passed  after  but  in  pur- 
Ex  parte  Wolf,  14  Neb.  24.  suance  of  authority  given  before  the 

^Emporia  v.  Volmer,  12  Kan.  622;  license  was  granted,  the  dealer  must 
St  Louis  V.  S.,  2  Ma  113;  Keokuk  v.  take  out  both  licenses:  Cuthbert  v. 
Dressel,47  la.  597.  But  a  power  to  Conly,  82  Ga.  211.  That  the  license 
regulate  does  not  in  itself  imply  is  not,  however,  a  contract  which  is 
power  to  license:  a  v.  Fay,  44  N.  J.  to  be  protected  against  subsequent 
474;  Burlington  v.  Bumgardner,  42  legislation,  see  supra,  §  1209;  Me- 
la. 673.  The  power  to  license  may  Kinney  v.  Salem,  77  Ind.  213. 
be  conferred  by  statute  upon  a  city:  *Elk  Point  v.  Vaughn,  1  Dak.  108; 
a  V.  Columbia,  17  S.  C.  80.  Thon  v.  C,  81  Grat  887;  a  v.  Ste- 

«Elk  Point  v.  Vaughn,  1  Dak.  108;  vens,  114  N.  C.  873.    And  see  infra, 

a  V.  Sherman,  50  Ma  265;    S.   v.  g  1277. 
Harper,  68  Ma  530;  Harrison  v.  a,       ^See  supra,  §§  62-69. 
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§  1218.]        OFFENSES   AGAINST   FUBLIO   HEALTH,  ETO.       [FaST  XIII. 

Qtes  frequently  name  particular  kinds  of  liquor,  and,  in  that 
oase,  if  the  liquor  in  question  is  charged  to  have  been  one  of 
such  particular  kinds  named,  there  is  merely  a  question  of 
fact  as  to  whether  it  is  of  that  kind ;  and  any  question  as  to 
its  intoxicating  character  is  immaterial,  it  being  deemed  intoxi- 
cating because  named  by  statute.^  So  if  by  statute  the  per- 
centage of  alcohol  which  will  render  a  liquor  intoxicating  is 
fixed,  the  only  question  for  the  jury  is  whether  or  not  it  con- 
tains that  percentage  of  alcohol,  its  intoxicating  character 
being  immaterial.*  But  if  the  liquor  sold  is  not  specially  named 
in  the  statute,  the  question  whether  it  comes  under  general 
terms  used  in  the  statute,  such  as  "intoxicating,"  "spirituous," 
"  vinous,"  "  malt,"  "  fermented,"  etc.,  is  in  its  nature  a  question 
of  fact,  and  some  courts  would  always  leave  it  to  the  jury 
under  general  instructions  as  to  what  constitutes  a  liquor  of 
the  kind  which  tha  statute  describes.'  But  many  courts  con- 
sider that  it  is  not  a  question  of  fact  whether  certain  well- 
known  liquors  are  intoxicating,  but  that  the  court  can  take 
judicial  notice  that  whisky,  ale,  wine,  lager  beer  and  other 
such  liquors  are  intoxicating,  leaving  to  the  jury  only  the  ques- 
tion of  whether  the  liquor  sold  was  one  of  these  particular 
kinds  of  liquor  as  charged.^    In  accordance  with  this  view 

1 S.  y.  Curie  J,  83  la.  859;  Worley  ▼.  said  so  in  a  single  word.    What  they 

SpurgeoD,  88  la.  465;  S.  v.  Thornton,  did  was  to  prohibit  the  sale  of  in- 

63  N.  EL  114;  S.  v.  Spaulding,  61  Vt  toxicating  liquors,  leaving  it  to  be 

505;  C.  y.  Dean,  14  Gray,  99;  C.  ▼.  determined   in    some  way   by   the 

Curran,  119  Mass.  206;  Kettering  v.  tribunal  charged  with  administer- 

Jacksonville,  50  UL  89.  ing  the  law  whether  the  particular 

<C.  v.  Brelsford,  161  Mass.  61;  S.  ▼.  case  comes  within  the  prohibition." 

McKenna,  16  R.  L  898;  P.  v.  Ingra-  Again,  "If  it  were  known  with  ab- 

ham,  100  Mich.  530.  solute  certainty  that  aU  fermented 

'S.  V.  Starr,  67  Me.  242,  2  Am.  Cr.  ale   and   cider  invariably  produce 

R  890;,  S.  V.  Stewart,  81  Me.  515;  S.  intoxication,  it  would  stiU  remain 

V.  McCafferty,  68  Me.  228;  S.  v.  Wall,  a  fact  that  they  are  intoxicating  liq- 

84  Me.  165;  S.  v.  Page,  66  Me.  418;  uors,  just  as  much  as  though  the 

S.  V.  Biddle,  54  N.  H.  379,  1  Am.  Cr,  matter  were  in  dispute  and  the  evi- 

R  490;  a  V.  Lowry,  74  N.  C 121 ;  Bach  dence  conflicting." 
V.  S.,  8  Ma  497;  C.  v.  Reyburg,  122       *  Fen  ton  v.  S.,  100  Ind.  598;  Eagan 

Pa.  St  299;  C.  v.  Bios,  116  Mass.  5C.  v.  S.,  58  Ind.  162;    a  v.  Jones,  8 

In  a  V.  Biddle,  stfpra,  the  court  says:  Ind.  Ap.  121;   Ellare  ▼.  a,  48  Ind. 

<af  the  legislature  had  intended  ab-  483;  Schlicht  v.  S.,  56  Ind.  178;  a  v. 

solutely  to  prohibit  the  sale  of  ale,  Schaefer,  44  Kan.  90;  Briffitt  v.  a, 

leaving  no  question  as  to  its  intoxi-  58  Wis.  89;  S.  v.  Tisdale,  54  Minn, 

eating  qualities  to  be  settled  by  any-  105;  a  v.  Packer,  80  N.  C.  489;  Frese 

body,  it  was  easy  for  them  to  have  v.  S.,  23  Fla.  267;  Adler  v.  a,  55  Ala. 
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Ch.  68.]  yiolahon  of  liquob  laws.  [§  1219. 

some  courts  have  held  that  the  term  "  beer  "  necessarily  indi- 
cates a  malt  liquor  within  statutory  terms.^  Other  courts  re- 
fuse to  give  the  term  so  definite  a  meaning,  holding  that  it 
properly  includes  liquors  which  are  not  produced  by  the  use 
of  malt,  but  would  consider  lager  beer,  ale,  porter,  etc.,  to  be 
malt  liquors.*  As  to  liquors  having  names  the  meaning  of 
which  is  not  definitely  fixed  by  usage,  the  question  whether 
or  not  they  are  within  the  statutory  description  must  be  left 
to  the  jury.'  If  there  is  no  doubt  as  to  whether  the  name  of 
the  liquor  sold  indicates  a  liquor  which  comes  within  the  stat- 
utory description,  the  question  should  be  left  to  the  jury  as  to 
whether  or  not  the  liquor  was  of  that  description.^  It  is  to  be 
borne  in  mind,  however,  that  the  name  which  is  given  to  the 
liquor  charged  to  have  been  sold  is  only  presumptive  of  its 
character,  and  that  it  is  still  open  for  the  jury  to  determine 
whether  it  actually  was  of  that  character  if  there  is  any  con- 
flict in  the  evidence  on  that  question.' 

§  1319«  Mixed  or  eomponnded  liquor. — Where  the  stat- 
utory description  is  simply  ^^  intoxicating  liquor,"  it  will  include 
any  liquor  the  active  principle  of  which  is  alcohol,  and  which 

16;  Watson  ▼.  a,  56  Ala.  168;  Frei-  ^a  ▼.  May,  63  Kan.  58;  IT.  a  v. 

berg  ▼.  a,  94  Ala.  9t    Thus,  it  has  Ducournau,  64  Fed.  R.  188;  a  ▼.  Tis- 

been  held  that  to  charge  the  sale  of  dale,  64  Minn.  106.    Where  beer  is 

whisky  is  a  sufficient  charge  of  the  named  in  the  statute  it  is  for  defend- 

sale  of  intoxicating  liquor:  Sohlioht  ant  to  prove  that  a  liquor  sold  under 

Y.  a,  66  Ind.  178;  also  that  proof  of  that  name  is  not  intoxicating:  a  v. 

the  sale  of  gin  would  justify  an  in-  Cloughly,  78  la.  626;  Milwaukee  Malt 

ference  by  the  jury  that  the  liquor  Extract  Ca  v.  Chicago,  R.  L  &  P.  R. 

was  intoxicating  without  evidence  Ca,  78  la.  98.    And  see  infm,  §  1220. 

to  that  effect:  G.  ▼.  Peckham,  2  Gray,  'Netso  v.  a,  24  Fla.  868;  a  v.  Sioux 

614.    So  it  has  been  held  that  ale  is  Falls  Brewing  Ca,  6  a  D.  89;  a  v. 

a  "strong  and   spirituous  liquor:''  Beswick,  18  R.  L  211;  a  v.  Rush,  13 

Nevin  ▼.  Ladue,  8  Denio,  487.    The  R.  L  198;  a  v.  Goyette,  11  R  L  592. 

following  cases,  while  not  discussing  Proof  of  the  sale  of  lager  beer  is  suf- 

the  doctrine  of  judicial  notice,  neo-  ficient  without  showing  that  it  con- 

essarily  proceed  upon  the  principle  tains  the  percentage  of  alcohol  speci- 

that  the  court  may  know  as  matter  fied  by  statute:  C.  v.  Snow,  188  Mass. 

of  law  whether  liquors  of  certain  575. 

descriptions  are  or  are  not  intoxicat-  *  Williams  ▼.  a,  85  Ark.  480;  a  v. 

ing,  spirituous,  malt,  eta:  Caswell  May,  52  Eau.  58;  Intoxicating  Liq- 

V.  a,  2  Humph.  402;  Fritz  v.  S..  1  uor  Cases,  25  Kan.  751;  a  v.  Scott, 

Baxt  15;  a  v.  Moore,  5  Blackf.  118;  116  N.  C.  1012. 

Welsh  V.  a,  126  Ind.  71 ;  a  v.  Thomp-  *  Brown  v.  Piper,  91  U.  a  87. 

son,  20  W.  Va.  674;  a  v.  Haymond,  20  »  a  v.  May,  52  B:an.  53;  a  v.  Tis- 

W.  Va.  18;  a  v.  Oliver.  26  W.  Va.  422.  dale,  54  Minn.  105. 
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§  1219.]        OFFE:iSES  AGAINST  PUBLIC  HEALTH,  ETC.       [PaBT  XIIL 

is  commonly  used  as  a  beverage,  and  in  fact  intoxicates  those 
who  drink  it  in  sofBcient  quantities.^  Of  course  any  liquor 
into  the  composition  of  which  alcohol  in  any  of  its  forms  en- 
ters so  far  as  to  render  it  intoxicating  is  an  intoxicating  liquor, 
provided  it  is  used  as  a  beverage,  though,  as  suggested  in  the 
preceding  section,  the  percentage  of  alcohol  necessary  to  render 
the  liquor  intoxicating  may  be  fixed  by  statute,  in  which  case 
the  question  is  only  as  to  percentage  and  not  as  to  effect.  It 
is  not  enough,  however,  that  the  liquor  contains  alcohol  un- 
less it  is  in  such  quantities  as  to  cause  intoxication.'  The  mere 
fact  that  a  preparation  not  usually  used  as  a  beverage  contains 
sufficient  alcohol  to  make  it  intoxicating  if  drunk  will  not 
bring  it  within  the  term  "  intoxicating  liquor."  •  Thus,  med- 
ical preparations  frequently  contain  sufficient  alcohol  to  ren- 
der them  intoxicating  if  used  as  a  beverage,  but  this  will  not 
bring  tbem  within  the  scope  of  the  statutes  as  to  intoxicating 
liquors  if  they  are  usually  sold  as  medicines.*  If,  however,  the 
medical  substance,  such  as  drugs,  barks,  seeds,  or  the  like,  is  put 
into  the  liquor  merely  for  the  purpose  of  evading  the  statute  and 
selling  it  really  for  use  as  a  beverage,  but  under  the  name  of 
medicine,  its  sale  will  be  within  the  restrictions  of  the  statute 
as  to  liquors.* 

1 S.  ▼.  Giersch,  98  N.  G.  720;  S.  v.  where  the  statute  specifically  named 

Biddle,  54  N.  H.  870;  Commissioners  "  mixed  liquor,  of  which  a  part  is 

V.  Taylor,  21  N.  Y.  173;  S.  v.  Col  well,  spirituous  and  intoxicating,**  it  was 

8  R.  L  284    Thus,  proof  of  the  sale  of  held  that  a  medicine,  a  part  of  which 

a  *'  whisky  cocktail  **  was  held  suffi-  was   intoxicating    liquor,    was   in- 

cient  to  support  a  charge  of  the  sa  le  of  eluded :  S.  v.  Gray,  6 1  Conn.  89. 

whisky:  Galloway  v.  &,  23  Tex.  Ap.  »King  v.  a,  58  Miss.  737;  Davis  v. 

8»8.  S.,  50  Ark.  17;  S.  v.  Neese,  88  a  C. 

8C.  V.  Bios,  116  Masa  56.    Under  261;  a  v.  Laffer,  88  la.  422;  a  v.  Lil- 

the  Iowa  statute  which  names  alco-  lard,  78  Ma   186:  S.  v.  Wilson,  80 

hoi  as  an  intoxicating  liquor  it  is  Ma  803;  Wall  v.  a,  78  Ala.  417;  a  v. 

said  that  the  sale  of  any  liquor  con-  Bennett,  3  Harr.  565;  U.  a  v.  Wil- 

taining  alcohol,  no  matter  in  what  son,  69  Fed.  R  144    The  question 

degree  of  dilution,  is  covered:  a  v.  whether  defendant  sold  the  liquor 

Intoxicating  Liquors,  76  la.  248;  a  V.  as  a  medicine,  or  whether  it  was 

Yager,  72  la.  421.  generally  sold  as  a  medicine,  is  im- 

'Intoxicating   Liquor    Cases,   25  material;  if  the  liquor  was  in  fact 

Kan.  751;   Russell  v.  Sloan,  83  Vt.  intoxicating,  and  purchased   as  a 

656;  C.  y.  Ramsdell,  180  Mass.  68.  beverage,  the  sale  will  be  within  the 

*Carl  V.  a,  87  Ala.  17,  8  Am.  Cr.  statute:  C.  v.  Hallett,  103  Mass.  452; 

R  404,  and  note;  Carl  v.  a,  89  Ala.  King  v.  a, 66  Miss.  50a    On  proof  of 

93;  King  v.  S.,  58  Miss.  787;  U.  S.  v.  a  sale,  and  that  the  article  sold  was 

Stubblefield,  40   Fed.  R  454    But  intoxicating,  a  prima  facie  case  is 
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Oh.  63.]  VIOLATION  op  liquor  laws.  [§  1220. 

§  1320*  Particular  classes  of  lienors. —  It  has  already  been 
stated  that  the  court  will  take  judicial  notice  that  liquors  known 
by  certain  well-known  names  are  intoxicating  liquors.^  Thus, 
whisky,*  brandy,*  rum,*  gin,*  ale*  and  wine'  are  intoxicating. 
Lager  beer  is  a  term  usually  considered  as  indicating  an  intoxi- 
cating liquor.'  As  to  the  general  term  "  beer,"  the  weight  of 
authority  seems  to  be  that  it  also  indicates  an  intoxicating 
liquor,  the  burden  being  on  the  defendant  to  show  that  the 
liquor  in  question  known  by  that  name  was  not  intoxicating.* 
Alcohol  is  an  intoxicating  liquor,^^  but  not  a  vinous  or  spirituous 
liquor."  Lager  beer  is  not  a  spirituous  liquor.^  But  in  another 
case  it  is  said  that  the  term  "  spirituous  liquor  "  includes  fer- 
mented liquors  as  well  as  distilled  liquors."  Cider,  when  shown 
to  be  intoxicating,  is  within  the  statutes,"  but  it  will  not  be 
presumed  to  be  intoxicating,  unless  specially  named  in  the 
statute,  and  its  character  as  intoxicating  liquor  must  be  alleged 
and  proved." 

made,  and  it  then  devolves  upon  the  cago,  R.  L  &  P.  R  Co,,  78  la.  98» 

seller  to  show  that  the  article  was  a  Contra,  S.  v.  Beswick,  18  R  L  211; 

medicine  and  not  a  liquor:  King  v.  Hansberg  v.  P.,  120  111.  21  (but  see 

a,  66  Miss.  502.  Monroe  v.  P.,  113  IlL  670);  C.  v.  Hai> 

1  Supra,  §  1218.  diman,  9  Gray,  186;  BeU  v.  a,  91  Ga. 

«  Carmon  v.  a,  18  Ind.  450 ;  Sohlicht  227. 

V.  a,  56  Ind.  178;  Frese  v.  a,  28  Fla.  "Snider  v.  a,  81  Ga.  758;  Winn  v. 

267.  a,  48  Ark.  151.  And  see  S.  v.  Martin, 

•Fenton  v.  a,  100  Ind-  598;  a  v.  84  Ark.  340;  a  v.  Witt,  89  Ark.  216. 

Wads  worth,  80  Conn.  55;  a  v.  Tis-  "Lemly  v.  a,  70  Miss.  241. 

dale,  54  Minn.  105.  ^^  So  held  under  federal  statute  pro- 

^a  V.  Wadsworth,  80  Conn.  55.  hibiting  the  introduction  of  spiritu- 

^a  V.  Wadsworth,  80  Conn.  55;  S,  ous  liquors  or  wine  into  the  Indian 

V.  Peckham,  2  Gray,  514  country:  Sarlls  v.  U.  S.,  152  U.  8. 570. 

^  Nevin  v.  Ladue,  8  Denio,  437,  But  to  the  contrary,  see  U.  S.  v.  Ellis, 

7  a  V.  Packer,  80  N.  C.  489;  Wolf  51  Fed.  R  808. 

V.  a,  59  Ark.  297.  "  a  v.  Giersch,  98  N.  C.  720. 

8  a  V.  Rush,  18  R  L  19a    And  see      ^*  S.  v.  Hutchinson,  72  la.  561. 
9upra,  §  1218.  "C.  v.  Chappel,  116  Mass.  7;  S.  v. 

•Myers  v.  S.,  93  Ind.  251  (ovemil-  Biddle,  54  N.  H.  379;  S.  v.  Oliver,  26 

ing  earlier  cases  in  the  same  state);  W.  Va.  422.    It  is  said  in  one  case, 

Welsh  V.  a,  126  Ind.  71;  Briffitt  v.  however,  that  hard   cider  may  be 

a,  58  Wis.  89;  S.  v.  Jenkins,  32  Elan,  presumed  to  be  intoxicating:  S.  v. 

477;  a  V.  Teissedre,  30  Kan.  476, 479,  Schaefer,  44  Kan.  90.    Some  statutes 

484;  Markle  v.  Akron,  14  Ohio,  587;  contain  provisions  as  to  cider:  S.  v. 

a  V.  Dick,  47  Minn.  875;  P.  v.  Haw-  Preston,  48  Vt  12;  Shaw  v.  Carpen- 

ley,  8  Mich,  830;  a  v.  Cloughly,  73  ter.  54  Vt  155;  a  v.  Roach,  75  Me. 

la.  626;  MHwaukee  Malt  Ca  v.  Chi-  123;   a  v.  McNamara,  69   Me.  188; 
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§§  1221-22.]     0FFBX8ES  AGAINST  FUBLIO  HEALTH,  ETa     [PaBT  XTTT, 

§1221.  Other  descriptions ;  ^^  spiritaons^"  ^^  fermented^'' 
«tc. —  Something  has  been  said  in  the  preceding  section  as  to 
whether  certain  liquors  are  within  the  term  ^^  spirituoos."  All 
spirituous,  vinous  and  malt  liquors  are  within  the  general  de- 
scription of  intoxicating  liquors,^  but  the  general  term  ^^  intox- 
icating liquors "  is  not  limited  to  those  which  are  spirituous, 
vinous  or  malt.*  So  it  is  said  that  wine,'  beer,*  ale,*  porter  • 
and  cider  ^  are  not  spirituous.  Yinous  liquor  is  within  the 
term  "intoxicating  liquor."*  Doubtless  a  liquor  might  be 
spirituous,  that  is,  containing  the  product  of  the  still,  and  yet 
so  diluted  as  not  to  be  intoxicating.*  Fermented  liquors  are 
usually  named  by  the  statute  and  therefore  included  without 
regard  to  whether  they  are  intoxicating  or  spirituous.^*  Under 
the  term  "  ardent "  liquors  is  included  bitters  or  cordials  con- 
taining a  considerable  percentage  of  alcohol."  Vinous  liquor  is 
a  liquor  made  from  the  juice  of  grapes,^  and  if  specially  men- 
tioned by  statute  need  not  be  intoxicating  to  be  within  the 
statutory  regulation."  The  term  "liquor*'  as  used  in  these 
statutes  seems  not  to  have  any  very  definite  meaning.  It  is 
not  necessarily  intoxicating,^*  but  has  been  held  to  include 
ohampagne  wine." 

§  1222.  Evidenee  as  to  ebaracter  of  liquor;  knowledge 
by  defendant. —  Where  the  question  is  whether  certain  liquor 

OuptUl  Y.  Richardson,  63  Me.  257;  *In  general,  see  Merkle  ▼.  &,  87 

C.  V.  Dean,  14  Gray,  99.  Ala.  189;  G.  v.  White,  10  Meta  14; 

1  Bell  V.  a,  91  Ga.  227.  C.  ▼.  Bathrick,    6   Cuah.  247;   and 

3McDuffy  V.  S.,  87  Ga.  687;  Weis-  cases  as  to  alcohol  cited  in  §  1219, 

brodt  V.  a,  50  Ohio  St  192;  Allred  v.  auprcu 

19.,  89  Ala.  112.  i^a  v.  Yolmer,  6  Kan.  871;  Merkle 

>  CasweU  v.  a,  2  Humph.  402;  Fritz  y.  a,  87  Ala.  139.    Fermented  cider 

y.  S.,  1  Baxt  15  (overruling  S.  v.  is  a  fermented  liquor:  P.  v.  Foster, 

Sharrer,  2  Coldw.  823);  S.  ▼.  Moore,  64  Mich.  715;  Eureka  Vinegar  Ga  v. 

5  Blackf.  lia  Gazette  Printing  Ca,  23  Fed.  R  570. 

^S.  Y.  Thompson,  20  W.  V a.  674;  Rum  is  not  a  fermented  but  a  spirit- 
Fritz  V.  a,  1  Baxt  15.  And  see  cases  uous  liquor:  G.  v.  Jordan,  18  Pick.  28. 
in  preceding  section.  n  Goetort  ▼.  a,  89  Ark.  450.    And 

A  Walker  v.  Prescott,  44  N.  H.  512;  see  Brook  ▼.  G.,  6  Leigh,  634. 

a  V.  Adams,  51  N.  H.  568.  » Adler  v.  a,  55  Ala.  16. 

«  a  V.  Adams,  51  N.  H.  56a  w  Hatfield  v.  C.,  120  Pa.  St  896. 

7  a  V.  Adams,  51  N.  a  56a  "  Ward  v.  a,  48  Ind-  29a 

SHatfieldv.  a,  120Pa.St395.    As  i^Keizer  v.  Randleman,  5  Jones, 

to  what  constitutes  intoxication,  see  47a 
infra,  §  1262. 
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was  intoxicating,  it  is  competent  to  prove  that  fact  by  the  ef- 
fect of  the  use  thereof,*  or  bj'^  the  opinions  of  witnesses,  although 
not  experts,  who  have  had  personal  experience  or  observation 
such  as  to  enable  them  to  form  a  correct  opinion.'  It  is  not 
necessary  that  the  witness  be  able  to  swear  absolutely  as  to 
the  nature  of  the  liquor.'  A  general  opinion  to  the  efifect  that 
the  liquor  is  intoxicating  is  sufficient  if  the  jury  believes  there- 
from that  it  is  so.*  The  character  of  the  liquor  sold  may  be 
proved  by  circumstantial  evidence  without  direct  testimony.* 
Knowledge  by  the  defendant  as  to  the  character  of  the  liquor, 
either  as  to  what  it  is  or  whether  it  is  intoxicating,  is  wholly 
immaterial ;  *  so  when  one  sells  a  liquor  purporting  to  be  a 
medicine,  but  which  is  in  fact  intoxicating,  ignorance  of  this 
quality  on  the  part  of  the  seller  will  not  be  a  defense ;  he  is 
bound,  at  his  peril,  to  ascertain  and  know  the  nature  of  the 
article  sold.''  As  to  some  forms  of  violation  of  liquor  laws^  no 
doubt  the  intent  is  material;  for  instance,  where  the  offense 
charged  is  that  of  keeping  with  intent  to  sell  illegally ;  *  but  in 
such  case  the  intent  refers  to  the  purpose  of  selling,  not  to  the 
knowledge  of  the  nature  of  the  liquor.* 

» Carl  V.  a,  87  Ala.  17, 8  Am.  Cr.  R  •  C.  v.  Boynton,  3  AHen,  160;  C.  v. 

404,  and  note;  Tharpe  ▼.  S.,  89  Oa.  Daly,  148  Mass.  428;  a  v.  Moulton, 

748.    Evidence  that  other  witnesses  52  Kan.  69.    For  instance^  if  defend- 

who  had  drank  the  liquor  were  not  ant  has  kept  and  sold  a  kind  of  beer 

affected  by  it  is  admissible:  Knowles  which  he  supposes  not  to  contain 

V.  a,  80  Ala.  9.    It  is  not  for  the  court  sufficient  alcohol  to  render  it  intox- 

to  say  that  the  fact  that  a  person  icating,  his  mistake  in  that  respect, 

was  made  drunk  by  the  use  of  the  though  honest,  would  constitute  no 

liquor  is  proof  of  its  being  intozicat-  defense:  C.  v.  Savery,  145  Mass.  212; 

ing  liquor,  as  this  is  upon  the  weight  C.  v.  0*Kean,  152  Mass.  584.    Nor 

of  evidence,  which  is  for  the  jury:  will  it  be  a  defense  against  a  statute 

Fairly  v.  a,  63  Miss.  833.  providing  for  the  sale  of  lager  beer 

'Carl  V.  a,  supra;  C.  v.  Timothy,  that  the  accused  did  not  know  that 

8  Gray,  480.  the  substance  sold  was  lager  beer: 

>  C.  V.  Aaron,  114  Mass.  255;  C.  v.  a  v.  Tomasi,  67  Vt  8ia 
Dowdican,  114  Mass.  257;  C.  v.  Pow-  'King  v.  a,  66  Miss.  502;  Farrell 
derly,  148  Mas&  457;  a  v.  MiUer,  53  v.  a,  82  Ohio  St  456.    On  the  gen- 
la.  84  eral  subject  of  mistake  in  regard  to 

^  C.  y.  Leo,  110  Mass.  414;  C.  v.  a  business  which  is  subject  to  statu- 

Oavin,  160  Mass.  523;  C.  v.  Gourdier,  tory  regulation,  see  suprci,  §  128. 

14  Gray,  390.  « Infra,  §  124a 

•Dant  y.  a,  83  Ind.  60.    Further  ^C.  v.  Goodman,  97  Masa  117. 
as  to  evidence  of  sale,  see  infra, 
§128a 
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m.  Systems  of  Bboitlation;  Lioekss;  Looal  Option. 

§  1223.  The  license  system. —  There  are  not  distinct  systems 
under  which  the  privilege  of  selling  intoxicating  liquors  is 
granted  or  restricted,  for  licensing  is  a  limited  prohibition,  and 
prohibition  is  not,  in  any  case,  so  absolute  that  permission  to 
sell  for  some  purposes  and  under  some  circumstances  is  not 
granted ;  and  local  option  is  only  a  method  of  determining 
how  and  to  what  extent  permission  shall  be  granted  or  denied 
in  particular  localities.  Nevertheless,  where  the  general  prin- 
ciple of  regulation  is  that  permission  to  sell  as  a  beverage  shall 
be  granted  o^ly  on  conditions  which  are  uniform,  the  system 
may  be  called  a  license  system;  while  if  the  privilege  of  selling 
is  to  be  granted  or  refused  in  particular  localities,  depending 
upon  the  action  of  the  public  authorities,  or  of  the  voters  in 
those  localities,  the  system  may  be  called  one  of  local  option. 
In  general  terms  ^'  a  license  is  permission  granted  by  some 
competent  authority  to  do  an  act  which  without  such  permis- 
sion would  be  illegal"  ^  In  states  having  so-called  prohibitory 
laws  intending  to  prevent  entirely  the  sale  as  a  beverage  and 
permit  sales  only  for  other  purposes,  the  authority  to  sell  is 
usually  called  a  permit.'  This  distinction  between  licenses  and 
permits  is  maintained  even  where  the  license  system  prevails.* 
A  license  is  an  exception,  and  the  party  relying  upon  it  must 
bring  himself  strictly  within  the  terms  of  the  law.  It  must 
usually  be  in  writing.*  The  statutes  generally  provide  what 
are  the  essentials  of  the  license.'  It  must  be  issued  by  the 
proper  authority,'  and  after  compliance  with  preliminary  re- 

1&.  V.  Hipp»  88  Ohio  St  199,  226.  » If  it  is  required  tliat  the  license 
'The  permit  holder  must  exercise  specify  the  room  where  the  liquor 
due  diligence  and  act  in  good  faith  is  to  be  sold,  a  failure  to  comply  with 
in  determining  whether   a  person  this  requirement  will  render  it  in- 
buying  intends  to  use  the  liquor  for  valid:  C.  v.  McCormiok,  160  Mas& 
a  lawful  purpose:  &,  v.  Blair,  73  la.  270;  C  v.  Cauley,  160  Mas&  373;  C.  v. 
691;  S.  y.  Aulman,  76  la.  634    Sales  Merriam,  136  Mass.  4da    Of  course 
without  a  permit,  even  in  good  faith  if  there  is  no  such  requirement  in 
and  for  proper  purposes,  will  be  crim-  the  statute  such  a  specification  is 
inal:  S.  v.  Benadom,  79  la.  90.  unnecessary:  GL  v.Stratton,160Ma8s. 
s  Moore  v.  P.,  109  111  499.  18a    In  one  case  it  is  held  that  such 
^  Oral  permission  to  seU,  granted  a  statutory  provision  is  directory 
by  a  person  having  the  power  to  issue  only:  Gof orth  v.  S.,  60  Misa  766. 
a  written  license,  is  not  sufficient:  *  If  the  commissioner  who  issues 
Lawrence  v.  Gracy,  11  Johns.  179.  the  license  is  not  authorized,  the  li- 
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quirements.*  Any  material  failure  to  comply  with  the  require- 
ments of  the  statute  will  render  the  license  invalid  and  leave 
the  holder  without  protection  for  sales  made  under  it.'  The 
giving  of  a  bond  is  usually  required,  conditioned  that  the  per- 
son receiving  the  license  shall  not  violate  any  of  the  provisions 
of  the  statute  with  reference  to  sales  made  under  such  license.' 
The  bond  is  given  to  secure  observance  of  the  law  by  the  per- 
son to  whom  the  license  is  granted,  and  is  forfeited  upon  a 
violation  by  him,  and  not  merely  upon  his  failure  to  pay  the 
penalties  and  costs  imposed.^  But  compliance  with  all  the  con- 
cense  will  be  no  protection:  Cronin  in  issuing  the  license  has  not  been 
V.  Stoddard,  97  N.  Y.  271.  The  sig-  given,  the  license  issued  will  be 
nature  of  the  authorized  officer  may  deemed  invalid,  even  in  a  collateral 
be  by  faosimUe  stamp  or  by  an  au-  proceeding:  Zielke  v.  S^,  4Sl  NeU  760. 
thorized  agent:  Swarth  v.  P.,  109  UL  Irregularity  in  the  license,  by  .which 
021.  it  limits  the  purpose  for  which  sale 

IGL  V.  Welch,  144  Mass.  856;  C.  v.  may  be  made  further  than  required 
Pillsbury,  12  Gray,  127;  S.  v.  Shaw,  by  statute,  will  not  render  it  in- 
82  Me.  570;  Q.  v.  Fisher,  83  Wi&154.  valid  as  to  the  purposes  recited: 
And  see  Crutz  v.  a,  4  Ind.  885;  Ex  a  v.  Emerson,  16  N.  H.  87. 
parte  Bell  24  Tex.  Ap  42a  So  held  ^a  v.  Fisher,  88  Wi&  154;  a  v. 
where  the  required  petition  of  the  Moore,  1  Jones,  276.  Honest  belief 
majority  of  the  legal  voters  was  not  in  the  validity  of  the  license  will  be 
obtained:  House  v.  a,  41  Mis&  787;  no  protection:  a  v.  Mullenhoff,  74 
Ex  parte  Cox,  19   Ark.  68a     But    la.  271. 

where  the  requisite  number  of  sign-  >  Providence  v.  Bligh,  10  R  L  20a 
ers  was  afterwards  obtained,  it  was  Failure  to  insert  the  name  of  the 
held  that  the  proceeding,  although  officer  to  whom  the  bond  is  exe- 
irregular,  was  not  invalid:  a  v.  Jef-  cuted  will  not  invalidate  it:  Tripp 
ferson  Ca,  20  Fla.  425.  The  license  v.  Norton,  10  R.  L  125.  Liability  on 
may  be  invalid  for  defects  in  the  re-  the  bond  will  not  be  avoided  by 
quired  affidavit  of  the  applicant:  showing  that  the  sale  complained  of 
Russel  V.  a,  77  Ala.  89;  or  for  fail-  as  a  violation  of  such  bond  was  made 
ure  to  make  the  pa3rment  required  to  a  police  officer  sent  as  a  detective 
bystatute:  Townsend  v.Sm2  Blackf.  to  ascertain  whether  illegal  sales 
161;  or  because  it  authorizes  sales  were  being  made:  Tripp  v.  Flanigan, 
within  a  prohibited  distance  of  a  10  R  L  128.  Defect  in  justification 
public  school:  G.  ▼.  Whelan,  134  of  the  sureties  wiU  not  relieve  them 
Masa  206;  GL  v.  Heaganey,  187  Masa  from  liability:  P.  v.  Laning,  73  Mich. 
574;  or  because  the  applicant  is  dis-  284.  It  may  be  provided  that  the 
qualified  to  receive  a  license:  a  v.  sureties  shall  be  liable  to  pay  any 
Mancke,  18  a  G.  81;  P.  v.  Davis,  86  judgment  rendered  against  their 
N.  Y.  77.  So  if  the  license  author-  principals;  the  sureties  will  not 
ized  by  statute  is  for  one  year  a  have  the  right  in  such  case  to  re- 
license  for  a  shorter  time  will  be  in-  litigate  the  question  of  breach  of 
valid:  Gurley  v.  a,  65  Ga.  157.  So  the  bond:  Ibid, 
if  the  notice  necessary  to  authorize  ^  Lightner  v.  G.,  81  Pa.  St  841. 
the  action  of  the  public  authorities    Liability  on  the  bond  ia  not  termi-^ 
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ditions  necessary  to  entitle  the  applicant  to  a  license  will  not 
be  a  protection  if  the  license  has  not  in  fact  been  icsued,  and  a 
mere  order  for  the  license  is  not  enough.*    The  licensee  is  usu- 
ally required  to  perform  certain  conditions  in  connection  with 
his  enjoyment  of  the  privilege,  such  as  making  reports,  etc., 
and  these  conditions  must  be  substantially  complied  with.*    It 
is  evident  that  under  the  strictness  of  construction  which  is  ap- 
plied to  license  laws  there  can  be  no  implied  licenses;  for  in- 
stance, payment  of  a  fine  imposed  for  selling  without  a  license 
does  not  operate  as  a  license  for  future  sales ; '  and  the  fact  that 
sales  in  particular  localities  can  be  made  only  in  pursuance  of 
license  does  not  imply  that  sales  outside  of  such  localities  are 
authorized  without  a  license.^    So  a  statute  authorizing  a  li- 
cense to  sell  for  certain  specified  purposes  impliedly  prohibits 
sales  for  other  purposes.^ 

§  1334.  License  not  retroactive. —  Sales  which  have  been 
made  on  the  strength  of  an  order  for  a  license  are  not  validated 
after  a  license  has  been  issued, for  it  relates  only  to  future  sales;* 

nated  by  the  imprisonment  of  the  failure  of  the  clerk  to  issue  a  license 

principal  for  failure  to  pay  the  fine  which  has  been   granted  will  not 

imposed:  Brown  v.  C.,  114  Pa.  St  render   sales   made    in   good  faith 

385.    The  bond  will  not  cover  viola-  criminal:  S.  v.  White,  23  Ark.  275. 

tions  of  a  subsequent  statute  with  2  Barnard  v.  Houghton,  34  Yt  264. 

reference  to  sales,  nor  tliose  already  But  held  that  failure  of  a  permit 

committed  under  a  prior   statute,  holder  to  make  reports,  and  selling 

unless  the  act  under  which  the  bond  at  illegal  profit,  would  not  render 

was  given  refers  to  such  prior  stat-  him  liable  to  punishment  for  sales 

ute:  Crawley  v.  C,  123  Pa.  St.  275.  thereunder  otherwise  lawful:  S.  v. 

IC.  V.  Spring,  19  Pick.  396;  &  v.  Von  Haltschuherr,  72  la.  541. 
Bach,  36  Minn.  234;  Houser  v.  S.,  18  'a  v.  McBride,  4  McCord,  332.  It 
Ind.  106;  Schlicht  v.  S.,  31  Ind.  246;  is  no  justification  that  officials  allow 
Wiles  V.  S.,  33  Ind.  306.  It  has  been  a  person  to  carry  on  the  busine&s 
held,  however,  that  the  mere  fact  collecting  money  from  him  there- 
that  the  licensee  has  not  received  for«  without  his  complying  with  the 
his  license,  being  entitled  to  it,  will  law:  Hanlon  v.  S.,  51  Ark.  186. 
not  destroy  his  protection:  Drapert  *S.  v.  Cofield,  22  S.  C.  301.  And  in 
V.  S.,  14  Ind.  123;  also  that  if  the  general,  prohibiting  the  right  to  do 
license  is  wrongfully  withheld,  sales  certain  things  does  not  imply  the 
pending  an  appeal  to  secure  it  will  right  to  do  other  things  not  men- 
be  lawful:  Padgett  v.  S.,  93  Ind.  396.  tioned:  Moog  v.  Hannon's  Adm*r,  93 
Certainly  where  all  the  conditions  Ala.  503;  C.  v.  Matthews,  129  Mass. 
entitling  the  party  to  a  license  have  485. 

not  been  performed,  he  will  not  be  ^  S.  v.  Perkins,  26  N.  H.  9. 
protected:  S.  v.  Gray,  39  Me.  353;  *S.  v.  Hughes,  24    Ma   147;  Ed- 
Brown  V.  S.,  27  Tex.  335.    But  mere  wards  v.  a,  22  Ark.  253;  Wilson  v. 

888 


Ch.  63.]  VIOLATION   OF  LIQUOR  LAWS.  [§  1225. 

and  dating  a  license  back  will  not  validate  sales  made  before  its 
actual  issuance.^  If  the  power  which  grants  the  license  has 
authority  to  pardon  past  offenses,  the  granting  of  an  antedated 
license  may  be  a  waiver  of  liability  for  sales  already  made.* 

§  1235.  Direct  and  collateral  attack ;  appeal. —  If  a  license 
is  granted  by  a  tribunal,  whether  a  court  or  a  special  tribunal, 
having  power  to  do  so,  it  cannot  be  collaterally  attacked,  but 
must  be  questioned,  if  at  all,  upon  appeal.  Such  a  license  is 
valid  until  the  tribunal  granting  it  has  been  reversed,  and  sales 
under  it  before  that  time  are  lawful,  provided,  of  course,  the 
tribunal  had  authority  to  grant  it.'  But  the  question  whether 
the  tribunal  had  jurisdiction  to  grant  the  license  is  open  to  in- 
vestigation by  collateral  attack,  and  if  it  can  be  shown  that 
any  of  the  preliminary  steps  required  by  the  statute  were 
omitted,  the  license  is  void  and  will  aflford  no  protection.*  If, 
however,  the  defect  complained  of  is  as  to  a  matter  which  was 
necessarily  determined  by  the  tribunal  issuing  the  license,  the 
question  cannot  be  raised  by  a  collateral  attack,  but  only  di- 
rectly.* If  the  license  is  granted  contrary  to  the  state  law, 
while  it  may  be  no  protection  against  a  criminal  prosecution, 
it  may  estop  the  city  granting  it  from  insisting  upon  a  penalty 
for  illegal  sales  made  in  accordance  with  it.* 

S.,  85  Ark.  414;  Bolduc  v.  RandaU,  ^Thus,  where  a  bond  was  not  first 

107  Mass.  121.  executed  as  required:  S.  v.  Fisher, 

1  Dudley  v.  &.  91  Ind.  312;  Keiser  33  Wis.  154;  C.  v.  Welch,  144  Mass. 

V.  a.  78  Ind.  430;  S.  v.  Wilcox,  66  356.    So   where   the    building   was 

Ind.  557  (overruling  earlier  cases  in  within  the  prohibited  distance  of  a 

the  same   state);    Brown  v.  S.,  27  public    school:    C.   v.  Whelan,  134 

Tex.   335;    C.  v.   Welch.   144  Mass.  Mass.  206;  C.  v.  Heaganey,  137  Mass. 

3)6;  Reese  V.  Alan ta,  63  Ga.  344.    So  574.    So  where   a  license  was  im- 

one  who  sells  after  the  expiration  properly  granted  to  a  non-resident: 

of  his  license  cannot  defend  on  tlie  P.  v.  Davis,  36  N.  Y.  77;  or  without 

ground  that  he  was  induced  to  be-  the  required  recommendation  of  the 

lieve  that  his  license  would  be  re-  board  of  commissioners:  S.  v.  Moore, 

newed  and  that  it  was  customary  1  Jones,  276. 

to  date  licenses  back:  S.  v.  Brady,  *Goff  v.  Fowler,  3  Pick.  300;  Horn- 

14  R.  L  508.  aday  v.  S.,  48  Ind.  306;  S.  v.  Evans, 

«Charlestonv.Corleis,2Bailey,186;-  83  Mo.  319;  C.  v.  Graves,  18  B.  Mon. 

Charleston  v.  Schmidt,  11  Rich.  343.  33;  S.  v.  Brandon,  28  Ark.  410;  Black- 

» Padgett    V.  a,  93    Ind.  396.    It  weU  v.  S.,  36  Ark.  17a 

may  be  that  by  statute  sales  pend-  <  Genoa  v.  Van  Alstine,  108  111. 

ing  an  appeal  are  iUegal:  Molihan  555;  Martel  v.  East    St  Louis,  94 

V.  a,  30  Ind.  266;  Young  v.  a,  34  111.  67. 
Ind.  46. 
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§  1226.  Forfeiture  or  reToeation. —  It  may  be  provided 
that  a  license  shall  be  revoked  on  account  of  the  licensee  be- 
coming a  citizen  of  another  state,'  or  on  account  of  violation 
of  its  terms  by  illegal  sales.*  Usually,  however,  the  forfeiture 
for  improper  conduct  is  to  be  enforced  by  revocation  after 
conviction  for  the  illegal  selling,  or  in  a  proceeding  in  which 
there  is  an  opportunity  to  be  heard  and  a  judgment  ren- 
dered ; '  but  it  may  not  be  essential  that  all  the  formalities 
of  a  trial  be  provided  for  and  observed/  The  revocation  does 
not,  in  itself,  constitute  a  punishment*  A  proceeding  for  revo- 
cation is  not  a  criminal  proceeding  nor  a  proceeding  which 
may  deprive  the  licensee  of  property.*  Sometimes  where  the 
granting  of  a  license  is  left  as  a  matter  of  discretion  to  the 
tribunal,  the  revocation  is  left  equally  within  its  discretion.'' 
Bevocation  may  result  from  a  repeal  of  the  law  under  which 
the  license  was  granted;*  but  the  presumption  will  be  against 
the  intent  to  repeal  a  privilege  already  granted  for  the  term 
during  which  it  has  been  granted,  unless  the  provisions  of  the 
statute  are  plain.*  It  is  always  understood  that  a  license  is 
subject  to  the  general  law  existing  at  the  time  it  was  granted.'* 

§  1227.  Not  assignable ;  who  protected  by ;  agent  or  part- 
ner.—  A  license  confers  a  personal  privilege  not  assignable  by 
the  licensee.''    Therefore,  one  who  has  purchased  the  business 

1  Krant  ▼.  a,  47  Ind.  5ia  «  a  v.  MulleohofT.  74  la.  271 ;  a  v. 

>  Illegal  seUing  may  be  by  the  Holmes,  88  N.  H.  225;  a  v.  Sellers, 
agent  as  weU  as  by  the  prinoipal:  ISO  Pa.  St  82;  Brown  t.  a,  82  6a. 
P.  V.  Meyers,  95  N.  Y.  228;  a  v.  Be-  224;  Robertson  v,  a,  12  Tex.  Ap. 
loit,  74  Wi&  267.  541.    The  lioense   gives   no  vested 

>  a  V.  Moylan,  119  Ma8&  109;  (X  v.  right:  See  supra,  §  1209. 

Kiley,  150  Maa&  325;  a  v.  Lamos,  26  •  Watts  v.  a,  78  Ky.  329;  Him  v.  a. 

Me.  258;  Plmnmer  ▼.  a,  1  Bush,  26;  1  Ohio  St  15;  a  v.  Andrews,  26  Ma 

a  ▼.   Plunket»   1  Ired.    116;    a    v.  171;    a    v.    Andrews,    28   Ma    14; 

Tomah,  80  Wi&  19a  Swarth  v.  P.,  109  la  621. 

4  a  V.  Hamer,  128  Masa  76.  lo  Lambert  v.  a,  8  Ma  492*;  Bald- 

»a  ▼.  Harris,  50  Minn.  12a  win  v.  Smith,  82  UL  162.    And  see 

<^a  V.  Sohmidtz,  65  la.  556.  Sohwachow  v.  Chicago,  68  IlL  444; 

7  Downs  V.  a,  19  Md.  571;  Neu-  O'Flinn  v.  S.,  66  Miss.  7.    The  right 

man  v.  a,  76  Wis.  112.    Where  the  conferred  by  a  city  charter  to  grant 

tribunal  was  authorized  to  revoke  licenses  is  subject  to  the   general 

the  license  for  cause,  it  was  held  that  law  of  the  state:  Louisville  v.  Kean, 

a  conviction  in  another  court  of  il-  18  B.  Mon.  9.    And  see  supra,  §  1217. 

legal  selling  was  sufficient  cause:  ii Godfrey  v.  a,  5  Blackf.  151;  a  v. 

Davis  V.  C,  75  Va.  944  Hadlock,  48  Me.  282;  a  v.  Bryan,  9 
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of  a  licensed  saloon-keeper  has  no  protection  from  the  license,* 
and  the  execator  or  administrator  of  one  deceased  holding  a 
license  cannot  carry  on  the  business  thereunder.*  But  one 
holding  a  license  may  carry  on  the  licensed  business  through 
an  agent,  and  such  agent  is  protected  by  his  principal's  license.' 
The  agent's  authority,  however,  comes  only  from  the  principal, 
and  he  becomes  liable  to  punishment  for  violation  of  the  stat- 
ute if  he  makes  sales  which  his  principal  has  no  right  to  make ;  * 
for  instance,  at  a  place  where  the  principal  has  no  right  to 
sell.*  If  the  principal  moves  from  the  state  and  thereby  dis- 
qualifies himself  from  acting  jinder  the  license,  his  agent  will 
no  longer  be  protected  in  making  sales.*  Obviously,  where 
agency  is  a  mere  pretense  to  cover  up  what  is  in  fact  a  trans- 
Dana,  810;  Algier  v.  Weston,  14  person  licensed  does  not  exercise 
Johna  331;  Lewis  ▼.  IT.  S.,  1  Morris,  supervision  over  the  person  making 
199.  the  sale:  C  y.  Branamon,  8  R  Mon. 

1  Heath  v.  a,  105  Ind.  842;  a  v.    874.    As  to  liability  of  employer  and 
Lydick,  11  Neb.  866.  employee   respectively,   see    infra, 

«U.  a  V.  Overton.  3  Cranch.  G  a  §g  1287, 1289. 
42;  In  re  Blumenthal,  125  Pa.  St  « P.  v.  Metzger,  95  Mich.  121. 
412;  P.  V.  Syks,  96  Mich.  452.  It  does  <^P.  v.  Lester,  80  Mich.  648;  Q  v. 
not  follow  that  the  personal  repre-  Holstine,  182  Pa.  St  857;  a  v.  Copp, 
sentative  or  assignee  in  insolvency  84  Blan.  522;  Peitz  v.  a,  68  Wi&  688. 
cannot  dispose  of  the  stock  of  liq-  But  agents  may  solicit  orders  and 
uors  in  other  ways  than  by  carrying  enter  into  contracts  to  sell  at  places 
on  the  business:  Williams  v.  Troop,  where  their  principals  have  no  li- 
17  Wi&  468;  Gignoux  v.  Bilbruck,  68  cense  to  make  sales,  the  sale  being 
N.  H.  32.  deemed  made  where  the  title  passes 

*  Ranyon  v.  a,  52  Ind.  820;  Pick-  and  where  the  principal  has  a  li- 
ens V.  a,  20  Ind.  116;  Barnes  v.  GL,  2  cense,  and  not  where  the  contract  of 
Dana,  888.  Thus,  a  privilege  of  seU-  sale  is  made :  Haug  v.  GiUett,  14  Kan. 
ing  given  to  a  producer  or  manu-  140;  Gkurbracht  v.  G.,  96  Pa.  St  449. 
facturer  may  be  exercised  through  And  see  infra,  §  1286w 
an  agent,  who  wiU  be  protected:  C.  ^Krant  v.  a,  47  Ind.  519;  Keiser  v. 
V.  Mahoney,  152  Mass.  493;  a  v.  Hart,  a,  68  Ind.  879.  But  absence  in  the 
107  N.  C.  796;  Jeffries  ▼.  a,  52  Ark.  war  was  held  not  such  a  change  of 
420.  In  Kentucky  it  seems  to  have  residence  as  to  forfeit  the  right 
been  held  that  under  the  supervision  under  a  license,  and  the  agent  was 
of  a  person  holding  a  license  one  held  to  be  stiU  protected  thereby: 
may  carry  on  the  business  in  his  Pickens  v.  S.,  20  Ind.  116;  a  v.  Mc- 
own  behalf,  and  not  merely  as  agent  Neeley,  1  Winst  234^  Removal  to 
of  the  licensee:  Duncan  v.  C,  2  B,  another  county  in  the  same  state 
Men.  281.  This  was  the  case  of  a  was  held  not  to  affect  the  agent's 
tavern  license,  and  perhaps  distin-  right  to  sell  at  the  licensed  place, 
guishable  in  that  way  from  other  there  being  no  requirement  that  the 
cases;  at  any  rate  the  doctrine  does  licensee  should  be  a  resident  of  the 
not  extend  to  the  case  where  the    county:  Thompson  ▼.  a,  87  AUk  IQL 
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for  of  the  business,  the  purchaser  of  the  business,  pretending^ 
to  act  as  agent,  is  not  protected.^    As  a  partner  is  agent  of  the 
firm,  a  license  issued  to  a  firm  will  protect  any  one  of  the  part- 
ners; but  a  license  to  one  member  of  a  partnership  does  not 
confer  authority  upon  the  other  members  to  make  sales,  for 
they  are  agents  of  the  firm  and  not  of  the  licensed  member.' 
So  where  one  holding  an  individual  license  forms  a  partnership 
with  another  person,  the  latter  is  not  entitled  to  sell;'  but  if  a 
license  is  issued  to  a  firm,  one  of  the  members  who  succeeds  to 
the  business  of  the  firm  may  continue  to  sell  under  the  part- 
nership license.^    This  would  seeni  to  be  reasonable,  inasmuch 
as  a  license  to  a  firm  is  evidently  a  license  to  each  member  of 
the  firm. 

§1228.  Authority  to  issue  diseretionary. —  A  statute  re- 
quiring that  sales  shall  be  made  only  by  persons  having  licenses 
is  a  means  of  regulation  and  not  merely  a  means  of  taxation ; 
therefore  the  statutes  usually  provide  that  the  license  may  be 
granted  or  refused  at  the  discretion  of  the  licensing  power,* 
and  there  is  usually  no  appeal  from  the  decision  of  the  tri- 
bunal vested  with  the  discretion ;  •  nevertheless,  if  the  refusal 

1  Heath  v.  S.,  105  Ind.  343;  Keiser  tomey  (General  ▼.  Justices  of  Guil- 

Y.  S.,  58  Ind.  879.  ford,  5   Ired.  815;   Mailer  v.  Bun- 

>  Shaw  V.  Sb,  56  Ind.  188.  And  see  combe  Ck)unty  Commissionera,  89 
Burke  v.  a,  72  Ind.  892;  Wharton  v.  N.  C.  171;  Ex  parte  Whittingt»n,  84 
King,  69  Ala.  865;  Long  v.  a,  27  Ala.  Ark.  394;  Ex  parte  Levy,  43  Ark.  42; 
32.  Contra,  Barnes  v.  C,  2  Dana,  S.  v.  Cass  County  Commissioners,  13 
388.  Where  the  statutes  require  Neb.  54;  S.  ▼.  Board  of  Commission- 
that  a  person  who  has  a  right  to  sell  ers,  45  Ind.  501 ;  a  ▼.  Holt  County 
shall  be  a  registered  pharmacist,  or  Court,  89  Mo.  521 ;  Perry  v.  Salt  Lake 
act  under  the  supervision  of  such  a  City,  7  Utah,  148;  U.  a  v.  Commis- 
pharmacist,  the  partner  of  a  regis-  sioners,  6  Mackey,  409.  But  by  some 
tered  pharmacist  has  not  the  right  statutes  no  discretion  is  given  to  the 
to  make  sales  while  acting  not  under  officers  authorized  to  issue  a  license 
the  supervision  of  the  partner:  S.  v.  and  they  must  do  so  on  compliance 
Mullenhoff,  74  la.  271.  with  the  statute:  a  v.  Justices,  etc., 

«C.  V.  Hall,  8  Grat  588.  15  Ga.  408;  MiUer  v.  Wade,  58  Ind. 

*U.  a  V.  Glab,  99  U.  a  225;  U.  S.  91;   McLeod  v.  Scott,  21  Oreg.  94;  f 

V.  Davis,  87  Fed.  R.  468;  a  v.  Ger-  Dougherty  v.  C,  14  R  Mon.  239. 
hardt,  3  Jones,  178.  « French    v.  Noel,    22   Grat  454; 

6 Pierce  v.  C,  10  Bush,  6;  Nepp  v.  Pierce  v.  C,  10  Bush,  6;  Toole's  Ap- 

C,  2  Duv.  546;  Ex  parte  Yeager,  11  peal,  90  Pa.  St.  37a    And  see  In  re 

Grat  655;  French  v.  Noel,  22  Grat  Berg,  139  Pa.  St  354;  Leister's  Ap- 

454;  Ailstock  v.  Page,  77  Va.  386;  peal,  —  Pa.  St  — ,  11  Atl.  R.  387; 

Hein  v.  Smith,  13  W.  Va.  358;  At-  Hein  v.  Smith,  18  W.  Va.  85a    But 
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to  grant  a  license  is  arbitrary  and  without  reason,  a  writ  of 
mandamus  will  lie  to  compel  the  licensing  power  to  grant 
it.^  The  officers  who  corruptly  grant  or  withhold  a  license  in 
violation  of  duty  are  criminally  liable  for  official  misconduct.* 
The  validity  of  a  license  when  issued  without  authority  may 
be  tested  by  qico  warranto}  But  even  if  the  applicant  for  a 
license  is  wrongfully  denied  the  privilege  asked,  or  the  law  is 
such  that  it  is  impossible  to  comply  with  the  requirements  for 
a  license,  the  inability  to  secure  authority  to  sell  will  be  no  de- 
fense for  sales  made  without  such  authority.^ 

§  1239.  Selling  without  license ;  allegation  and  proof  of 
license. —  The  general  subject  of  illegal  sales  will  be  discussed 
in  subsequent  sections;^  it  is  only  necessary  here  to  suggest 
that,  in  general,  a  sale  without  the  license  required  is  punish- 
able, and  one  who  undertakes  to  sell  or  carry  on  the  business 
of  selling  must  have  the  authority  which  the  law  demands.'  So 
if  a  license  authorizes  sales  for  certain  purposes  and  prohibits 
other  sales,  a  sale  for  an  unauthorized  purpose  is  punishable  as 
though  no  license  had  been  issued  for  any  purpose;^  and  it  is 
so  where  the  regulations  as  to  the  methods  in  which  the  busi- 
ness under  the  license  is  to  be  carried  on  are  violated.^    But  it 

in  some  states  an  appeal  is  allowed:  ington,  24  Pick.  853;  Curry  v.  Sb,  2S 
Ex  parte  Dunn,  14  Ind.  122;  S.  v.  Tex.  Ap.  477;  Eadgihn  v.  Blooming- 
Board  of  Commissioners,  45  Ind.  501;  ton.  58  III  229;  Kansas  City  v.  Flan- 
GrosGop  V.  Rainier.  lU  Ind.  361;  Ly-  ders,  71  Ma  281.  Impossibility  of 
dick  V.  Korner»  13  Neb.  10;  Ex  parte  obtaining:  S.  y.  Tucker,  45  Ark.  55; 
Lester,  77  Va.  663;  Lester  v.  Price,  Erb  v.  S.,  85  Ark.  631;  S.  v.  Brown, 
83  Va.  648.  41  La.  An.  771;  S.  v.  McNeary,  88  Ma 

iZanone  v.  Mound  City,  108  IlL  143;  Welsh  v.  S.,  126  Ind,  71;  Indi- 

552;  Sparrow*s  Petition,  138  Pa.  St  anapolis  ▼.  Fairchild,  1  Ind.  315;  S. 

116;   In   re  Prospect   Brewing  Ca,  v.  Graeter,  6  Blackf.  105;  Reese  v. 

127  Pa.  St  52a  Atlanta,  63  6a.  344;  a  v.  Kantler,  38 

2  Attorney    General    v.    Justices  Minn.  69. 

etc.,  5  Ired.  315;  S.  v.  Kite,  81  Mo  ^  Infra,  %%  1233-1240. 

97;  Rex  v.  Holland,  1  T.  R  692;  P.  v.  «a  v.  Thornburg,   16   S.  C.  482; 

Norton,  7  Barb.  (N.  Y.)  477.  KeUer  v.  S.,  11  Md.  525;  Chew  v.  S., 

»  Swarth  v.  P.,  109  111.  621.  43  Ark.  361. 

*  Wrongful  refusal  to  grant :   a  v.  ?  g.  v.  Keen,  84  Me.  500 ;  C.  v.  Barnes, 

Cron,  28  Minn.  140;  Charleston  v.  188  Mass.  511;  C.  t.  Chad  wick,  142 

Hollenback,    3    Strobh.    355;    a    v.  Mass.  595;  C.  v.  Davis,  121  Mass.  352. 

Downer,  21  Wi&  274;  a  V.  Jamison,  ^C.    v.    Salmon,    136    Mass.    431; 

28  Ma  380;  Deitz  v.  City  of  Central,  Thomasson  v.  a,  15  Ind.  449.    So, 

1  Colo.  323;  Brock  v.  a,  65  Ga.  437;  where  a  statute   required  licensed 

Roberts  v.  S.,  26  Fla.  360;  C.  v.  Black-  tavern-keepers  to  conduct  their  busi- 
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is  said  that  a  Sanday  sale  most  be  punished  as  sach  and  not  as 
a  sale  without  license,  although  the  license  forbids  sales  on 
Sunday;^  and  on  the  other  hand  there  are  some  violations 
which  can  only  be  committed  by  licensed  dealers.'  Where  the 
statute  authorizes  a  city  to  vote  on  the  question  of  whether 
liquor  shall  be  licensed  or  not  and  the  vote  is  in  the  negative, 
one  selling  liquor  within  such  city  should  be  indicted  for  the 
offense  of  selling  after  a  vote  against  license  and  not  for  the 
offense  of  selling  without  a  license.'  The  courts  are  hopelessly 
in  conflict,  however,  in  their  decisions  as  to  which  party  must 
raise  and  establish  the  fact  of  license  or  want  of  it.  This  con- 
flict is  doubtless  due  to  some  extent  to  difference  in  the  lan- 
guage of  the  statutes,  and  to  some  extent  to  difference  of  view 
as  to  the  nature  of  a  license,  but  it  will  be  impossible  to  par- 
ticularize in  this  respect,  and  all  that  can  be  said  is  that  in 
many  cases  it  is  held  necessary  for  the  prosecution  to  allege 
that  the  sale  or  the  carrying  on  of  the  business,  as  the  case 
may  be,  was  without  a  license,^  although  this  allegation  may 
be  in  general  terms.*  Thus,  it  is  sufficient  to  say  that  the  sale 
was  made  without  authority,  or  in  violation  of  law,'  and  it  is 

ness  in  a  particular  waj,it  was  held  pose:   GL  t.  Roberts,  1  Gush.  505; 

that  a  tayern-keeper  having  a  license,  Meier  v.  &,  57  Ind.  888;  O'Brien  v. 

but  violating  the  provisions  as  to  a,  63  Ind.  242;  S.  v.  Webster,  10  N.  J. 

the  method  of  conducting  his  busi-  288;  S.  v.  Sutton,  25  Ma  800;  S.  ▼. 

ness,  was  punishable  as  for  seUing  Haden,  15  Ma  447.    But  if  it  is  illegal 

without  a  license:   S.  v.  Heise,  7  to  seU  at  all  without  some  form  of  a 

Rich.  518.    But  failure  to  make  re-  license,  a  general  negative  of  the 

ports  as  required  wiU  not  subject  possession  of  license  is  sufficient:  S. 

a  permit-holder  to  punishment  for  t.  Wishon.  15  Ma  503L 

sales   otherwise    legal:    8.  v.  Von  *a  v.  Tall,  56  Wis.  577;  a  v.  Barker, 

Haltschuherr,  72  la.  54L  8  R.  L  280;  a  v.  Johnson,  8  R.  L  94: 

1  a  V.  Thomasson,  19  Ind.  99.  G  v.  Turner,  4  R  Mon.  4;  &.  v.  dark, 

3  Brubaker  v.  a,  89  Ind.  577.  28  Vt  298;  a  v.  Hatcher,  6  Grat 

*a  V.  Hanlej,  25  Minn.  429.  667. 

«a  V.  Hampton,  8  Grat  590;  a  v.  <C.  v.  Stowell,  9  Met  569;  Q  v. 

Simons,  17  N.  H.  83;  Burke  v.  a,  52  Dunn,  14  Gray,  401;  G  v.  Qjrmes, 

Ind.  401;  Howe  v.  a,  10  Ind.  423;  126  Mass.  248;  a  v.  Intoxicating  liq- 

Neales  v.  a,  10  Ma  498;  Beming  v.  uors,  110  Mas&  416;  C  v.  Burke,  121 

a,  51  Ark.  550;  a  v.  Horan,  25  Tex.  Mass.  89;  a  v.  Ck>nneU7,  68  Me.  212; 

Sup.  27L    If  a  valid  license  may  be  a  v.  Lang,  68  Me.  215.    It  is  not  neo- 

obtained  in  different  ways,  or  from  essary  to  negative  the  authority  in 

different  tribunals,  or  for  different  the  language  of  the  statute:  a  v. 

purposes,  it  is  necessary  to  negative  Keen,  84  Me.  500;  a  v.  Buckner,  52 

a  license  obtained  in  any  manner,  Ind.  278.    It  may  even  be  sufficient 

or  from  any  tribunal,  or  for  any  pur-  to  negative  the  authority  inf eren- 
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said  that  the  want  of  authority  must  be  proved  by  the  prose- 
cution, notwithstanding  the  rule  that  where  negative  aver- 
ments have  reference  to  some  personal  qualification  peculiar  to 
defendant,  or  the  proof  thereof  depends  upon  some  written 
document  committed  to  the  sole  custodv  of  the  accused,  or 
where  the  negative  averment  is  peculiarly  within  his  knowl- 
edge, the  burden  of  establishing  the  defense  is  on  the  person 
who  relies  upon  it.^  On  the  other  hand,  there  are  many  cases 
in  which  it  is  held  that  the  indictment  need  not  allege,  and,  of 
course,  the  prosecution  need  not  prove,  that  defendant  has  no 
license  or  other  authority,  and  that  such  license  or  authority, 
if  it  exists,  must  be  shown  in  defense.' 

§  1230.  Carrying  on  the  business  without  a  license. — The 
earliest  forms  of  licenses  were  those  required  for  keeping  tav- 
erns or  tippling-houses  where  liquors  were  sold ;  •  and  a  license 
to  keep  a  tavern  was  under  such  regulations  held  to  imply  a 
license  to  retail  intoxicating  liquors  to  be  drunk  there.*    The 

tiaUy:  Webster  v.  a,  7  Dana,  215;  C.  v.  Tower,  8  Met  527.    In  general, 

Boyle  T.  C,  14  Grat  674;  Sires  v.  S.,  see  also  tn/ro,  §  1270. 

73  Wia  251.    If  a  license  is  only  re-  ^  Berning  y.  S.,  51  Ark.  550.    But, 

quired  under  certain  circumstances,  on  the  contrary,  it  is  held  that  such 

a  general  negative  of  license  is  not  negative   averment    need    not    be 

sufficient  without  showing  that  the  proved:  Fairly  v.  S.,  63  Miss.  833.  See 

sale  was  one  not  legal  without  a  tn/ro,  §  1281. 

license:  C.  v.  Dean,  21  Pick.  334  ^G.  v.  AUen,  15  R  Mon.  1;  C  v. 
But  if  the  statute  covers  every  sale,  Harvey,  16  B.  Mon.  1;  S.  v.  Sorrell, 
a  general  negative  of  authority  98  N.  G.  788;  S.  v.  Emery,  08  N.  0. 
under  such  statute  is  sufficient:  0.  668;  P.  v.  Curtis,  95  Mich.  212;  8.  v. 
v.  Gilland,  9  Gray,  8;  and  it  is  not  Beneke,  0  la.  203;  a  v.  Collins,  11 
necessary  to  negative  all  the  possi-  la.  141:  S.  v.  Jordan,  39  la.  387;  S.  v. 
ble  cases  in  which  it  would  be  law-  Devers,  88  Ark.  517;  mtpro,  g  1215. 
ful  for  one  to  sell:  G.  v.  Brusie,  145  >  Bonner  v.  Welborn,  7  Ga.  296;  S. 
Mass.  117.  A  general  negative  of  v.  Pretty  man,  3  Harr.  570.  A  specific 
any  legal  appointment  or  authority  sale  need  not  be  alleged:  P.  v.  Tel- 
covers  every  case  under  which  the  ford,  56  Mich.  541 ;  P.  v.  Breidenstein, 
sale  of  liquor  is  lawful,  whether  by  65  Mich.  65.  A  license  for  retailing 
special  authority  or  where  the  stat-  is  sometimes  required  where  carried 
ute  does  not  require  license  for  all  on  in  connection  with  other  busi- 
sales:  G.  t.  lAfontaine,  3  Gray,  479.  nes:  Curd  v.  C,  14  B.  Mon.  386:  S.  v. 
Where  negation  of  authority  is  neces-  Cahen,  85  Md.  236;  S.  v.  Sies,  30  La. 
sary,  it  is  not  enough  to  say  that  the  An.,  Part  II,  918.  Further  as  to  re- 
act was  "unlawfully"  done:  G.  v.  tailing,  see  in/ra,  g  1245. 
Crossley,  162  Mass.  515.  Where  two  <  a  v.  Chamblyss,  1  Cheves,  220; 
are  jointly  indicted,  a  general  nega-  Hirn  v.  S.,  1  Ohio  St  15;  C.  v.  Kamp^ 
tive  of  license  without  specifying  14B.  Mon.  385.  Contra,  Page  v.  S.,  11 
that  neither  is  licensed  is  sufficient:  Ala.  849;  BrasweU  v.  C,  5  Bush,  544 
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offense  of  keeping  a  dram-shop  without  license  is  a  different 
one  from  that  of  retailing  without  having  paid  a  special  t^uc 
required  therefor.*  Statutes  of  this  kind  imply  something 
more  than  a  single  sale  or  single  act  of  manufacture,  as  the 
case  may  be.'  This  subject  is,  however,  more  fully  discussed 
hereafter  in  considering  the  offense  of  keeping  a  place  for  the 
illegal  sale  of  liquors  constituting  a  nuisance.* 

§  1231.  Plaee  of  sale. —  A  license  for  selling  or  keeping  for 
sale  usually  restricts  the  licensee  as  to  the  place  where  sales 
may  be  made  or  the  business  carried  on,  so  that  under  particu- 
lar licenses  such  acts  elsewhere  than  at  the  place  specified  will 
be  criminal.*  In  determining  what  shall  be  regarded  as  one 
place,  something  will  depend  upon  the  character  of  the  license 
and  the  language  of  the  statute  under  which  it  is  issued;  but  \ 

commonly  two  buildings  are  not  one  place,  although  they  may 
be  on  the  same  lot,*  or  close  together,  even  with  internal  con- 
nections;* on  the  other  hariS,  two  bars  in  connecting  rooms  in 
a  single  building  may  constitute  one  place  if  the  whole  build- 
ing is  under  the  control  of  one  person.*^  "Where  two  or  more 
rooms  are  connected  by  archways,  or  even  by  doors,  there 
being  a  bar  in  each  room,  one  license  is  usually  regarded  as 
sufficient.'    A  brewer's  license  will  only  protect  sales  made  at 

1  Volmer  v.  a,  34  Ark.  487.  Clark,  28  N.  H.  17d.    Two  rooms,  one 
*  Johnson  v.  S.,  44  Ala.  414.  over  the  other,  controUed  by  the 
'  Infra,  §  1248.  same  owner  may  be  considered  as 
^S.  V.  Prettyman,  3  Harr.  570;  S.  v.  one  establishment,  unless  it  appears 
Walker,  16  Me.  241;  S.  v.  Hughes,  24  that  the  room  above  is  not  used  as 
Ma  147;  Zinner  v.  C,  —  Pa.  St — ,  an  appendage  to  the   one   below: 
14  Atl.  R.  431;  Wason  v.  Severance,  Brown  v.  S.,  27  Ala.  47.    WJiere  the 
2  N.  H.  501 ;  S.  v.  Moody,  95  N.  C.  656.  statute    provides  that    no    licenses 
<^C.  V.  Estabrook,  10  Pick.  293.  shall  be  granted  to  be  exercised  in 
^  S.  V.  Fredericks,  16  Ma  382.  any  dwelling-house,  a  license  to  sell 
7  Gray  v.  C,  9  Dana,  300.    But  this  in  a  house  partly  occupied  by  the 
would  not  always  be  so:  Sanders  v.  licensee  as  a  dwelling-house  is  void, 
Elberton,  50  Ga.  178;  P.  v.  Hughes,  whether  the  two  parts  are  connected 
97  Mich.  543.  Where  a  saloon  is  con-  by  an  inside  door  or  not:  C.  v.  McGor- 
nected  with  a  restaurant  by  a  swing-  mick,  150  Mass.  270.  Further  as  to  con- 
ing door  through  which  patrons  go  nection  between  bar  and  other  place 
in  and  out,  this  is  an  open  saloon,  of  business,  see  infra,  §§  1264,  1265. 
whether  the  front  door  is  open  or       ^Hochstadler  v.  S.,  73  Ala.  24;  St 
not:  P.  V.  Cummerford,  58  Mich,  328.  Louis  v.  Gerardi,  90  Ma  640.    The 
So  where  a  restaurant  and  saloon  question  whether  two  bars  are  one 
are  kept  in  the  same  building  with  and  the  same  stand  so  as  to  be  cov- 
an  internal  connection    they  may  ered  by  one  license  is  a  question  of 
constitute  one  establishment:  S.  v.  fact:  S.  v.  Fredericks,  16  Ma  382L 
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the  brewery,  and  will  confer  no  right  to  sell  kegs  of  beer  away 
from  the  premises,  either  by  agent  or  otherwise.^  In  subse- 
quent sections  limitations  on  the  right  to  sell  in  particular  lo- 
calities are  discussed.^ 

§  1232,  Local  option. —  Where  the  right  to  sell  depends 
upon  the  adoption  of  a  regulation  in  some  particular  locality, 
such  as  a  county,  township,  city  or  district,  the  adoption  by 
the  county  of  the  provisions  of  the  law  will  be  applicable  over 
the  entire  territory,  including  cities  and  districts  therein;'  but 
a  failure  to  so  adopt  will  not  prevent  adoption  of  such  provis- 
ions in  a  township,  city  or  district  which  is  authorized  to  act 
independently.*  Where  a  district  has  adopted  local  option, 
and  subsequently  a  new  district  of  the  same  character  is  cre- 
ated out  of  a  portion  of  it,  the  local-option  provision  continues 
in  force  in  the  new  district  without  independent  adoption.* 
There  are  usually  conditions  upon  which  the  action  of  any 
particular  locality  in  adopting  or  repealing  local-option  pro- 
visions must  be  based,  and  if  these  conditions  are  not  complied 
with  the  attempt  to  adopt  or  repeal  will  be  nugatory.*  Some- 
times, however,  the  terms  of  the  statute  are  such  that  the 
tribunal  authorized  to  act  in  determining  whether  local  option 
shall  go  into  effect  must  pass  upon  the  sufficiency  of  the  pre- 
vious steps,  and  if  so,  its  determination  cannot  be  subsequently 
questioned  for  the  purpose  of  nullifying  its  action.'  There 
must  be  a  determination  by  the  proper  authority  that  the  pro- 
vision was  adopted;  that  fact  cannot  be  proved  aliunde;  *  but 
if  no  particular  method  of  proclaiming  the  result  is  provided, 
the  fact  of  adoption  is  all  that  is  necessary  to  be  shown.*    An 

iPeitz  V.  a,  68  Wis.  538.  Ap.  449;  P.  v.  Murphy,  03  Mich.  41. 

^Infra^  §  1266.  But  where  the  prerequisite  is  a  cer- 

*Tatum  V.  S.,  79  Ga.  176.  tain  publication,  it  is  held  that  the 

^Ex  parte  Cox,  28  Tex.  Ap^  537.  failure  to  make  entry  of  the  fact  of 

So  it  was  held  that  where  local  op-  publication  will  not  defeat  the  snb- 

tion  had  been  adopted  in  a  county  sequent  proceedings,  as  such  fact 

it  might  subsequently  be  repealed  in  might  be  proved  otherwise:  Ezzell 

a  smaller  district,  although  not  re-  v.  S.,  29  Tex.  Ap.  521. 

pealed  in  the  county:  Whisenhunt  'Conrad  v.  S.,  70  Miss.  733;  S.  v 

V.  a,  18  Tex.  Ap.  491.  Emery,  98  N.  C.  768;  S.  v.  Cooper, 

»Higgins  V.  a,  64  Md.  419.  101  N.  C.  684;  &  v.  Dugan,  110  Ma 

«Prather  v.  a,  12  Tex.  Ap.  401;  138;  Young  v.  C,  14  Bush,  161. 

Akin  V.  a,  14  Tex.  Ap.  142;  McMillan  8 McDonald  v.  a,  68  Miss.  72a 

V.  a,  18  Tex.  Ap.  375;  Smith  v.  a,  19  »Mackin  v.  S.,  62  Md.  244;  P.  ▼. 

Tex.  Ap.  444;  Carnes  v.  S.,  23  Tex.  Adams,  95  Mich.  541. 
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indictment  based  on  local-option  provisions  should  allege  that 
they  have  been  adopted  and  gone  into  effect^  Where  the 
defense  in  a  prosecation  for  selling  is  the  adoption  of  a  local- 
option  provision  authorizing  such  sale,  the  fact  of  such  adop- 
tion must  be  shown  by  defendant.'  The  adoption  of  the  pro- 
vision must  be  in  accordance  with  the  terms  of  the  statute 
authorizing  such  adoption,  and  if  it  provides  for  a  submisaion 
of  the  question  as  to  ^^  sale,"  the  adoption  of  a  provision  as  to 
"sale,  gift  or  exchange"  will  be  invalid.'  Statutes  sometime 
provide  that  the  court  shall  take  judicial  notice  of  the  result 
of  an  election  on  the  submission  of  the  question  of  local  option, 
and  in  such  case  it  is  not  necessary  to  allege  that  the  election 
was  held  and  the  result  thereof;^  but  in  the  absence  of  some 
such  provision  judicial  notice  cannot  be  taken  of  such  fact.* 

lY.  Illegal  Selling  ob  Keeping  fob  Sals. 

§  1233.  What  deemed  a  sale. —  As  the  statutes  usually  pro- 
vide for  the  punishment  of  selling  intoxicating  liquors,  except 
as  duly  authorized,  and  also  provide  special  punishments  for 
sales  in  particular  classes  of  cases,  such  as  to  minors,  etc.,  it  be- 
comes important  to  determine  what  is  a  sale,  and  the  question 
has  been  found  not  to  be  free  from  difficulty.  The  word  "  sell " 
is  to  be  construed,  however,  according  to  the  settled  rules  of 
law,  there  being  no  special  definition  of  the  term  by  statute.* 
The  question  has  often  arisen  whether  one  who  procures  liquor  . 
for  another  is  punishable  as  a  seller,  and  it  has  usually  been 
held  that  he  is  not  if  he  has  no  interest  in  the  sale,  but  acts 
only  as  the  agent  or  friend  of  the  purchaser.^    Nor  is  such  an 

iWestv.  a,70Mi8a598;  av.  Du-  TCampbeU    t.    a,   79    Ala.   371; 

gan,llOMaia8;P.y.Adams,95Mioh.  Morgan  v.  a,  81  Ala.  72;  Du  Bois  v. 

641;  a  V.  Chambers,  93  N.  C.  600.  a,  87  Ala.  101;  &.  v.  Taylor,  89  N.  a 

« Donaldson  v.  a,  15  Tex.  Ap.  25.  677;  a  v.  Thomas,  13  W.  Va.  848; 

*  Steele  v.  a,  19  Tex.  Ap.  425;  Anderson  v.  a,  32  Fla.  242;  Johnson 
Ninengerv.a,25Tex.Ap449;Croom  t.  S.,  63  Miss.  228.  One  cannot  be 
y.  a,  25  Tex.  Ap.  556.  convicted  under  a  penal  statute  of 

<a  V.  Bertrand,  72  Miss.  516.  this  kind  for  doing  an  act  which 

*  Whitman  v.  S.,  80  Md.  410.  merely     contravenes     the     policy 
•Siegel  V.  P.,  106  HI  89.    In  Mas-    thereof:  Young  v.  S.,  58  Ala.  35& 

saohusetts  delivery  is  made  prima  This  rule  is  applicable  to  procuring 
/ocie  evidence  of  a  sale,  exoept  when  liquor  for  a  minor,  where  sales  to 
the  delivery  is  in  or  from  a  dweUing-  minors  are  prohibited:  Bryant  v.  a, 
house:  C.  v.  Dobbyn,  14  Gray,  44;  C.  82  Ala.  51.  But  to  purchase  liquor 
Y.  Taylor,  118  Masa  4  with  money  furnished  by  a  minor, 
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act  a  giving  away  or  otherwise  disposing  of  intoxicating  liquor 
under  statutory  prohibitions;^  but  such  act  may  constitute  a 
furnishing.'  However,  one  who  ostensibly  procures  liquor  for 
another,  but  makes  the  transaction  merely  a  subterfuge  to  cover 
an  illegal  sale  of  liquor  by  himself,  is  guilty  of  selling;'  and 
one  who  receives  money  and  delivers  liquor  therefor  may  be 
treated  as  the  seller,  no  other  person  filling  that  character  in 
the  transaction  being  pointed  out  by  the  evidence.*  DiflBiculty 
has  also  arisen  out  of  cases  where,  even  though  there  is  no  in- 
termediate agent,  the  person  charged  with  selling  has  not  dealt 
personally  with  the  buyer.  But  it  is  not  essential  to  the  sale 
that  the  liquor  be  asked  for  and  handed  to  the  person  who  asks 
for  it;*  and  where  it  appears  that  one  person  put  down  money 
in  the  defendant's  presence  and  took  away  a  bottle  of  liquor 
belonging  to  defendant  without  his  objection,  the  fact  of  a  sale 
is  sufficiently  shown.*  So  the  fact  that  the  liquor  is  left  where 
the  purchaser  can  find  it,  and  the  latter  leaves  money  in  its 
place,  is  sufficient  to  sustain  a  verdict  for  unlawful  selling.^ 

and  give  it  to  him,  has  been  held  a  violates  the  statute  as  to  selling: 

sale  to  the  minor:  Burnett  v.  Sw,  93  S.  v.  Back,  87  Yt,  657. 
Oa.  474    And  for  a  dealer  to  give       <  Paschal  v.  a,  84  Ga.  826;  Grant 

liquor  to  a  minor  or  intoxicated  per-  v.  S.,  87  Ga.  265.  • 
son  on  payment  therefor  by  another       ^KimbaU  v.  P.,  20  Dl.  848. 
is  criminal:  &  v.  Best.  108  N.  C.  747;       •McClure  v.  S.,  48  Ark.  75;  Ules  v. 

Foster  v.  8.,  45  Ark.  361 ;  S.  v.  Hub-  a,  48  Ark.  0&  And  see  a  v.  McMinn, 

bard,  60  la.  466;  Walton  v.  S.,  62  Ala.  88  N.  C.  66a 

197.  At  any  rate,  such  act  would  be  ^stultz  v.  S.,  96  Ind.  456.  So  evi- 
a  "furnishing"  to  the  minor  within  dence  showing  that  the  purchaser 
statutory  provisions:  P.  V.Neumann,  had  entered  defendant's  place  of 
85  Mich.  98.  And  as  to  this  matter,  business  and  put  a  piece  of  money 
see,  also,  infra,  §  1259.  A  pui'chaser  in  a  drawer,  at  the  same  time  calling 
is  not  guilty  of  any  crime:  Seetn/ro,  for  whisky,  and  that  such  drawer 
§  1241.  was  returned  with  the  whisky  in  it, 
1  Morgan  y.  a,  81  Ala.  72.  is  sufficient  even  though  the  pur- 
^S.  V.  Hassett,  64  Vt.  46;  a  t.  chaser  who  testifies  to  the  transac- 
Deusting,  83  Minn.  102.  tion  did  not  see  who  supplied  the 
*  White  V.  a,  93  Ga.  47.  So  the  whisky:  Showalter  v.  a,  84  Ind.  562. 
procurer  is  guilty  as  seller  if  he  has  A  sale  may  be  sufficiently  proved  by 
a  pecuniary  interest  in  the  sale  the  caU  for  liquor,  the  subsequent 
whether  he  is  a  partner  of  the  seller  delivery,  and  the  placing  of  an  ap- 
or  not:  Phillips  v.  S.,  95  Ga.  478.  parently  satisfactory  consideration 
So  a  storekeeper  who  does  not  keep  within  reach  of  the  seUer:  a  v.  Wig- 
liquor,  but  makes  himself  an  agent  gin,  20  N.  H.  449.  So  where  witness 
and  carrier  to  procure  it  for  and  testified  that  he  came  into  def end- 
distribute  it  among  his  customers,  ant's  barber  shop  and  asked  if  he 
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§  1234.  Gonsideration ;  barter  or  exchange. —  A  sale  is  not 
implied  from  the  mere  fact  of  furnishing  liquor  to  another, 
even  by  a  dealer,  nothing  being  said  about  payment  and  no 
payment  being  made;*  but  where  a  person  calls  for  liquor  at 
a  usual  place  of  sale  and  it  is  delivered  to  him,  this  is  suflScient 
evidence  of  a  sale  though  no  money  is  paid  and  no  directions 
given  as  to  charging.'  An  understanding  between  the  parties 
that  the  liquor  shall  bo  settled  for  at  a  future  time  is  sufficient,' 
and  it  is  not  material  that  under  the  provisions  of  the  statute 
no  action  to  recover  the  price  could  be  maintained.'  The  con- 
sideration for  a  sale  may  be  credit  given  on  an  indebtedness,^ 
or  the  use  of  property.*  The  fact  that  other  property  be- 
sides liquor  is  given  for  the  money  paid  will  not  be  material 
if  the  liquor  is  in  part  consideration  for  such  payment.^  Where 
liquor  is  exchanged  or  bartered  for  other  property,'  or  is  de- 
livered with  an  agreement  that  it  shall  be  returned  in  kind, 
the  transaction  does  not  constitute  a  sale.*    The  statutes  usu- 

had  any  whisky,  and  on  defendant's  his  friends  but  not  for   sale,  and 

saying  **no,  but  that  there  was  some  the  drinkers  threw  monej  npon  the 

in  a  box  which  belonged  to  some  one  wagon  seat  about  equivalent  to  the 

^Ise/'  witness  said  he  would  take  a  price  of  the  liquor  furnished,  but  it 

drink,  which  he  did  without  saying  did  not  appear  whether  he  took  it» 

anything,  as  he  had  done  on  previ-  held,  that  a  verdict  for  defendant 

ous  occasions,  the  evidence  was  held  was    improperly   set    aside:   S.  v. 

sufficient:  Roberson  v.  a,  100  Ala.  37.  Cooper.  26  W.  Va.  SSa    As  to  gifts 

But  where  it  appeared  that  witness  see  next  section, 

entered  defendant's  room  attached  'Hill  v.  S.,  87  Ark.  805.    And  see 

to  his  grocery,  and  there  found  in  a  G.  v.  Reichart,  108  Mas&  48dL    Even 

box  a  bottle  of  whisky  from  which  though  the  seller,  after  delivering 

he  took  a  drink,  laid  down  ten  cents  the  liquor,  informs  the  purchaser 

and  departed,  there  being  no  evi-  that  he  need  not  pay  for  it,  this  is 

dence  that  defendant  knew  of  it  or  not  conclusive  against  a  sale;  the 

received  the  money,  held,  that  the  jury  is  to  determine  whether  at  the 

evidence  did  not  support  a  convic-  time  of  delivery  it  was  intended  as 

tion:  S.  v.  Ferrell,  22  W.  Va.  759.  a  sale:  S.  v.  Greenleaf,  31  Me.  617; 

And  it  is  not  a  selling  or  giving  S.  v.  Simons,  17  N.  H.  83. 

away  to  simply  hand  over  to  another  *S.  v.  Gerber,  80  Ma  94. 

liquor  purchased  for  the  latter  by  a  ^CL  v.  Burns,  8  Gray,  482. 

third  person  as  agent  and  tempo-  ^S.  v.  Poteet<,  86  N.  C.  612. 

rarily  left  in  defendant's  possession :  >  Paschal  v.  S.,  84  Ga.  326. 

Amos  V.  a,  78  Ala.  498.  ^a  v.  Thayer,  8  Met.  525;  Marcus 

1  Reiser  V.  a,  82Ind.  879.  So  where  v.  a,  89  Ala.  23;  Archer  v.  a,  45  Md. 

defendant  took  some  whisky  from  33;  Looney  v.  a,  43  Ark.  389. 

his  wagon  and  gave  it  to  several  ^  Stevenson  v.  S.,  65  Ind.  409. 

persons,  saying  that  he  had  some  for  ^  Coker  v.  a,  91  Ala.  92;  Gillan  v. 
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ally  make  the  exchange  or  barter  criminal  as  well  as  the  sale, 
and  under  such  a  provision  it  is  not  necessary  to  allege  the 
value  of  the  bartered  article;  the  burden  is  upon  defendant 
to  show  that  it  had  no  value.^  It  is  a  sale  and  not  a  barter  to 
give  liquor  in  exchange  for  pool  checks,  chips  or  tickets  which 
have  been  previously  sold.^ 

§  1335.  Giving;  furnishing;  disposing  of. —  To  cover  cases 
where  there  is  neither  an  exchange  nor  a  barter  the  statutes 
usually  contain  provisions  in  regard  to  giving,  but  in  most  of 
the  statutes  these  provisions  cover  only  giving  in  consideration 
of  the  purchase  of  other  property,*  or  as  a  shift  or  device  in 
evasion  of  the  law  against  selling.*  Generally  the  mere  giving 
as  an  act  of  hospitality  is  not  criminal.*  Even  where  the  stat- 
ute makes  it  criminal  to  give  or  furnish  liquor  to  another  on 
Sunday,®  or  to  a  minor  or  person  in  the  habit  of  becoming  in- 
toxicated,^ it  is  not  criminal  to  thus  furnish  liquor  to  another, 
not  in  the  way  of  business,  but  at  a  private  house,  by  way  of 
hospitality.  But  on  this  qnestion  there  are  analogous  cases 
the  other  way,  for  instance,  as  to  giving  on  election  day,  which 
may  very  reasonably  be  deemed  in  contravention  of  the  policy 
as  well  as  the  language  of  the  statute.®  If  it  is  intended  to 
show  a  giving  within  the  prohibition  of  the  statute  the  act 
should  be  so  charged,  and  not  as  a  sale,  the  offenses  being  dis- 
tinct.* A  giving  away  or  a  delivery  for  optional  purchase  may 
be  punished  as  "  furnishing"  within  the  language  of  some  stat- 
utes, although  it  is  without  consideration.^®    By  some  statutes 

a,  47  Ark.  555;  Robinson  v.  S.,  59  •€.  v.  Carey,  151  Pa.  St  868;  a  v. 

Ark.  841;  but  such  a  transaction  may  Heckler,  168  Pa.  St  575. 

be  a  transfer  within  statutory  pro  ^  Albrecht  ▼.  P.,  78  III  510.  2  Am. 

visions:  C.  v.  Abrams,  150  Mass.  89a  Cr.  R.  401;  Cruse  v.  Aden,  127  lU.  231. 

iForkner  v.  S.,  95  Ind.  406.  ^Cearfoss  v.  S.,  42  Md.  403,  1  Am. 

SBillingsley  V.  S.,  96  Ala.  114;  a  Cr.  R  460;  Baker  v.  S.,  2  Ind.  Ap. 

T.  Horaoek,    41  Elan.  87;  U.  Q.  v.  517.    So,  giving  to  an  intoxicated 

Wittig,  2  Low.  466.    Contra,  Massey  person  has  been  held  criminal,  under 

T.  a,  74  Ind.  868.  a  statute  forbidding  sales  to  sucli 

sa  T.  Finan,  10  la.  19.  persons:  Dahmer  v.  S.,  56  Miss.  787. 

<Kober  v.  S.,  10  Ohio  St  444;  a  v.  »  Williams  v.  S.,  91  Ala.  14;  Hum- 

Hutchins,  74  la.  20:  a  v.  BaU.  27  peler  v.  P.,  92  IlL  400;  Birr  v.  P.,  118 

Nebu  601;  Wendt  v.  S.,  82  Neb.  182;  111.  645;  Wood  v.  a,  1  Oreg.  22a    So, 

P.  V.  Sweetser,  1  Dak.  295;    a  v.  evidence  of  a  sale  will  not  sustain  a 

Standish,  87  Kan.  643.  charge  of  giving  away:  Harvey  v. 

9Reynold8v.a,  78  Ala.8;  a  V.Jones,  a,80  Ind.  142:  Kurz  v.  S.,  79  Ind  481. 

89  Vt  870;  a  v.  Ball,  27  Neb.  601.  "S.  v.  Deusting,  88  Minn.  102;  S.  v. 
26                                            401 
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the  ^^  transferring  or  disposing  ^  of  intoxicating  liquors  other- 
wise than  by  law  is  prohibited.^ 

§  1236.  When  sale  complete;  place  of  sale. — The  mere 
executory  agreement  to  sell  does  not  constitute  a  sale,  but  act- 
ual delivery  must  be  proved,^  and  the  sale  is  to  be  deemed 
made  at  the  place  of  delivery.'  The  place  of  sale  is  determined 
by  the  same  rules  as  in  a  civil  case ;  it  is  the  place  where  title 
passes/  and  it  is  not  necessarily  the  place  from  which  the  liq- 
uor is  shipped.*  Thus,  if  an  order  is  taken  in  one  county  by 
the  agent  of  a  dealer  in  another  county,  and  the  liquor  is 
shipped  by  the  principal  to  the  agent,  who  makes  delivery  and 
collects  payment,  the  sale  is  in  the  county  where  delivery  is 
made;*  but  if  the  agent  forwards  an  order  which  is  subject  to 
the  approval  of  his  principal  and  the  order  is  accepted  and  the 
liquor  shipped  to  the  purchaser  by  a  common  carrier,  the 
place  of  saJe  is  the  place  where  the  liquor  is  thus  delivered  to 
the  carrier.  If  the  principal  is  authorized  to  sell  at  that  place, 
the  transaction  is  not  criminal,  either  on  the  part  of  the  seller 
or  his  agent  ;^  and  it  does  not  affect  the  case  that  the  agent 
afterwards  collects  payment  at  the  place  where  the  order  is 
taken.'    By  the  weight  of  authority  this  rule  is  applicable  also 

Freeman,  27  Vt  520;  &  t.  Hassett*  t.  a,  66  Miss.  610;  Brechwald  t.  P., 

64  Yt.  46;  a  v.  Comings,  28  Vt  60a  21  III  Ap.  213;  Newman  v.  a,  88  Ala. 

1  Roberson  v.  a,  100  Ala.  87;  a  t.  115;   Dunn  v.  a,  82  Ga.  27;  a  v. 

Abrams,  150  Mass.  30a  Ck>lb7,  92  la.  463,  61  N.  W.  Rep.  187. 

3  Riley  v.  a,  43  Miss.  397.  Of  course  the  rule  is  the  same  if  the 

SDoster  v.  a,  93  Oa.  4a  order  is  taken  by  the  seller  in  per- 

^  C.  V.  Eggleston,  128  Mass.  408.  son  in  a  county  other  than  that  of 

*  C.  V.  Burgett,  136  Ma8&  450.  his  place  of  business,  and  is  filled  by 

•  G  V.  Shum,  145  Mass.  150;  C.  v.  delivery  to  a  carrier  at  his  place  of 
Hoistine,  132  Pa.  St.  357;  Bagby  y.  business:  Herron  v.  a,  51  Ark.  133. 
a.  82  Ga.  786;  a  v.  Swift,  35  W.  Va.  Indeed  there  may  be  a  sufficient  set- 
542;  U.  a  V.  Cline,  26  Fed.  R.  516.  ting  apart  at  the  place  of  business 
So  if  one  sends  orders  to  a  liquor  in  response  to  an  order  to  constitute 
dealer  in  another  county  and  re-  a  delivery  there  to  the  purchaser 
oeives  the  packages  and  delivers  and  fix  that  as  the  place  of  sale,  al- 
them  to  the  parties  ordering,  he  is  though  the  seller  is  to  transport  the 
guilty  of  selling  where  the  delivery  liquor  in  his  own  wagons  to  the 
is  made:  Bryant  v.  a,  89  Tenn.  581;  buyer  in  another  county:  0.  v.  Hess, 
Berger  ▼.  a,  60  Ark.  20;  YoweU  v.  148  Pa.  St  98. 

a,  41  Ark.  365;  Blackwell  v.  a,  42       <Sarbeckerv.a,65Wi&171;  Pear- 
Ark.  276.  son  V.  a,  66  Misa  610;  a  ▼.  Hughes^ 

tFuUerv.Leet,59N.H.163;  Com-    22W.Va.74a 
Jog  Y.  Abbott^  64  N.  H.  469;  Pearson 
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to  cases  where  the  shipment  is  by  express,  C.  O.  D.,  either  on 
an  order  received  through  an  agent  or  directly  from  the  pur- 
chaser, and  such  a  sale  is  to  be  deemed  made  at  the  place  where 
the  liquor  is  delivered  to  the  carrier,  the  provision  as  to  collec- 
tion amounting  only  to  the  retention  of  a  lien  for  the  price.* 
There  are  cases,  however,  holding  that  where  the  liquor  is 
shipped  C.  O.  D.,  the  seller  makes  the  carrier  his  agent,  and 
the  sale  is  therefore  complete  where  the  liquor  is  delivered  by 
the  express  company  to  the  buyer  and  payment  is  collected.' 

§  1337.  Liability  for  sales  by  servant. —  In  general,  an  ille- 
gal sale  made  by  an  agent  or  servant  is  a  sale  by  the  principal 
or  master  for  which  the  latter  is  punishable.'  There  could  be 
no  question  as  to  liability  in  such  a  case  if  the  particular  sale 
was  directed  by  the  employer,  or  made  by  his  servant  in  his 
presence  so  that  his  authority  might  be  implied.^  Sometimes 
it  is  expressly  provided  by  statute  that  there  shall  be  a  liabil- 
ity for  sales  made  by  an  agent,  clerk  or  servant,  but  such  a 
statute  probably  imposes  no  greater  liability  than  would  be 
implied  without  it,  and  simply  renders  the  principal  responsi- 
ble for  acts  done  for  him  by  another,^  unless,  perhaps,  it  raises 
a  pri/ma  facie  liability  for  sales  made  by  clerks  or  servants  in 
the  course  of  their  employment.*  Even  if  this  be  true,  the 
fact  of  such  a  sale  is  merely  evidence  from  which  the  jury  may 
infer  the  guilt  of  the  employer,  and  does  not  raise  a  presump- 
tion that  the  sale  was  by  the  employer's  authority  so  as  to  ab- 
solutely fix  his  liability.^  There  is  a  well-marked  conflict  in 
the  authorities  as  to  the  employer's  liability  for  sales  made  by 
a  clerk  or  servant  in  the  general  course  of  his  employment  but 
without  the  express  authority  of  the  employer.    The  general 

IQ  V.  Fleming,  180  Pa.  St  188;  a  »a  v.  Brown,  81  Me.  520:  S.  v. 

V.  Flanagan,  88  W.  Va.  58;  S.  v.  Carl,  Stewart,  81  Me.  515;  a  v.  Intoxicat- 

48  Ark.  858;  Herron  v.  a,  51  Ark  ingLiquor8,50Me.  506;  Hanson  v.a, 

188.  48  Ind.  550. 

«a  V.  O'Neil,  58  Vt  140;  a  v.  Goss,  «  a  v.  Wentworth,  65  Me.  284 

59  Vt  266;  Crabb  v.  S.,  88  Ga.  584.  7  c.  v.  Briant,  142  Masa  463;  C.  v. 

•McCutcheon    v.  P.,  69  IIL   601;  Stevenson,  142  Mass.  466;  C.  v.  Hnr- 

Carey  v.  a,  88  Ind.  597;  Schmidt  v.  ley,  160  Mass.  10.    The  prima  fade 

SL,  14  Ma  187;  a  v.  Dow,  21  Vt  484.  case  may  be  overcome  by  showing 

As  to  charging  sale  by  agent,  see  that  the  sale  was  made  against  the 

tn/ro,  g  127L  employer's  positive  orders,  given  in 

«  Forrester  y.  a,  68  Ga.  849;  John-  good  faith:  a  v.  McCance,  110  Ma 

■on  T.  a,  88  Ga.  55&  898;  a  v.  Weber,  111  Ma  204. 
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rale  in  criminal  law,  as  has  already  been  shown,  is  that  the 
master  or  employer  is  not  criminally  liable  for  the  acts  of  his 
servant  or  agent  not  done  by  his  authority,  though  within  the 
scope  of  the  employment,^  and  accordingly  many  courts  have 
held  that  in  case  of  illegal  sale  of  liquor  by  a  clerk  or  servant 
the  direct  authority  or  consent  of  the  employer  must  be  proved 
in  order  to  fix  criminal  liability  upon  him.*  But  in  accordance 
with  the  principle  heretofore  discussed  by  which  one  who  car- 
ries on  a  business  which  is  subject  to  statutory  regulation  is 
held  accountable  for  any  violation  of  the  provisions  of  the  stat- 
ute in  the  conduct  of  such  business  without  regard  to  his  knowl- 
edge of  or  consent  to  such  violation,'  it  has  been  held  by  many 
courts  that  an  employer  carrying  on  the  business  of  selling 
liquor  is  responsible  criminally  for  violations  of  the  statute  by 
his  employees  in  conducting  such  business,  even  though  such 
violation  is  contrary  to  his  express  directions;*  and  this  doc- 
trine is  especially  insisted  on  where  the  illegality  consists  in 
the  method  of  doing  the  business  and  not  in  the  business  itself; 
for  instance,  where,  in  the  course  of  carrying  on  a  lawful  busi- 
ness of  selling,  the  clerk  or  servant  sells  to  a  minor  or  an 
intoxicated  person,  even  though  directly  forbidden  by  his  em- 

1  Suprcu  §  188.  employer  will  not  be  liable  if  the  act 
'  P.  V.  Hughes,  86  Mich.  180;  P.  v.  is  without  his  consent:  S.  v.  Sum- 
Parks,  49  Mich.  838;  C.  v.  Wachen-  mey,  1  Winst  108;  Mindeu  v.  Silver- 
dorf.  141  MassL  270;  Lauer  v.  a,  24  stien,  86  La.  An.  012;  Perkins  v.  S., 
Ind.  131;  Lathrope  ▼.  S.,  51  Ind.  103;  02  Ala.  66.  In  determining  whether 
S.  V.  Mahoney,  23  Minn.  181;  Goods  the  person  selling  was  servant  of 
V.  S.,  8  Greene  (la.),  506;  Cloud  v.  S.,  defendant  it  is  competent  to  prove 
86  Ark.  151;  Gaiocchio  v.  S.,  9  Tex.  that  about  the  time  of  the  sale  de- 
Ap.  387.  And  see  supra,  §  189.  One  fendant  was  in  the  business  of  sell- 
keeping  intoxicating  liquors  for  sale  ing:  S.  v.  Bonney,  89  N.  H.  206. 
for  prohibited  purposes  will  not  be  ^  Supra,  ^§  128,  134. 
guilty  of  the  crime  of  nuisance  on  <  Mullinix  v.  P.,  76  HI.  211;  Noecker 
account  of  illegal  sales  made  by  a  v.  P.,  91  III.  494;  S.  v.  Priester,  43 
derk  without  his  knowledge  or  au-  Minn.  373;  Riley  v.  S.,  48  Miss, 
thority:  S.  v.  Hayes,  67  la.  27.  The  397;  U.  a  v.  White,  42  Fed.  R.  isa 
question  whether  the  illegal  sale  by  In  one  case  it  is  said  that  any  per- 
a  servant  was  under  the  authority  son  having  an  interest  in  liquor  il- 
and  with  the  consent  of  the  master  legally  sold  may  be  convicted  for 
is  for  the  jury  under  all  the  circum-  such  sale,  although  not  in  his  pres- 
fltances:  C.  v.  Honle,  147  Mass.  380;  enoe  or  with  his  knowledge:  Gath- 
Neideiser  v.  S.,  6  Baxt  499.  Of  ings  v.  a,  44  Mis&  343.  A  sale  by  the 
course,  if  the  sale  is  by  one  who  is  person  in  charge  is  enough  to  render 
not  authorized  to  act  for  the  em-  the  proprietor  liable:  OTlinn  v.  S.,  66 
ployer  at  all  in  making  sales,  the  Miss.  7. 
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ployer  to  make  such  salos.^  And  this  doctrine  is  recognized 
in  such  cases  even  by  courts  which  hold  that  the  general  liar 
bility  for  illegal  selling  cannot  be  fixed  upon  the  principal  by 
an  unauthorized  act  of  his  agent  or  servant.^ 

§  1238.  Sales  by  partner  or  wife.—  The  general  principles 
discussed  in  the  preceding  section  are  applicable  to  sales  by  a 
partner,  and  it  has  accordingly  been  held  that  one  partner 
may  be  convicted  upon  a  sale  of  liquor  by  his  associate,  al- 
though without  bis  consent  and  in  his  absence.'  A  husband  is 
not  responsible  for  acts  of  his  wife  not  committed  in  his  pres- 
ence or  by  his  command  or  consent,*  but  for  her  act  done  in 
his  presence  he  is  presumed  to  be  liable.^  For  her  acts  not  in 
his  presence  he  may  be  liable  if  done  as  his  agent.*  On  the 
principle  that  the  husband  is  responsible  for  the  use  of  the 
premises  on  which  his  wife  resides  with  him,  he  may  be  crim- 
inally liable  for  the  illegal  business  of  selling  liquor  carried  on 
there,  although  it  is  without  his  consent  and  against  his  re- 
monstrances.'' 

§  1239.  Liability  of  agent. —  Offenses  against  the  liquor 
laws  being  misdemeanors,  all  who  aid  or  assist  in  their  commis- 

1  Carroll  v.  S.,  68  Md.  551;  S.  v.  Sunday,  though  made  without  ati- 

KitteUe,  110  N.  C.  660;  Mogler  v.  S.,  thority:  P.  v.  Roby.  63  Mich.  677;  P. 

47  Ark.  109;  a  v.  Denoon,  81  W.  Va.  v.  Blake,  52  Mich.  66a    At  any  rate 

122;  Loeb  v.  S.,  75  Gra.  258;  Fahey  v.  there  is  a  presumptive  liability  in 

S.,  62  Miss.  402.    And  see  cases  cited  such  case,  and  want  of  consent,  ez- 

supra,  §  189;  but  contra,  even  in  press  or  implied,  on  the  part  of  the 

these  cases,  see  P.  v.  Hughes,  86  Mich,  defendant,  should  be  shown  if  relied 

180;  S.  V.  Findley,  45  la.  435;  Johnson  on:  Sanders  v.  S.,  74  Ga.  82. 
V.  a,88  Ga.  553;  Cloud  v.  a.  86  Ark.       «Whiton  v.  a,  87  Misa  879;  Sel- 

151.  lers  V.  a,  98  Ala.  72;  Segars  v.  a,  88 

'Thus,  in  Massachusetts,  the  em-  Ala.  144;  Robinson  v.  a, 88  Ark. 641; 

ployer  is  held  liable  for  the  unau-  Waller  v.  a,  88  Ark.  656.    Contra, 

thorized  act  of  his  servant  in  put-  Acree  v.  C,  18  Bush,  353. 
ting   up   curtains    or    shutters   in       ^  Pennybaker  v.  a,  2  Blackf.  484. 
violation  of  the  statutory  regular       *Geuing   v.  S.,    1    McCord,   678; 

tions:  C.  v.  Kelley,  140  Mass.  441;  Hensley  v.  S.,  52  Ala.  10.    But  this 

and  for  sales  to  minors:  C.  v.  Em-  presumed  liability  for  the  acts  of 

mons,  98  Mass.  6;  otherwise  if  the  the    wife   done   in   the   husband's 

servant  acts  in  good  faith,  believing  presence  does  not  apply  to  acts  of 

the  person  not  to  be  a  minor:  C.  v.  a  concubine:  U.  a  v.  Bonham,  81 

Stevens,  153  Mass.  421.    And  see  in-  Fed.  R  808. 
fra,  §  1257.    And  in  Michigan  it  is       «  C.  v.  Lafayett«,  148  Mass.  ISa 
held  that  the  employer  is  liable  for       ?  a  v.  McDaniel,  1  Houst  Cr.  Caa 

the  unlawful  sale  by  his  servant  on  506i    And  see  supra,  g  148. 
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sion  are  liable  as  principals ;  ^  bat  one  who,  as  agent  or  servant 
of  another,  does  the  act  which  is  forbidden  is,  of  course,  crim- 
inally liable  therefor  under  the  general  rule  of  criminal  liabil- 
ity.'   There  must  be  some  participation  in  or  connection  with 
the  unlawful  act,'  but  any  form  of  aiding  or  assisting  is  suffi- 
cient*   A  mere  volunteer  who,  without  any  compensation,  as- 
sists in  making  sales  is  criminally  liable  therefor.'    It  has 
already  been  stated  that  if  the  principal  has  a  license,  his  agent 
selling  within  the  terms  of  such  license  and  the  law  is  pro- 
tected ;  •  if,  however,  the  employer  is  not  licensed,  then  both 
employer  and  servant  are  criminally  liable  for  sales  which  the 
servant  makes.^    Without  regard  to  the  liability  of  the  prin- 
cipal, the  agent  is  liable  for  illegal  sales  made  by  him,  notwith- 
standing the  general  proposition  that  a  sale  by  an  agent  is 
deemed  the  uct  of  the  principal*    Even  where  the  offense  con- 
sists in  carrying  on  the  business  illegally,  as  without  a  whole- 
saler's license,'  or  so  as  to  constitute  a  nuisance,^'  or  in  illegally 
keeping  for  sale,"  or  selling  to  be  drunk  on  the  premises,"  or 

1 C.  V.  Aheam,  160  Mass.  800.    Per-  ^  Supra,  §  1227. 

8ons  may  thus  be  jointly  liable  who  ^g.  y.  Keith,  87  Ark.  96;  Johnson 

are  not  partners:  Janks  ▼.  S.,29  Tez.  v.  S.,  87  Ark.  98;  Lane  v.  S.,  87  Ark. 

Ap.  28a  272;  Thompson  v.  S.,  5  Humph.  187; 

^  Supra,  §  190l   A  command  of  the  Sellers  v.  S.,  SB  Ala.  72:  a  ▼.  Chas- 

employer  will  be  no  defense,  even  in  tain,  19  Oreg.  176;  Tardiff  v.  S.,  23 

the  case  of  a  minor,  unless  he  is  of  Tez.  169.    But  where  the  indictment 

such  tender  years  as  to  be  legally  is  for  being  a  dealer,  evidence  that 

incapable  of  committing  a  crime:  the  defendant  was  a  clerk  will  not 

C^gle  V.  S.,  87  Ala.  93.  be  admissible:  Archer  v.  S.,  10  Tez. 

'Zeller  v.  S..  46  Ind.  304.  Ap.  482. 

*&  V.  Murdoch,  71  Me.  454;  John-  8S.  v.  Haines.  85  N.  H.  207;  a  ▼. 

son  V.  P.,  88  UL  481;  C.  v.  Aheam,  Kriechbaum,  81  la.  638.    Certainly 

160  Masa  800.    Although  the  wife  a  bartender  is  liable  when  he  does  ail 

owns  the  store  in  which  liquors  are  the  acts  constituting  the  sale  in  the 

sold  in  violation  of  law  by  a  clerk,  absence  of  his  employer:  G.  v.  Sin- 

the  husband  may  be  guilty  if  he  clair,  138  Mass.  493.    If  the  statutory 

controls   and   manages   the   store:  offense  of  acting  as  agent  in  such 

Faircloth  v.  S.,  73  Ga.  426.    A  store-  sales  is  charged,  the  name  of  the  prin- 

keeper,    who,    while    not    keeping  cipal  should  be  stated:  S.y.Higgins, 

liquors  for  sale,  makes  himself  an  63  Vt  191. 

agent  and  carrier  to  procure  it  for  ^  Abel  v.  S.,  90  Ala.  631. 

division  and  distribution,  is  guilty  of  ^^S.  v.  Stucker,  83  la.  895;  S.  v. 

illegal  selling:  S.  v.  Buck,  37  Vt  657.  Hozsie,  15  R.  L  1;  C.  v.  Dowling,  114 

.  <^S.  V.  Finan,  10  la.  19;  S.  v.  Her-  Mass.   259;   a  v.  Sullivan,  88   Me. 

selus,  86  la.  214;  Beck  v.  S.,  69  Miss.  417. 

217;  a  V.  Bugbee,  22  Vt  32;  Cagle  v.  n  a  v.  McGuire,  64  N.  H.  62a 

a,  87  Ala.  9a  12  C.  v.  Hadley,  11  Met  66. 
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keeping  open  a  saloon  on  election  day,*  or  on  Snnday,*  the 
agent  who  thus  carries  it  on  illegally  is  punishable  as  well  as 
the  principal.'  But  under  some  statutes  it  is  held  that  a  serv- 
ant is  not  liable  for  keeping  a  nuisance  where  all  his  acts  in 
connection  therewith  are  done  under  the  direct  control  and 
supervision  of  his  master,  and  he  does  not  himself  have  at  any 
time  control  of  the  premises.* 

§  1240.  Furnishing  to  members  of  elnb. — Where  liquor  is 
procured  out  of  a  common  fund  and  distributed  to  those  con- 
tributing to  the  fund,  the  question  arises  as  to  whether  the 
person  thus  making  distribution  is  guilty  of  selling,  or  whether 
the  corporation,  if  there  be  one,  such  as  a  club,  by  which  the 
liquors  are  bought  for  supplying  its  members,  is  carrying  on 
an  illegal  business,  or  a  business  requiring  a  license.  It  is  said 
that  one  who  procures  liquor  upon  the  inducement  of  several, 
members  of  a  common  party,  for  their  common  refreshment^ 
all  contributing  with  him  to  the  expense,  is  not  a  seller;^  but 
there  is  great  diversity  of  opinion  among  the  courts  as  to  the 
legal  statvs  of  clubs  with  reference  to  the  furnishing  of  liquor, 
due  perhaps  to  the  variety  of  methods  in  which  it  has  been 
sought  to  thus  evade  the  restrictions  of  the  law.  Where  liquors 
are  purchased  by  a  club  and  left  with  its  steward  for  sale  to 
members  at  a  price  that  will  practically  reimburse  the  club  for 
the  cost  of  the  liquor,  such  selling  has  been  held  to  be  a  retail- 
ing, which  is  criminal  without  license,®  and  the  steward  has 
been  held  punishable  for  such  a  transaction  as  a  selling.^    It 

1  Janks  V.  S.,  29  Tex.  Ap.  23a  Soule,  74  Mich.  250.    A  corporation 

^Blahut  V.  S.,  84  Ark.  447.  may  be  a  person  in  such  sense  as  to 

*Some  courts,  however,  have  con-  be  amenable  to  the  penalty  for  un- 

sidered  that  the   defendant  is  not  lawful  sale  of  intoxicating  liquors, 

punishable  as  seller  when  he  is  act-  and  punishable  for  the  acts  of  its 

ing  for  a  principal:  S.  v.  Intoxicat-  officers  supplying  liquors  to  those 

ing  Liquors,  63  Me.  12 l;S.v.6ravelin,  participating  in  a  picnic  under  its 

16  R.  L  407.  auspices:  Stewart  ▼.  Waterloo  Turn 

<a  V.  Churchni,  186  Mass.  148;  a  Verein,  71  la.  226. 
V.    GaUigan,  144   Mass.    171;    a  t.       7  s.  y.  Neis,  108  N.  C.  787;  a  v.  Lock- 

Oravelin,  16  R  L  407.    Contra,  a  v.  year,  95  N.  C.  633;  a  v.  Horaoek,  41 

Sullivan,  83  Me.  417.  Kan.  87;  Kentucky  Club  v.  Louis- 

»Hogg  V.  P.,  15  m.  Ap.  288;  Graff  ville,  92  Ky.  809;  a  v.  Mercer,  82  la. 

T.  Evana  8  Q.  B.  D.  37a    Contra,  405;    CantrU    v.  Sainer,  59  la.  26. 

Hunter  v.  a,  60  Ark.  812.   As  to  pro-  When  liquor  ^belonging  to  a  club  is 

curing  for  others,  see  supra,  g  1233.  separated  from  the  bulk  and  pay* 

<a  V.  Essex  Club,  53  N.J.  99;  a  v.  ment  is  made  therefor,  the  sale  is 

Boston  Club,  45  La.  An.  585;  P.  y.  complete  and  the   law  regulating 
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need  not  be  shown  that  the  sole  purpose  of  the  club  was  to  sell 
and  distribute  intoxicating  liquors;  it  is  sufficient  that  that  was 
one  of  the  purposes  for  which  the  place  was  kept;^  and  it  is 
wholly  immaterial  that  no  actual  profit  accrues  to  the  clab 
from  the  transaction.'  It  does  not  vary  the  case  that  the  clab 
sells  chips  or  checks  to  its  members,  each  chip  representing  a 
drink  or  glass  of  liquor,  and  delivers  the  liquor  on  return  of 
the  chips;'  or  that  it  sells  to  its  members  tickets  entitling  the 
holder  at  a  picnic  of  the  association  to  a  glass  of  beer  or  other 
refreshment,  or  to  participate  in  some  amusement  at  his  op- 
tion ;  the  association  in  that  case  is,  nevertheless,  a  dealer  in 
malt  liquor^  Of  course,  there  is  no  question  but  that  if  the 
club  or  association  is  a  mere  pretense  for  evading  the  law  by 
a  person  whose  business  is  to  sell  liquor,  he  is  punishable  not- 
withstanding the  method  thus  resorted  to.'  Some  statutes  ex- 
pressly prohibit  the  keeping  and  distribution  of  liquor  by  clubs 
to  their  members.'  There  are  many  well-considered  cases,  how- 
ever, which  hold  that  a  hona  fide  club  organized  with  a  lim- 
ited membership,  supplying  to  its  members  liquors  at  prices 
simply  reimbursing  it  the  expense  of  the  liquor  furnished,  is 
not  a  seller  or  retailer  of  liquor  within  statutory  provisions.' 

§  1241.  Purchaser  not  punishable. — The  intoxicating  liquor 
laws  are  directed  against  the  selling,  giving,  furnishing,  etc.,  of 
intoxicating  liquors,  and  npt  against  the  purchase  of  them. 

sales  is  violated:  P.  v.  Andrews,  115  peake  Clab  y.  S.,  63  Md.  446;  S.  v. 

N.  Y.  427,  8  Am.  Cr.  R  410,  and  note.  Scandish,  37  Kan.  64a 

IC.  V.  Jacobs,  153  Mass.  276.  ^Q  y.  Pomphret,  137  Mass.  564;  P. 

2  S.  V.  Easton  Social,  etc.  Club,  73  v.  Adelphi  Club,  149  N.  Y.  5, 31  U  R. 

Md.  97.    Such  violation  of  law  on  A.  510,  and  note;  Seim  ▼.  S.,  55  Md. 

the  part  of  the  club  is  an  abuse  of  566,  39  Am.  R.  419;  S.  y.  St  Louis 

its  corporate  powers,  such  as  to  con-  Club,  125  Ma  808.  Such  a  club  is  not 

stitute  a  cause  of  forfeiture:  Ibid.  required  to  procure  a  license  as  a 

>S.  y.  Horacek,41  Kan.  87;  U.  S.y.  retail    dealer:    Tennessee    Club   y. 

Wittig,  2  Low.  466;  a  y.  Mercer.  32  Dwyer,  11  Lea,  452,  47  Am.  R.  298; 

la.  405;  Cantril  v.  Sainer,  59  la.  26.  Piedmont  Club  y.  C,  87  Va.  540;  a 

*U.  a  y.  Giller,  54  Fed.  R  656.  y.  MoMaster,  35  a  C.  1;  a  y.  Austin 

And  see  C.  y.  Loesch,  153  Pa.  St  502.  Club,  —  Tex.  Apt  — ^,  33  a  W.  R  113; 

»  Rickart  y.  P.,  79  IlL  85,  2  Am.  Cr.  Koenig  y.  a,  33  Tex.  Ap.  367;  Barden 

R  385,  and  note;  C.  y.  Ryan,  152  y.  Montana  Club,  10  Mont  330.    The 

Mass.  283;  C.  y.  Ewig,  145  Mass.  119;  question  whether  the   club   exists 

C.  y.  Smith,  102  Mass.  144;  C.  y.  Tier-  bona  fide  or  whether  it  is  a  mere 

ney,  148  Pa.  St  552;  C.  y.  Loesch,  153  means  of  eyasion  of  the  liquor  law 

Pa.  St  502;  a  y.  Bacon  Club,  44  Ma  is  a  question  of  fact:  CL  ▼•  Smith, 

Ap.  86.  102  Mass.  144 

•C.  y.  Baker,  152  Mass.  337;  Chesa- 
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Even  where  the  statute  provides  a  panishmeut  for  selling  or 
tippling  an  intoxicating  beverage  in  certain  localities,  a  pur- 
chaser in  such  locality  is  not  punishable.^  In  general  a  pur- 
chaser of  liquor  sold  in  violation  of  law  is  not  a  participant 
with  the  seller  in  the  commission  of  a  crime  and  is  not  guilty 
thereof  as  accomplice  or  otherwise;*  therefore  he  need  not  be 
corroborated  as  an  accomplice;  nor  qan  the  purchaser  object  to 
testifying  as  a  witness  with  reference  to  purchases  made  by 
him  on  the  ground  that  such  testimony  might  tend  to  criminate 
him.'  It  has  already  been  said  that  one  who  procures  liquor  for 
another,  having  no  interest  in  the  transaction  except  as  he  may 
be  jointly  interested  in  the  purchase,  is  not  guilty  of  selling.* 
§  1242.  Transporting. —  For  the  purpose  of  making  the 
regulations  as  to  sale  more  effectual,  some  statutes  provide  a 
punishment  for  transporting  liquor  intended  for  illegal  sale.  It 
has  already  been  shown  that  such  regulations  are  unconstitu- 
tional as  far  as  they  relate  to  interstate  commerce,^  but  they 
are  valid  as  a  police  regulation  with  reference  to  transporta- 
tion between  points  in  the  same  state.  The  fact  that  the  liquors 
have  been  lawfully  sold  in  another  place  where  the  sale  is  law- 
ful does  not  render  the  transportation  and  delivery  of  such 
liquors  lawful  in  a  place  where  the  sale  is  illegal,  if  the  person 
transporting  has  reasonable  ground  to  believe  that  the  liquor 
he  is  carrying  is  intended  for  illegal  purposes.*  To  show  that 
the  liquors  transported  are  for  an  unlawful  purpose  it  may  be 
shown  that  the  premises  to  which  they  are  being  carried  have 
recently  been  used  for  illegal  sales;''  but  knowledge  of  the  in- 
toxicating character  of  the  liquors,^  and  no  doubt  of  the  illegal 

1  Harney  y.  S.,  8  Lea,  118  (explain-  v.  S.,  11  Lea,  202.  Nor  is  it  proper  to 

ing  S.  V.  BonDer,  2  Head,  135).  refer  to  the  fact  that  the  witness 

^S.  T.  Cullins,  53  Kan.  100;  C.  v.  testifies  to  purchasing  liquor  as  di&- 

Willard,  22  Pick.  476;  S.  v.  Rand,  51  crediting  his  testimony:  P.  y.  Eoihler, 

N.  H.  861;  a  y.  Teahan,  50  Conn.  92;  93  Mich.  625.    A  detective  who  pur- 

S.  y.  Baden,  87  Minn.  212;  Wakeman  chases  is  not  incompetent  to  testify; 

y.  Chambers,  69  la.  169;  S.  y.  Miller,  the  fact  goes  only  to  his  credibility: 

26  W.  Ya.  106;  Anderson  v.  S.,  82  S.  y.  Baden,  87  Minn.  212.    And  see 

Fla.  242.    And  see  supra,  %  199.    So  supra,  §  117. 

under  a  statute  prohibiting  sales  to  *  Supra,  §  1283;  Anderson  y.  &,  82 

minors,  a  purchase  by  a  minor,  or  Fla.  242. 

by  an  adult  for  a  minor,  is  notcrim-  ^  Supra,  %  1203. 

inal:  Bryant  y.  a,  82  Ala.  51.    And  ^c.  v.  McLaughlin,  108  Mass.  477. 

see  infra,  §  1259.  ''  C.  y.  Kenney,  115  Mass.  149. 

>a  T.  Qould,  158  Mass.  499;  Page  ^s.  y.  McDonough,  84  Me.  48& 
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parpose  for  which  they  are  intended,  unless  the  statute  pro- 
hibits transportation  except  under  specific  circumstances^  most 
be  alleged.  The  officers  or  agents  of  the  company  engaging  in 
the  illegal  transportation  are  personally  punishable  if  they  have 
reasonable  cause  to  believe  that  the  liquor  is  intended  for  ille- 
gal sale.^  In  charging  illegal  transportation  the  places  between 
which  the  liquor  was  transported  should  be  alleged  in  order  to 
identify  the  offense.'  At  least  the  towns  or  particular  locali- 
ties in  which,  or  to  and  from  which,  the  liquors  were  conveyed 
should  be  stated,  the  naming  of  the  county  not  being  sufficient;' 
but  an  allegation  of  transportation  from  place  to  place  within 
the  city  named  is  sufficiently  definite.^ 

§  1243.  Unlawfully  keeping  for  sale. —  As  a  further  se- 
curity against  violation  of  the  provisions  as  to  unlawfully  sell- 
ing, it  is  usual  to  provide  that  the  keeping  of  liquor  with  the 
intent  to  sell  it  in  violation  of  law  shall  be,  in  itself,  a  crime; 
and  such  a  regulation  .is  proper,  though  in  general  the  mere 
possession  of  instruments  of  crime  is  not  such  an  overt  act  as 
to  be  punishable  at  common  law.*  To  constitute  guilt  in  keep- 
ing for  illegal  sale  it  is  not  necessary  that  defendant  shall  have 
owned  the  liquor;  if  he  is  acting  for  another  he  may  be  pun- 
ished; *  and  it  is  not  necessary  to  allege  in  the  indictment  the 
name  of  the  person  by  whom  such  liquors  are  intended  to  be 
illegally  sold.'  But  the  intent  to  illegally  sell  must  be  an  in- 
tent on  the  part  of  the  owner  who  has  a  right  to  sell,*  and  the 
ownership  is  therefore  an  essential  fact.*  It  is  not  essential 
that  the  liquors  be  kept  with  the  intent  to  illegally  sell  them 
at  the  place  where  they  are  thus  kept;  an  intent  to  thus  sell  1 

them  elsewhere  within  the  state  will  be  sufficient.^*     Perhaps 
the  mere  fact  of  possession  does  not  raise  a  presumption  that 

^  C.  T.  Brown,  154  Mass.  65.  forfeiture  of  liquors  kept  for  iUegal 

^S.  V.  Lash  us,  79  Me.  541.    •  Bale:  S.  t.  Intoxicating  Liquors,  63 

8  C.  ▼.  Hutchinson,  6  Allen,  595;  C.  Me.  121.    The  liquor  may  be  subject 

V.  Reily,  9  Gray,  1.  to  forfeiture  if  kept  by  any  one  for 

«C.  y.  Hutchinson,  6  Allen,  595.  illegal  sale:  a  y.  Miller,  48  Me.  576; 

5  a  y.  Wheeler,  63  Vt.  439.  a  v.  Learned,  47  Me.  426. 
«  C.  y.  0*Reilley,  116  Mass.  15.  w  a  y.  Viers,  82  la.  897;  O.  v.  Gil- 

''a  y.  Kaler.  56  Me.  88.  Ion,  148  Mass.  15;  C.  y.  Intoxicating 

s  a  y.  Miller,  48  Me.  576.    A  charge  Liquors,  116  Mass.  24.    Indeed,  it  is 

that  defendant  "  kept  with  intent  to  said  that  it  may  be  criminal  to  keep 

seU"  shows  a  '*  keeping  for  sale:"  for  illegal  sale  in  another  state:  Ry. 

0.  y.  Sprague,  128  Mass.  75.  Guinness,  16  R.  L  40L    CorUrct,  Bar- 

^This  was  a  case,  howeyer,  for  the  nett  y.  a,  86  Me.  198. 
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liquors  are  kept  with  intent  to  sell  them  in  violation  of  law;* 
but  it  may  be  provided  by  statute  that  such  possession  by  a 
person  not  legally  authorized  to  make  sales,  and  not  in  a  pri- 
vate dwelling-house,  is  presumptive  evidence  of  keeping  for 
illegal  sale.'  So  intent  to  sell  illegally  may  be  presumed  from 
proof  of  illegal  sales,  although  the  person  keeping  has  a  per- 
mit to  sell  for  lawful  purposes.'  "Where  the  statute  punishes 
the  "  exposing  and  keeping  for  sale  illegally,"  it  is  not  neces- 
sary to  prove  that  the  liquors  were  exposed  or  offered  pub- 
licly ;  a  proof  of  the  keeping  is  sufficient.*  The  keeping  for 
sale  is  not  a  continuing  offense  in  the  sense  that  it  requires  a 
repetition  or  frequency,  as  in  the  case  of  nuisances;  any  keep- 
ing for  any  period  of  time  is  sufficient.*  Some  circumstances  at- 
tending the  keeping  indicating  that  it  was  kept  for  sale  must 
appear ;•  but  evidence  of  a  bar  kept  by  the  owner  a  short  dis- 
tance away,  used  for  selling,  is  sufficient.^  For  the  same  pur- 
pose the  fact  of  an  unusual  number  of  persons  resorting  to 
the  place,  their  conduct  and  appearance  in  coming  avvay  in- 
toxicated, or  language  when  leaving,  may  be  proved.®  So  it 
may  be  shown  that  furniture,  utensils,  etc.,  were  found  upon 
the  premises,  inconsistent  with  the  presumption  of  keeping 
for  family  use ;  •  or  that  there  were  bottles,  glasses  and  other 
implements  about  the  premises  such  as  are  used  in  connection 

1 G  V.  Canny,  158  Mass.  210.  »  C.  v.  Cleary,  105  Mass.  384;  C.  v. 

'a  V.  Shank,  74  la.  649;  s.  a,  79  Coolidge,  188  Mass.  19a 

la.  47;  S.  V.  Farley,  87  la.  22;  Lincoln  ®C.   v.  Intoxicating  Liquors,  105 

▼•Smith,27Vt  328;  in/ra,§  1249.  But  Mass.  595;   C.  v.  Intoxicating  Liq- 

a  conviction  under  other  statutory  uors,  116  Mass.  21. 

provisions  for  keeping  a  nuisance  ^C.  v.  Intoxicating  Liquors,  116 

under  the  liquor  laws  is  not  con-  Mass.  24;  C.  v.  Shea,  160  Mass.  6;  C. 

elusive  as  to  the  intent  to  unlaw-  v.  Moore,  157  Mass.  324.    Evidence  of 

fully  sell:  S.  v.  McGill,  65  VL  547.  finding  of  liquors  in  any  part  of  a 

If  a  license  provides  where  liquors  building  (C.  v.  Hurley,  158  Mass.  159), 

may  be  sold  or  kept  a  keeping  else-  or  on  adjoining  premises  frequently 

where  will  be  criminal:  C.  v.  Welch,  visited  by  defendant,  a  seller,  is  ad- 

147  Mass.  374.  missible:  C.  v.  Murphy,  153  Masa  290. 

»Sw  v.  Sartori,  55  la.  840;  C.  v.  In-  So  the  finding  of  liquor  on  the  prem- 

toxicating  Liquors,  116  Mass.  21.  ises  soon  after  the  time  of  the  alleged 

^C.  V.  Atkins,  136  Mass.  160;  C.  v.  illegal  keeping  is  admissible:  C.  t. 
Henderson,  140  Mass.  303;  C.  v.  Tay,  Neylon,  159  Masa  541. 
146  Mass.  146.  And  one  sale  may  be  ^  C.  v.  Berry,  109  Mass.  866;  C  y. 
sufficient  evidence  that  the  liquor  Carney,  108  Masa  417;  C.  v.  Ken- 
was  kept  and  exposed  for  sale:  C.  v.  nedy,  97  Masa  224;  C.  v.  Blood,  11 
Hoar,  121  Masa  875.  Gray,  74. 

»C.  V.  Levy,  126  Masa  240. 
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with  sales;*  or  that  jags  were  carried  from  defendant's  prem- 
ises to  places  where  liquor  was  sold,  and  that  employees  of  de- 
fendant ran  away  from  the  place  where  liquors  were  kept, 
carrying  such  jugs,  when  a  search  was  being  made.'    So  the 
finding  of  other  liquors  on  the  premises  kept  in  the  way  in 
which  liquors  are  usually  kept  for  sale  maybe  shown;*  but 
proof  of  an  actual  sale  or  offer  to  sell  is  not  necessary,  as  the 
jury  may  find  the  intention  from  all  the  circumstances,^  in- 
cluding admissions  of  defendant.*    The  crime  of  keeping  liquor 
for  illegal  sale  is  not,  like  the  keeping  of  a  place  for  illegal 
selling,  a  local  offense;  the  liquor  may  be  kept  anywhere,  or 
carried  about.* 

§  1244.  The  business  of  selling;  being  common  seller. — 
Under  some  statutes  a  punishment  is  imposed  upon  one  engaged 
in  the  occupation  or  business  of  selling  without  a  license,  al- 
though selling  alone  without  a  license  is  not  criminal  To 
engage  in  the  business  implies  occupying  the  time  or  attention 
or  labor  with  the  selling  of  liquor  for  the  purpose  of  a  liveli- 
hood or  profit.  A  single  act  will  not  show  the  engaging  in  or 
carrying  on  the  business,  yet  a  series  of  sales  might  do  so.^ 
Whether  or  not  one  who  sells  at  different  times  is  engaged  in 
the  occupation  of  selling  is  a  question  for  the  jury.^  So  under 
the  charge  of  keeping  a  hotel  without  a  license,*  or  keeping  a 
grocery  for  the  retail  of  ardent  spirits  without  a  license,  it  is 
necessary  to  show  that  defendant  engaged  in  the  business;** 
and  where  the  crime  is  that  of  selling  or  retailing,  a  single  act 
constitutes  the  offense.^^    Some  statutes  require  that  a  ^^com- 

1 C.  V.  McHugh,  147  Mass.  401 ;  C.  v.  «  C.  v.  Kern,  147  Mass.  595. 

McKenna,  158  Mass.  207;  C.V.  Canny,  'Abel  v.  a.  90  Ala.  631;  Lemons 

158  Mass.  210;  G.  v.  McManus,  161  v.  S.,  50  Ala.  180;  Mansfield  t.  a,  17 

Mass.  64;    C.  v.   Martin,  162  Mass.  Tex.  Ap.468;  Halfin  v.a,18Tex.Ap. 

403.  410;  La  Norris  v.  &,  13  Tex.  Ape  83; 

«C.  V.  Ham,  150  Mass.  122;  C.  v.  Merritt  v.  a,  19  Tex.  Ap.  435l 

Kane,  150  Mass.  294;    C.  v.  Ddily,  133  8  McReynolds  v.  a,  26  Tex.  Api  872L 

Mass.  577;  infra,  §  1249.  »  Pettibone  v.  a,  19  Ala.  58a 

3  C.  V.  McKenna,  158  Mass.  207;  C.  w  Hensley  v.  a,  6  Ark.  25a 

V.  Canny,  158   Mass.  210;  C.  v.  Mc-  "  P.  v.  Kropp,  52  Mich.  582;  a  v. 

Manus,  161  Mass.  64;  C.  v.  Martin,  Paddock,  24  Vt  812;  a  v.  Chandler, 

162  Mass.  403;  C.  v.  Kyne,  162  Mass.  15  Vt  425;  a  v.  Cassety,  1  Rich.  90; 

146.  S.  V.  Glasgow,  Dudley,  40;  Lewis  v. 

4  a  V.  McGlynn,  34  N.  H.  423.  C,  90  Va.  848;  Woody  t.  a,  83  Oa. 
»a  V.  McGlynn,  34  N.  H,  422;  C.  ▼.  595;  Dansey  v.  a,  23  Fla.  816. 

Kyne,  162  Mas&  146. 
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mon  seller "  shall  have  a  license  and  comply  with  statutory 
regulations.  To  constitute  a  common  seller  it  is  necessary  that 
selling  be  his  customary  and  ordinary  business.^  Proof  of 
three  sales  is  sufficient  to  raise  a  presumption  that  the  seller 
is  a  common  seller;*  but  it  is  not  necessary  that  such  sales  be 
proved  by  direct  evidence.'  Indeed,  circumstantial  evidence 
may  be  sufficient  without  positive  proof  of  any  particular  sales,* 
as  proof  of  finding  decanters,  glasses  and  other  appliances;* 
but  the  evidence  must  be  such  as  to  warrant  the  jury  in  find- 
ing that  defendant  was  a  seller,  and  not  merely  that  he  had  a 
place  fitted  up  for  the  purpose  of  sale.*  The  offense  is  not  the 
same  as  that  of  keeping  a  tippling-house,  the  element  of  repe- 
tition being  essential  to  constitute  a  common  seller,  while  the 
keeping  of  a  building  or  place  for  sale  is  essential  to  constitute 
a  keeper.^  So  a  violation  of  other  statutory  regulations  does 
not  constitute  one  a  common  seller  without  a  license;  he  should 
be  punished  for  the  failure  to  comply  with  the  statutory  re- 
quirements under  which  he  purports  to  act.®  Being  a  common 
seller  without  a  license  is  a  continuing  offense,*  in  which  time 
is  material  and  must  be  proved  as  laid.^*  It  is  not  a  local  of- 
fense, and  the  place  need  not  be  alleged  or  proved  except  to 
bring  the  case  within  the  jurisdiction  of  the  court." 

§  1245.  Retailing;  wholesaling. —  Some  statutes  require 
that  retailers  shall  have  a  license,"  and  under  them  it  becomes 
necessary  to  determine  what  is  a  retailing.  Where  the  liquor 
is  separated  from  a  larger  quantity  in  a  cask  for  the  purchaser, 
the  sale  is  at  retail,^'  and  certainly  sales  in  quantities  less  than 
a  quart  and  sales  of  liquor  to  be  drank  on  the  premises  consti- 

1  a  V.  O'Connor,  49  Me.  594  *  C.  v.  Van  Stone,  97  Mass.  548;  S. 

2C.  V.  Dady,  7  AUen,  531;  C,  v.  ▼.  O'Connor,  49  Me.  694     On  the 

Clark,  14  Gray,  867;  C.  t.  Tubbs,  1  other  hand,  proof  of  tliree  a-iles  is 

Cush.  2;  Sb  V.  Day,  87  Me.  244;  S.  v.  not  conclusive:  S.  v.  O'Connor,  49 

Williams.  0  R.  L  207.    The  three  dis-  Me.  594;  S.  v.  Day,  87  Me.  244. 

tinct  sales  may  be  on  the  same  day  or  *  C.  v.  Lamere,  1 1  Gray,  819. 

the  same  evening  to  the  same  person :  <^  C.  v.  Tubbs,  1  Cush.  2. 

C.  V.  Parley,  2  Cush.  559;  C.  v.  Rum-  "^  a  v.  Inness,  53  Me.  53d. 

rill,  1  Gray,  388.    Under  a  statutory  »  S.  v.  Burr,  10  Me.  488;  a  v.  Sav- 

regulation  as  to  a  ''seller,"  not  using  age,  48  N.  H.  484. 

the  word  *' common,"  it  was  held  *S.  v.  Ingalls,  59  N.  H.  88. 

that  proof  of  one  sale  was  sufficient:  ^^  S.  v.  Small,  80  Me.  452. 

C.  V.  Thurlow,  24  Pick.  374.  n  C.  v.  Clapp,  5  Gray,  97. 

•C.  V.  Clark,  14  Gray,  308;  0.  v.  ^Dyer  v.  a,  1  Meigs,  237. 

Dady,  7  Allen,  531.  i*  Tripp  v.  Hennessy,  10  R.  I  129. 
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tute  the  seller  a  retailer.^  Sometimes  the  statutes  provide  that 
sales  of  less  than  a  specified  quantity  shall  be  retail  sales,  and 
in  such  a  case  it  is  suflScient  to  charge  a  selling  by  retail  with-  | 

out  averring  the  quantity  to  be  less  than  that  specified  by  stat- 
ute.' The  federal  statutes  require  retail  dealers  to  take  out  a 
United  States  license,  and  under  that  provision  it  is  held  nec- 
essary that  to  be  a  retailer  the  dealer  must  have  had  an  intent 
to  sell  the  liquor  at  retail  and  carried  it  out  by  one  or  more 
acts;  it  is  not  enough  that  he  has  dispensed  the  liquor  as  an 
act  of  kindness  or  accommodation,  even  for  money,  if  there  has 
been  no  intention  to  retail.'  One  who  sells  a  medicinal  prepa- 
ration knowing  that  it  contains  an  intoxicating  quality,  and  for 
use  as  a  beverage,  or  with  knowledge  that  it  was  purchased  to 
be  used  as  a  beverage,  is  a  retail  dealer.*  To  constitute  a  re- 
tailing one  sale  may  be  suflScient,  but  not  to  constitute  a  carry- 
ing on  of  the  business  of  retailing;*  and  certainly  not  where 
the  sale  is  not  in  pursuance  of  any  business  or  employment,  but 
is  merely  an  individual  matter.*  The  statutes  sometimes  re- 
quire that  wholesalers  shall  pay  a  license  tax,  this  provision 
being,  however,  for  the  purpose  of  revenue  rather  than  for  the 
purpose  of  regulation.  To  constitute  one  a  wholesale  dealer 
within  such  statute  it  is  not  enough  to  show  sales  by  the  quart, 
even  though  not  to  be  drunk  on  the  premises.^    A  general 

iLillen8teiney.S.,46Ala.48.  Some-  criminal  under  the  federal  statute: 
times  sales  by  "  merchants  "  are  al-  U.  S.  v.  Jackson,  1  Hughes,  531.  But 
lowed,  although  tippling-shops  are  a  physician  who  prescribes  and  fur- 
prohibited:  Cole  y.  C,  8  Dana,  31;  nishes  liquor  to  his  patients  is  a  re- 
a  V.  McGeorge,  9  R  Mon.  B.  taller:  U.  S.  v.  Smith,  45  Fed.  R  115l 

2C.  V.  Eaton,  9  Pick.  165;  Reiser  v.  *U.  S.  v.  Starnes,  37  Fed.  R.  665; 

S.,  79  Oa.  326.  Where  the  legislature  otherwise  if  the  preparation,  though 

authorized  the  city  council  to  regu-  containing  spirituous  liquor,  is  sold 

late  the  retail  of  spirituous  liquors,  bona  fide  as  a  medicine  and  not  as  a 

held,  that  the  passage  of  an  ordi-  beverage:  U.  S.  y.  Calhoun,  89  Fed. 

nance  that  one  who  sells  in  a  less  R.  604. 

quantity  than  twenty  gallons  shall  ^  Lawson  y.  S.,  55  Ala.  118L 

be  a  retailer  was  not  valid,  as  that  *  Bryant  v.  S.,  46  Ala.  802;  Moore 

was  too  great  a  quantity  to  be  con-  v.  S.,  16  Ala.  411.    So  the  gratuitous 

sidered  a  sale  by  retail:  Harris  v.  distribution  of  ardent  spirits  at  a 

Livingstone,  28  Ala.  577.  public  gaming  table  does  not  consti- 

3  U.  S.  V.  Bonhara,  31  Fed.  R.  806.  tute  the  proprietor  a  retailer:  U.  8. 

Selling  an  occasional  drink  of  spirit-  v.  Mickle,  1  Cranch,  C.  C.  268. 

uous  liquor  out  of  a  barrel  not  in  a  ^S.  v.  Lowenhaught,  11  Lea,  13;  S. 

bar-room,  where  there  is  no  inten-  v.  Tarver,  11  Lea,  658;  Webb  v.  S.,  11 

tion  to  defraud  the  revenue,  is  not  Lea,  662;  Webb  ▼.  Baird,  11  Lea,  667. 
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merchant  selling  by  the  quart  or  gallon,  even  though  the  liquor 
is  not  to  be  drunk  upon  the  premises,  is  not  a  wholesaler.^  The 
wholesaler  may  or  may  not  be  subject  to  other  regulations  as 
to  selling  liquor,  depending  on  the  language  of  the  statutes.' 

§  1246.  Selling  by  small  measure. —  Analogous  to  retailing, 
for  which  a  license  must  be  procured,  is  the  selling  by  small 
measure,  designated  by  some  statutes  as  requiring  a  license. 
"Where  the  statute  specifies  the  quantity,  the  sale  of  which 
amount  or  less  shall  come  within  its  provisions,  it  is  the  amount 
sold  for  the  use  of  one  individual  which  determines  the  char- 
acter of  the  sale,  and  not  the  aggregate  amount  of  sales  for 
several  persons,  though  bought  and  paid  for  by  one  of  them.' 
But  the  amount  sold  to  one  individual  lat  one  time  is  to  be 
counted  as  one  quantity,  although  it  is  delivered  in  several 
packages;  thus,  where  three  pint  bottles  of  beer  were  disposed 
of  at  one  sale,  it  was  held  not  to  be  a  sale  of  a  quart  or  less.^ 
If  a  sale  is  made  of  a  quantity,  only  a  part  of  which  is  delivered, 
the  residue  remaining  in  the  vendor^s  barrel  not  measured  out, 
this  is  a  sale  of  the  part  delivered  only.*  So,  where  the  agree- 
ment was  to  deliver  to  the  purchaser  from  time  to  time  spirits 
in  quantities  less  than  a  quart,  as  they  should  be  called  for,  the 
purchaser  to  take  on  the  whole  a  quart  in  quantity,  to  be  paid  for 
when  the  whole  was  delivered,  it  was  held  that  this  was  a  viola- 
tion of  the  statute  prohibiting  the  sale  of  liquors  in  quantities  of 
less  than  a  quart  without  a  license.'  But  where  the  whole  quan- 
tity was  separated  and  kept  for  the  buyer  in  a  vessel  to  be  taken 
away  in  portions  as  called  for,  it  was  held  that  the  sale  was  of 
such  entire  quantity.^  There  is  conflict  in  the  decisions  as  to  how 
a  sale  in  small  quantities  may  be  alleged.  Where  the  statute 
specifies  that  the  sale  of  a  quantity  less  than  a  specified  amount 
shall  be  deemed  a  sale  by  small  measure,  some  courts  have  held 
that  the  charge  of  a  sale  of  a  quantity  le38  than  the  amount  speci- 
fied is  not  sufiicient  without  negativing  the  fact  that  the  sale 
was  of  the  specified  quantity  or  more;  that  is,  that  the  allega- 

Sometimes   sales   of  more   than  a  ^s.  t.  Benz,  41  Minn.  80. 

quart  are  to  be  deemed  as  wholesale,  ^Weireter  v.  S.,  69  Ind.  289;  Klein 

but  there  is  no  definite   meaning  v.  S.,  76  Ind.  83a 

which  can  be   given  to  the  term  ^  Olmstead  y.  &,  90  Ala.  684. 

**  wholesale  dealer ''  aside  from  stat-  &  Thomas  v.  S.,  87  Misa  868. 

ute:  Dennehey  ▼.  Chicago,  120  111.  <a  t.  Kirkham,  1  Ired.  884 

627.  7  a  V.  Bell,  2  Jones,  887;  Dobson  t. 

iI^3rT.a,47Ala.58a  &.  57  Ind.  69. 
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tion  of  tho  sale  of  a  pint  or  gill  will  not  be  sufficient  to  charge 
the  sale  of  less  quantity  than  a  quart,  unless  it  is  also  alleged 
that  the  quantity  sold  was  less  than  a  quart;  the  argument 
being  that  there  is  a  sale  of  less  quantity  involved  in  a  sale  of 
the  larger.^  There  is,  however,  authority  the  other  way.*  If 
the  oflfense  of  selling  in  small  measure  is  properly  charged,  i6 
is  not  necessary  that  the  proof  show  the  sale  of  the  exact  quan- 
tity charged,  but  it  is  enough  that  the  sale  shown  is  of  a  quan- 
tity which  brings  the  case  within  the  statutory  prohibition.' 

§  1247.  To  be  drnnk  on  the  premises. — In  statutes  regu- 
lating the  retailing  or  the  selling  in  small  measure,  there  are 
usually  regulations  also  as  to  selling  liquor  to  be  drunk  on  the 
premises.*  The  oflfense  is  complete  without  the  actual  drinking 
of  the  liquor  on  the  premises,  provided  it  is  sold  to  be  drunk 
there.*  Where  the  provision  is  against  permitting  to  be  drunk 
on  the  premises,  the  place  where  the  liquor  is  to  be  drunk  must 
be  one  over  which  the  seller  has  the  legal  right  to  exercise  au- 
thority or  control ;•  but  if  the  prohibition  is  against  selling  to 

»a  v.  Odlin.  38  Pick.  275;   S.  v.  »Kleinv.  a,  76  Ind.  883;  Buellv. 

Fanning,  88  Ma  409;  Wood  v.  a,  21  a,  72  Ind.  528.    And  see  infra,  §  127a 

Ind.  276;  Arbintrode  y.  a,  67  Ind.  ^This  is  a  distinct  offense,  how- 

267  (oyerruling  Reams  t.  a,  28  Ind.  ever,  from  that  of  selling  in  small 

111;  McCoolv.  a,  28  Ind.  127;  Will-  measure,  and  both  elements  need 

ard  V.  a,  4  Ind.  407);  Grupe  y.  a,  67  not  be  alleged:   8.  y.  Corll,  78  Ind. 

Ind.  827;  Swigart  y.  a,  67  Ind.  601.  535  (oyerruling  8.  y.  Zeitler,  68  Ind. 

It  is  sufficient,  however,  to  allege  441).   Another  form  of  the  provision 

that  the  sale  was  of  "one-half  pint  is  prohibiting  to  be  sold  in  a  quart 

of  intozicatingliquor,the  same  being  or  greater  quantity  to  be  drunk  at 

less  quantity  than  a  quart: "  Quinn  the  place  where  sold:  Sanderlin  y.  a, 

y.  a,  123  Ind.  59;  or  of  '*less  than  a  2  Humph.  315. 

quart,  to  wit,  one  gill: "  Mullen  v.  *C.  v.  Luddy,  143  Mass.  563;  Rater 

a,  06  Ind.  804:  Walter  y.  a,  105  Ind.  y.  a,  49  Ind.  507.    It  is  sufficient  to 

589.    So  where  the  charge  was  that  allege  that  it  was  **  sold  to  be  drunk 

defendant  without  a  license  was  the  on  the  premises: "  Picket  y.  a,  22 

retailer  of  spirituous  liquoi-s  in  less  Ohio  St.  405;  Wemeke  v.  S.,  49  Ind. 

quantity  than  twenty-eight  gallons  202;  Vanderwood  y.  S.,  50  Ind.  26; 

(that  being  the  amount  specilied  by  *  Bilbro  v.  a,  7  Humph.  584.    But  it  is 

statute  as  determining  whether  the  not  sufficient  to  charge  that  it  was 

sale  was  at  retail),  and  did  sell  and  sold  and  drunk  on  the  premises:  a 

retail  two  quarts  of  spirituous  liquor,  v.  Freeman,  6  Blackf.  248. 

this  was  held  sufficient  as  indicating  ^  Downman  v.  S.,  14  Ala.  342;  Swan 

that  the  sale  was  of  a  less  quantity  y.  S.,  11  Ala.  594    And  the  same 

than  twenty-eight  gallons:  Goodhue  construction  applies  where  the  pro> 

V.  C,  5  Met  553.  hibition  is  against  the  sale  of  liquor 

2  a  V.  Wyman,  42  Minn.  182;  a  v.  to  be  drunk  in  defendant's  house, 

Lavake,  26  Minn.  526.  out-house,  etc.:  Plunkett  y.  a,  68 
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be  drunk  "  on  or  about  the  premises,"  this  embraces  places  over 
which  the  seller  has  no  legal  right  to  exercise  authority,  but 
which  are  so  near  to  his  premises  and  so  situated  in  relation 
thereto  that  they  are  within  the  mischief  intended  to  be  rem- 
edied ;  ^  even  under  such  a  provision,  however,  it  has  been  held 
that  a  sale  in  a  public  alley  out  of  sight  of  but  adjoining  to 
the  seller's  premises,  though  not  connecting  with  them,  was 
not  sufficient.'  The  place  of  drinking  may  be  "  on  or  about " 
defendant's  premises,  although  it  is  in  a  place  not  leased  by 
him  and  belonging  to  another,  if  it  appears  from  all  the  cir- 
cumstances that  it  was  under  his  control,  and  that  he  permitted 
the  drinking  there.*  Other  statutes,  broader  still,  cover  the 
drinking  in  a  public  street  or  alley  adjoining  the  place  where 
the  liquor  is  sold.*  It  seems  that "  the  premises  "  are  the  prem- 
ises where  the  liquor  is  sold,  whether  they  belong  to  the  seller 
or  he  is  carrying  on  business  there  or  not.*  Sometimes  the 
prohibition  is  in  regard  to  selling  to  be  drunk  in  the  building 
or  any  place  appurtenant  thereto,  and  in  such  case  the  place 
appurtenant  need  not  be  a  part  of  the  premises,  but  may  be 
some  convenient  place  where  customers  are  in  the  habit  of 
going  with  the  knowledge  and  consent  of  the  seller.*  The  in- 
tention of  the  seller  as  to  where  the  liquor  sold  by  him  was  to 
be  drunk  may  be  shown  by  all  the  circumstances,^  and  it  is 
not  material  that  it  appear  that  he  knew  the  exact  spot  or  that 
he  consented  that  it  should  be  drunk  there,  as  long  as  the  cir- 
cumstances show  that  he  connived  at  and  took  no  means  to 
prevent  such  drinking.^  Indeed,  it  is  proper  to  charge  that  it 
was  the  seller's  duty  to  prevent  the  liquor  being  drunk  on  or 
about  his  premises,  and  that  if  it  was  drunk  there,  even  though 

IncL  68.    And  see  Blough  v.  S.,  121  defendant's  premises  may  be  a  drink 

Ind.  855b  ing  about  the  premises:  Whaley  v. 

iDaly  y.  &,  33  Ala.  431;  Patterson  a,  87  Ala.  88;  Brown  v.  a,  81  Ala. 

▼.  a,  86  Ala.  297.  35a 

3  Daly  T.  a,  83  Ala.  431.    And  see  »  Pearce  v.  a,  40  Ala.  720;  Powell 

Easterling  v.  a,  80  Ala.  46.  y.  a,  68  Ala.  177.    It  is  otherwise  if 

'Stone  y.  a,  80  Ind.  115.    Some  the  statute  says  *' to  be  drunk  on  ^is 

statutes  include  an  adjoining  place  premises: "  a  y.  Woolsey,  92  Ind.  131. 

of  public  resort:  Aultfather  y.  a,  4  ^ Stout  y.  a,  93  Ind.  150;  Shields 

Ohio  St  467.    A  street  may  be  a  pub-  y.  a,  95  Ind.  299;  Stockwell  y.  a,  86 

lie  resort:  Bandalow  y.  P.,  90  111.  218.  Ind.  522. 

4Bandalow  v.  P.,  90  111.  2ia    And  ?  O'Connor  y.  S.,  45  Ind.  847. 

drinking  in  a  public  street  adjoining  '  Rater  y.  a,  49  Ind.  507. 
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witboat  his  knowledge  and  against  his  caation  to  the  contrary, 
he  would  be  liable.^ 

§  1248.  Nnisance;  keeping  place  for  illegal  sale. —  Under 
the  head  of  nuisance  it  has  already  appeared  that  it  is  a  well- 
recognized  form  of  that  offense  to  keep  a  disorderly  tippling- 
house,*  and  statutes  usually  specify  such  a  crime  in  connection 
with  the  illegal  sale  of  liquors.'  Some  statutes  refer  specially 
to  the  keeping  of  a  tippling-house,  which  is  a  place  where  liq- 
uors are  sold  to  be  drunk  on  the  premises.^  But  the  statutes 
usually  go  further  than  this,  and  make  it  an  offense  to  keep  a 
place  for  the  illegal  sale  of  intoxicating  liquors,*  and  declare 
the  building  or  place  where  liquor  is  illegally  sold,  or  kept  with 
intent  to  sell,  to  be  a  nuisance,*  and  the  offense  of  keeping 
such  a  place  is  distinct  from  that  of  illegally  selling  or  illegally 
keeping  for  sale.^    But  to  constitute  a  nuisance  the  place  must 

1  Christian  ▼.  S.>  40  Ala.  876;  Jones  that  purpose  with  the  same  freedom 
▼.  S.,  96  Ala.  56.  But  to  prove  the  that  men  exercise  in  going  to  ordi- 
offense  on  the  part  of  a  druggist  nary  public  resorts  for  drinking  pur- 
who  may  properly  sell,  but  not  to  be  poses:  S.  y.  Spaulding,  61  Yt  505. 
drunk  on  the  premises,  it  must  be  So  a  dwelUng-house  may  be  a  liquor- 
shown  that  such  drinking  was  with  shop:  Wooster  v.  S.,  6  Baxt  533; 
his  assent:  S.  y.  McAdoo^  80  Ma  216.  Koop  y.  P.,  47  IlL  327.    To  charge  the 

^  Supra,  §  1169;  S.  y.  Thornton,  keeping  of  a  bar-room  within  such  a 

Busbee,  252;  &  y.  Burchinal,  4  Harr.  statute  it  should  be  alleged  to  have 

572.  been  used  as  a  place  of  resort:  S.  y. 

*S.  y.  Chapman,  1  S.  Dak.  414;  Stone,  54  Vt  550.    A  public  bar  may 

Burrell  v.  S.,  129  Ind.  290.  be  defined  by  the  court,  the  word 

4  S.  y.  McNamara,  69  Me.  133 ;  Koop  being  sufficiently  precise  in  its  mean- 
y.  P.,  47  III.  827;  Thomason  y.  S.,  92  ing  to  admit  of  such  definition:  C  y. 
Ga.  456.  Sale  as  a  beverage  does  not  Rogers,  135  Mass.  536.  The  word 
imply  drinking  on  the  premises,  but  *' appurtenant,"  in  describing  the 
includes  sales  for  drinking  either  at  place  or  building,  is  used  to  indicate 
the  place  or  elsewhere,  and  is  dis-  connection  with  other  premises  used 
tinct,  therefore,  from  a  sale  for  tip-  by  the  same  occupant,  and  its  cou- 
pling purposes:  S.  y.  Roach,  75  Me.  struction  is  a  matter  of  law:  S.  y. 
123.  Selling  by  the  quart  to  be  Kelleher,  81  Me.  346.  To  constitute 
drunk  in  the  house  where  the  sale  the  keeping  of  a  house  for  iUegal 
is  made  does  not  constitute  keep-  sale  it  is  sufficient  that  a  part  only 
ing  a  tippling-house:  Moore  y.  S.,  9  is  used  for  that  purpose,  if  the  whole 
Yerg.  353,  house  is  under  the  control  of  the 

»  S.  y.  Fraser,  1  N.  Dak.  425.    And  defendant:  C.  y.  Rooney,  142  Mass. 

within  such  statutes  a  hotel  is  a  474. 

place:  C.  y.  Purcell,  154  Mass,  388.  ^a  y.  Dugan,  52  Kan.  2a 

So  a  dwelling-house  is  a  "place  of  ^s.  y.  Harris,  64    la.  287;  a    y. 

public  resort"  for  a  sale  of  liquor  if  Howorth,  70  la.  157;  S.  y.  Jangraw, 

it  is  frequented  by  the  public  for  61  Vt.  39;  a  y.  Reno,  41  Kan.  674; 
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be  kept  and  used  for  illegal  sale  or  illegal  keeping  for  sale,* 
and  must  be  one  frequented  by  persons  desiring  to  procure 
intoxicating  liquors.*  The  presence  of  the  liquor  in  the  build- 
ing is  essential.'  It  is  not  necessary,  however,  that  the  in- 
tent be  to  sell  in  and  from  the  building  where  kept,  but  the  keep- 
ing for  illegal  sale  elsewhere  within  the  state  will  be  sufficient 
to  constitute  the  place  a  nuisance.^  The  language  of  these  stat- 
utes usually  implies  habitual  action  on  the  part  of  the  keeper,* 
but  the  offense  is  not  necessarily  a  continuing  one  extending 
over  a  period  of  time;  if  at  any  one  time  the  place  is  kept  for  a 
purpose  forbidden  by  law,  the  crime  is  complete.'  On  the 
other  hand,  one  sale  is  not  enough  to  show  that  the  place  is 
kept  as  a  nuisance;  there  must  be  some  succession  or  series  of 
sales  or  other  illegal  acts.''  But  evidence  of  more  than  one 
sale  would  be  sufficient  to  go  to  the  jury  as  tending  to  show 
that  the  place  was  kept  for  the  purpose  of  making  illegal 
sales.^  One  may  be  guilty  of  keeping  a  nuisance  who  has  the 
control,  care  or  management  of  the  place  where  illegal  sales 

Robinson  t.  C„  6  Dana,  287;  S.  V.  dents  or  subordinate  purposes:  S.  v. 

Gumber,  37  Wi&  208.    Punishment  Hozsie,  15  R.  L  1. 

for  keeping  a  nuisance  may  be  in-  ^S.  v.  Stanley,  84  Me.  555;  Hinton 

flicted   after   the   place   has   been  y.  C,  7  Dana,  216. 

abated  as  a  nuisance  or  has  ceased  *  C  v.  Kerrissey,  141  Mass.  110; 

to  be  maintained  for  that  purpose:  Kroer  v.  P.,  78  IlL  294;  Borschenious 

Clinton  v.  a,  83  Ohio  St.  27.    So  it  v.  P.,  41  DL  236;  a  v.  Johnson,  65 

does  not  constitute  double  punish-  Me.  362.    It  is  not  necessary  that 

ment  that  the  same  person  is  pun-  the  nuisance  should  continue  up  to 

ished  for  individual  sales  and  also  or  exist  at  the  time  of  the  indict- 

for  keeping  a  nuisance:  Oshe  v.  a,  ment:  S.  v.  Schilling,  14  la.  455. 

37  Ohio  St  494.  ^  Miller  v.  a,  3  Ohio  St.  475;  C.  v. 

la  V.  Carolin,  2  Allen,  169.  Hayes,  150  Mass.  506;  C.  v.  Patter- 

2  a  V.  Harris,  64  la.  287.     But  it  son,  138  Mas&  498;  S.  t.  Fay,  44  N.  J. 

must  appear  that  there  was  use  of  474;  S.  y.  Hoxsie,  15  R.  L  1;  Dunna- 

the  premises  by  defendant  for  the  way  v.  a,  9  Yerg.  350.    Contra^  a  v. 

purpose:  a  v.  Dodge,  78  Me.  439.  Reyelts,  74  la.  499. 

*  a  ▼.  Hass,  22  la.  193;  a  y.  Harris,  ^  C.  y.  McNeff,  145  Mass.  406.  And 
27  la.  429;  S.  v.  Tierney,  74  la.  237;  eyidence  of  other  sales  than  those 
a  y.  Shank,  79  la.  47.  charged  in  the  indictment,  and  to 

*  a  V.  Viers,  82  la.  397.  It  is  the  any  persons  whatever,  will  be  admis- 
keeping  of  the  place  rather  than  the  sible:  a  v.  Conner,  30  Ohio  St.  405. 
doing  of  the  acts  which  constitutes  Eyidence  of  two  sales  during  the 
the  offense:  a  v.  Price,  75  la.  243.  time  specified  may  be  sufficient:  C. 
It  is  not  necessary  that  the  sale  of  y.  Buckley,  148  Mass.  27.  But  illegal 
liquors  be  the  main  purpose  of  the  sales  on  two  different  occasions  do 
place  complained  of,  but  it  is  enough  not,  as  a  matter  of  law,  show  the 
that  liquor  selling  is  one  of  the  inci-  keeping  of  a  nuisance:  S.  y.  Stan- 
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are  made,  though  he  is  not  the  owner  of  the  premises.*  On 
the  other  hand,  the  owner  may  be  guilty  of  keeping  a  nuisance, 
although  he  does  not  himself  intend  to  make  illegal  sales  there, 
if  he  knowingly  permits  another  to  keep  liquor  there  for  illegal 
purposes ;  *  but  it  must  appear  that  after  becoming  aware  of 
the  illegal  use  of  the  premises  he  did  some  act  or  made  some 
declaration  affirmatively  assenting  thereto.'  A  colorable  lease 
of  the  premises  to  a  barkeeper  will  not  protect  the  owner  if 
it  appears  that  he  still  retains  control.^  The  liability  of  a  serv- 
ant for  the  illegal  keeping  and  use  of  the  premises  under  the 
immediate  direction  and  control  of  his  employer  has  already 
been  considered.*  The  purpose  of  the  keeping  must  be  illegal; 
that  is,  the  place  must  be  kept  for  the  purpose  of  illegal  sales, 
or  illegally  keeping  for  sale.*  But  it  is  immaterial  whether  the 
illegal  selling  or  keeping  is  entirely  without  authority,  or  in  a 
manner  or  for  a  purpose  in  violation  of  authority  given  to  sell 
or  keep  for  sale.'  The  intent  of  the  keeper  of  the  place  or  the 
good  faith  with  which  he  keeps  it  will  be  immaterial  if  the  place 
is  kept  by  him  for  purposes  not  authorized  by  the  statute.* 

§  1249.  Charging  and  proving  the  nuisance. —  It  is  not 
necessary  to  charge  the  particular  forms  of  illegal  sales;*  nor 
is  it  necessary  to  allege  the  names  of  the  parties  to  whom  the 
illegal  sales  were  made;  the  gist  of  the  offense  is  the  keeping 
of  the  place.^*  The  keeping  of  a  nuisance  may  be  proved  by 
evidence  showing  that  the  place  was  resorted  to  by  disorderly 

ley,  84  Me.  555.    Nor  wiU  evidence  ^  S.  y.  Johnson,  61  la.  504;  SL  y. 
of  two  sales  at  the  place  show  that  Wacker,  71  Wi&  67dL 
the  keeping  or  selling  was  with  the  ^  S.  y.  Webber,  76  la.  686;  S.  y. 
owner's  consent:  Luoker  v.    C,  4  Waynick,  45  la.  516.    It  is  not  nee- 
Bush,  440.  essary  to  allege  that  the  accused  was 

iSchultz  y.  a,  82  Ohio  St  276;  a  licensed:  Joseph   v.  a,  42  Ind.  370. 

y.  Hadlock,  43  Me.  282.  Nor,  on  the  other  hand,  wiU  a  license 

2C.  y.  Reed,  162  Mass.  215;  C.  y.  protect  accused  for  sales  iUegally 

Lynch,  160  Mass.  208;  CX  v.  Churchill,  made  or  for  disturbances  caused  in 

136  Mass.  148.  the  ^seeping  of  the  licensed  premises: 

3  a  y.  BaUingall,  42  la.  87.    A  land-  C.  y.  Murray,  188  Mass.  50a 

lord  is  not  bound  to  interfere  with  ^a  y.  Mullenhofif,  74  la^  271;  S.  y. 

and  inyoke  the  law  against  a  tenant  Crabtree,  27  Ma  232. 

who,  haying  leased  the  premises  for  *  Kern  y.  a,  7  Ohio  St.  411.    And 

a  lawful  purpose,  makes  unlawful  see  Miller  y.  S.,  3  Ohio  St.  475. 

use  thereof:  Crockery.  S.,  49  Ark.  ^ay.  Lang,63  Me.  215;  C.y.  Purdy, 

60.    And  seempra,  ^§  1142, 1174.  147  Mass.  29.    No  allegation  of  sell- 

^C.  y.  Locke,  148  Mass.  125.  ing  is  necessary:  S.  y.  Dorr,  82  Me. 

^  Supra,  §  1239.  157.   It  is  enough  to  cliarge  the  keep- 
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persons  who  created  there  disturbance  and  noise  annoying  to 
others,  and  to  that  end  evidence  is  admissible  to  show  the 
actions  and  appearance  of  persons  immediately  after  going 
from  the  place  indicating  that  they  were  intoxicated;^  and  the 
evidence  may  extend  to  the  conduct  of  persons  frequenting 
the  immediate  locality.'  But  evidence  of  disturbance  and  noise 
at  a  considerable  distance  from  the  premises,  and  not  in  the 
presence  of  defendant  or  his  family  or  employees,  is  not  admis- 
sible.' It  may  also  be  shown  that  at  the  place  in  question 
kept  under  the  control  of  defendant,  bottles,  glasses  and  other 
appurtenances  or  implements  usually  used  in  drinking  places 
were  found.*  It  seems  that  evidence  as  to  the  general  reputa- 
tion of  the  place  is  not  admissible.^  Proof  of  the  manufacture, 
sale,  or  keeping  with  intent  to  sell,  in  violation  of  law,  is  pre- 
sumptive proof  of  a  nuisance;'  and  the  record  of  a  previous 
conviction  for  keeping  the  same  house  for  illegal  purposes  is 
admissible  to  prove  the  use,  nature  or  character  of  the  house.'' 
Where,  by  statute,  the  finding  of  liquor  in  the  possession  of 
the  accused  in  any  other  place  than  his  private  dwelling-house 
is  presumptive  evidence  that  such  liquor  is  illegally  kept  for 
sale,  such  proof  of  finding  will  also  be  evidence  of  a  nuisance 
committed  by  keeping  with  intent  to  sell.'  So  if  it  appears 
that  accused  illegally  kept  for  sale  and  sold  intoxicating  liquors 
at  his  place  of  business,  the  finding  of  such  liquors  on  other 
premises  where  he  resided  is  admissible  to  show  that  the  lat- 

ing  of  "a  certain  nuisance,  to  wit,  C.  v.  Locke,  145  Mass.  401;  C.  v.  Sul- 

a  tenement  used  for  the  illegal  sale  livan,  156  Mass.  229.    And  see  supra, 

of  intoxicating  liquors: "  C.  v.  Quin-  §  1243. 

lan,153Mas8.488;S.v.  Schilling,  141a.  »C.  v.  Eagan,  151  Mass.  45.    And 

455.    But  it  is  not  enough  to  charge  see  tn/ra,  §  1279.  But  the  notoriously 

that   defendant    **  kept   a  tippling-  bad  or  intemperate  character  of  the 

house  by   retailing   spirituous  liq-  persons  visiting  the  place  may  be 

uors:  *'   Our  v.  C,  9  Dana,  30;  Woods  shown:  S.  v.  Hoxsie,  15  R.  I.  1. 

V.  C,  1  R  Mon.  74;  Bush  v.  Republic,  «a  v.  Guisenhause,  20  la.  227;  S. 

1  Tex.  455.  t.  Baughman,  20  la.  497;  S.  v.  Free- 

la  ▼.    Pierce,   65   la.    85;    C.  v.  man,  27  la.  333;  a  v.  Carney,  153 

Meaney,  151    Mass.   55;    C.  v.  Fin-  Mass.  566;  S.  Y.Beaumier,87  Me.  214. 

nerty,  148  Mass.  162.  ?  S.  v.  Hall,  79  Me.  501.    But  con- 

>  C.  v.  Wallace,  143  Mass.  88.  viction  of  defendant  for  keeping  an- 

>  C.  y.  Davenport,  2  Allen,  299.  other  house  is  not  admissible:  Ibid. 
*S.  V.  Hoxsie,   15  R.  L   1;  a  v.  ^a  v.  Norton,  41  la.  480;  supra^ 

Wambold,  74  la.  605;  Brown  v.  a.    §  124a 
49  N.  J.  61;  a  V.  Boyle,  145  Mass.  373; 
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ter  plaoe  was  kept  as  a  nuisance.*  The  keeping  of  the  premises 
may  be  abated  as  any  other  nuisance,^  but  such  abatement 
should  be  of  the  nuisance  caused  by  the  illegal  use  of  the  prem- 
ises and  not  by  destruction  of  the  building  itself.'  If  no  special 
provision  is  made  for  the  punishment  of  this  form  of  nuisance 
it  may  be  punished^  as  provided  by  statute  with  reference  to 
other  nuisances.* 

§  1250.  Regulations  as  to  receipts^  honr  of  closing, 
screens,  etc. —  Some  special  regulations  as  to  the  method  of 
conducting  the  business  must  still  be  mentioned.  It  is  pro- 
vided, for  instance,  in  at  least  one  state  that  the  person  hold- 
ing a  license  must  keep  posted  a  receipt  showing  that  he  has 
paid  his  license  tax,*  and  the  federal  statutes  as  to  retailers 
require  a  like  posting  of  the  internal  revenue  tax  receipt.  The 
effect  of  the  posting  of  this  internal  tax  receipt  as  evidence 
that  the  business  of  selling  liquor  is  being  carried  on  will  here- 
after be  considered.^  So  it  may  be  required  that  saloons  be 
closed  between  certain  hours.''  By  way  of  preventing  conceal- 
ment of  illegal  selling,  it  is  provided  in  some  of  the  states  that 
the  windows  of  the  place  where  liquor  is  sold  shall  not  be  ob- 
structed by  screens,  shutters  or  otherwise.  This  is  a  proper 
police  regulation  and  is  constitutional,®  and  may  properl}'  be 
enforced  as  to  windows  opening  on  private  grounds  as  well  as 
those  opening  on  the  public  thoroughfare.^  It  is  immaterial 
whether  the  blinds  or  screens  which  are  required  by  such  stat- 
ute to  be  removed  were  affixed  to  the  windows  before  the 
enactment  of  the  statute  or  afterwards.^*    These  statutes  may 

1 S.  T.  nisley,  81  la.  49.    So  where  actuaUy  obstructs  him  in  the  exer- 

it  appears  that  defendant  kept  liq-  cise  of  his  rights:  Ibid, 

uor  on  adjoining  premises,  and  that  ^S.  y.  McGrew,  11  la.  112;  &  y. 

it  was  carried  to  the  place  charged  Collins,  11  la.  141;  S.  y.  Schilling,  14 

to  haye  been  a  nuisance,  and  that  la.  455;  S.  y.  Little,  42  la.  61;  &  y. 

persons  resorted  to  the  latter  for  Dean,  44  la.  048. 

the  purpose  of  drinking,  the  fact  of  ^  P.  y.  Paquin,  74  Mich.  84 

keeping  the  liquor  on  the  adjoining  ^  Infra,  §  1280. 

premises  may  be  shown:  C.  y.  Lyons,  ?  P.  y.  James,  100  Mich.  522.    As  to 

160  Mass.    174;    C.    y.  Vahey,    151  closing  on  Sundays,  holidays   and 

Mass.  57.  election  days,  see  infra,  §§  1264^  1265. 

2  S.  y.  Adams,  81  la.  593.  «  S.  y.  Doyle,  15  R.  L  325. 

»a  y.  Paul,    5   R   L   185;    a  y.  » C.  y.  Brothers,  158  Mass.  20a 

Keeran,  5  R  L  497.    A  priyate  indi-  lo  C.  y.  Sawtelle,  150  Mass.  320;  C 

yidual  would  not  be  authorized  to  y.  Kane,  143  Masa  92b 
abate  a  nuisance,  except  so  far  as  it 
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apply  to  internal  screens  or  partitions  as  well  as  to  obstructions 
in  the  windows,  but  they  ought  not  to  be  considered  as  appli- 
cable to  permanent  partitions  between  rooms  necessarily  di- 
vided, where  partitions  are  for  the  purpose  of  enabling  the 
occupant  to  rent  a  portion  of  his  premises  for  another  purpose,^ 
or  where  the  license  recognizes  the  existence  of  two  rooms  in 
the  premises  occupied  by  the  licensee.*  Whether  any  particu- 
lar obstruction  which  is  not  total  in  its  character  materially 
interferes  with  the  view  of  the  interior  of  the  premises  is  a 
question  for  the  jury.'  These  regulations  apply  not  only  to 
the  times  when  the  place  is  legally  and  actually  open  but  to  all 
times.* 

§  1251.  Intent. — The  question  as  to  the  extent  to  which 
knowledge  and  intent  are  essential  to  constitute  the  offense 
provided  for  by  the  various  liquor  laws  has  already  been  dis- 
cussed under  different  sections  of  this  chapter,^  and  will  be 
further  considered  with  reference  to  sales  to  minors  and  intoxi- 
cated persons  in  a  subsequent  section.*  Evidence  as  bearing 
on  the  intent  will  be  spoken  of  under  the  sections  relating  to 
evidence.''  Little  is  left  to  be  said  in  this  section  except  to 
state  the  general  proposition  that  the  intent  with  which  the 
prohibited  act  is  done  is  immaterial  in  determining  its  crim- 
inality. The  person  making  a  sale  or  carrying  on  the  business 
which  comes  within  statutory  regulation  is  bound  to  know 
whether  or  not  his  acts  are  contrary  to  the  law.*  Even  where 
by  statute  the  intent  is  made  material,  the  question  is  not  one 
of  good  conduct  and  uprightness  in  the  transaction  of  the  busi- 
ness, but  whether  the  defendant  intended  to  do  the  act  under 
circumstances  prohibited  by  law.*  Thus,  if  the  statute  pro- 
hibits sales  by  an  innkeeper  except  to  guests,  the  innkeeper 
is  bound  to  know,  at  his  peril,  whether  the  person  to  whom 

1  a  ▼.  Andrews,  82  Tex.  7a  Ap.  875.    And  see  supra,  §  128.    But 

2  G.  ▼.  Barnes,  140  Masa  447.  in  an  action  for  a  penalty  Imposed 
>  C.  V.  McDonnough,  150  Mas&  504.    for  retailing,  it  appearing  that  de- 

^  C.  v.  Casey,  134  Mass.  194.  f endant  had  apparently  acted  igno-                          i 

Ai8fttpra,§§  1222, 1237.  rantly  and  not  wilfully,  the  court 

^  Infra,  g  1257.                         ^  refused  to  set  aside  a  verdict  for  de- 

T  Infra,  %  1279.  f endant,  saying  that  it  was  a  hard 

8  C.  ▼.  Sinclair,  138  Mass.  493;  C.  v.  action:  Gilbert  v.  Hendricks,  2  Brev. 

Holstine,  132  Pa.  St  357 ;  a  v.  Downs.  161. 

116  N.  C.  1064;  S.  v.  Chastain,  19  »U.  a  v.  White,  42  Fed.  R.  13a                                I 

Oreg.  176;  McMillan  v.  a,  18  Tex.  j 
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the  sale  is  made  is  a  guest  or  not.^  If  a  sale  is  made  which  is 
within  the  statutory  prohibition,  it  is  immaterial  that  the  pur- 
pose of  the  purchaser  was  to  use  the  liquor  for  external  appli- 
cation only;'  it  is  immaterial,  also,  that  the  defendant  was 
entrapped  into  making  the  sale  by  a  detective.'  As  intent  is 
not  material,  it  is  not  necessary  to  charge  that  the  act  com- 
plained of  was  wilfully  done/ 

Y.   Special  Exoeptions  dt  Oases  of  Physioiaks,  Dbuooists, 

Pboduosbs,  Era 

§  1262.  Exceptions  by  statute ;  need  not  be  negatiyed. — 

While  it  has  been  said  in  some  cases  that  the  law  will  make 
the  necessary  exceptions  to  the  rigid  provisions  of  the  statutes 
as  to  sales  of  liquors  so  as  to  exclude  cases  that  are  not  within 
the  mischief  intended  to  be  remedied  by  the  statute,  such  as 
sales  for  medicinal  or  sacramental  purposes,'  yet  the  weight  of 
authority  is  probably  to  the  contrary,  and  it  is  quite  positively 
declared  in  many  cases  that  unless  an  exception  is  made  by 
statute  none  can  be  made  by  the  courts,  even  though  the  act 
complained  of  was  for  the  humane  purpose  of  alleviating  suf- 
fering, and  not  such  as  would  seem  to  be  within  the  policy  of 
the  statutory  regulations.'  Even  statutory  provisions  author- 
izing sales  by  physicians  and  druggists,  or  sales  for  authorized 
purposes,  are  to  be  looked  upon  as  matter  of  defense  which  the 
accused  must  establish,  and  which  the  prosecution  need  not 
negative  in  the  indictment,  unless  the  exception  is  embodied  in 
the  statutory  definition  of  the  offense,^  or,  as  is  said,  in  the  en- 

la    ▼.    Barnes,     188     Mass.    511.  son  v.  S.,  15  Ind.  449;  BaU  v.  a,  50 

Whether  under  a  statute  requiring  Ind.  595;  Hooper  v.  S.,  56  Ind.  153; 

that  the  sale  of  liquor  shall  be  only  Elrod  v.  S.,  72  Ind.  292;  Payne  v.  S.. 

in  connection  with  furnishing  food  74  Ind.  203;  Nixon  v.  S.,  76  Ind.  524; 

and  shelter,  the  person  who  orders  S.   v.  Larrimore,  19  Ma  391;   S.  v. 

liquor  with  a  small  amount  of  food  Wray,  72  N.  C5.  253. 

is  a  bona  fide  guest  or  not,  is  for  the  *S.  v.  Gummer,  22  WIsl  441;  C.  v. 

jury:  C.  v.  Hagan,  140  Mass.  289.  Kimball,  24  Pick.  366;  a  v.  Brown, 

^a  V.  Brown,  31  Me.  522.  31  Me.  522;  a  v.  Woodward,  84  Me, 

»P.  V.  Curtis,  95  Mich  212,    And  293;  Thomason  v.  a,  70  Ala.  20;  Carl 

in  general  see  mpra,  §  118.  v.  a,  89  Ala.  93;  a  v.  Wool,  86  N.  C. 

*a  V.  Abbott,  31  N.  H.  434.    And  708;  Gault  v.  a,  34  Ga.  533;  Noecker 

further  as  to  charging  the  intent  in  v.  P.,  91  111.  468. 

the  indictment,  see  infra,  §  1270.  ^Metzker  v.  P.,  14  IlL  101;  C.  v. 

•  Donnellv.  a,2Ind.658;Thomas-  Hill,  5  Grat  682;  a  v.  Downs,  116 
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acting  clause.^  This  conclusion,  however,  is  not  reached  by  all 
the  courts,  and  it  has  sometimes  been  held  that  where  the  stat- 
ute contains  provisions  exempting  druggists  and  physicians 
from  its  operation,  the  indictment  should  negative  the  fact 
that  the  person  making  the  sale  complained  of  was  a  druggist 
or  ^physician  or  within  other  such  provision.' 

§  1253.  Sales  by  physicians  and  druggists. —  On  the  prin- 
ciple stated  in  the  preceding  section  that  exceptions  are  not 
to  be  made  to  the  liquor  laws  save  as  therein  provided,  a  sale 
of  liquor  by  a  physician  or  druggist,  even  in  good  faith,  to  one 
purchasing  for  use  as  a  medicine,  is  not  lawful,  except  as  the 
provisions  of  the  statute  in  regard  to  such  cases  are  complied 
with ;  •  but  the  administering  of  spirituous  liquors  by  a  physi- 
cian to  a  patient  is  not,  in  itself,  a  sale  within  the  meaning  of 
such  statutes  in  regard  to  a  sale  of  liquor.*  Where  the  statute 
authorizes  liquor  to  be  furnished  by  a  regular  practicing  phy- 
sician who  in  good  faith  prescribes  the  same  as  medicine  to 
his  patient,  a  druggist  may  sell  upon  a  prescription  given  by 
the  physician.'    Generally,  however,  the  statutes  authorize 

K  C.  1064;  S.  v.  Jaques,  68  Ma  260;  complaint  was  for  keeping  a  saloon 

S.  V.  Moore,  107  Mo.  78;  Surratt  v.  open  after  legal  hours,  it  was  held 

S.,  45  Miss.  601.    Sale   in    original  not  necessary  to  aver  that  the  place 

package    need    not   be    negatived,  kept  open  was  not  a  drug-store,  the 

though  such  sale  would  be  lawful:  name  of  the  place  as  stated  in  the 

S.  V.  Robinson,  49  Me.  285;  supra,  indictment  being  sufiScient  to  nega- 

§  1204.    And  see  infra,  §  1278.  tive  the  exception  referred  to:  P.  v. 

1  Baeumel  v.  S.,  26  Fla.  71.  So  as  Bobbins,  70  Mich.  180;  P.  v.  Sullivan, 
to  an  exception  of  domestic  wine:  83  Mich.  355.  If  it  appears  that  de- 
S.  V.  Stapp,  29  la.  551;  S.  v.  Curley,  fendant  was  a  druggist,  and  it  is 
33  la.  359;  S.  v.  Miller,  53  la.  84.  But  charged  that  he  had  not  paid  the 
in  another  case  it  is  said  that  the  tax  and  filed  a  bond  as  required,  the 
rule  as  to  negativing  an  exception  burden  of  showing  such  facts  is  on 
is  to  depend  upon  its  nature  and  not  the  prosecution :  P.  v.  Beach,  93  Mich, 
upon  the  place  in  the  statute  where  25.  Contra^  C.  v.  Perry,  148  Mass.  160. 
it  is  made:  S.  v.  O'Donnell,  10  R  L  ^Carson  v.  S.,  69  Ala.  235;  Barton 
472.  v.  S.,  99  Ind.  89;  Wright  v.  P.,  101 

2  P.  V.  Haas,  79  Mich.  4W;  P.  v.  Ill  126;  Newman  v.  S.,  7  Lea,  617; 
Decarie,  80  Mich.  578;  S.  v.  McBride,  Woods  v.  S.,  36  Ark.  36;  S.  v.  Mo- 
64  Mo.  364;  a  v.  Starney,  71  N.  G  Brayer,  98  N.  C.  619;  U.  S.  v.  Smith, 
202;  Kinser  v.  a,  9  Ind.  543;  S.  v.  45  Fed.  R.  115. 

Scarlett,  38  Ark.  563;  Thompson  v,        *Schaffner  v.  S.,  8  Ohio  St  642. 
a,  37  Ark.  40a    Objection  on  this       »C.  v.  Reynolds,  89  Ky.  147.    Con- 
ground  should  be  taken  by  motion    tra,  under  statute  requiring  practio- 
to  quash  and  not  afterwards:  P.  v.    ing  physicians  to  file  an  affidavit^ 
Drennan,  86  Mich.  445.    Where  the    etc.:  Battle  v.  S.,  51  Ark.  97. 
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druggists  to  sell  on  physicians'  prescriptions  for  medicinal  pur- 
poses ;  bat  even  then  the  sale  must  be  for  a  proper  purpose  or 
on  the  reasonable  belief  that  it  is  for  a  proper  purpose.^  So 
where  physicians  are  authorized  to  sell  for  medicinal  purposes, 
it  is  essential  that  the  person  to  whom  the  liquor  is  sold  be  a 
l>ona  fide  patient  in  course  of  treatment,  and  if  the  sale  is 
merely  in  evasion  of  the  law  as  to  selling  for  a  beverage  the 
physician  will  be  liable.'  Where  the  statute  specifies  that 
sales  by  druggists  may  be  made  on  physician^  prescriptions,  it 
is  necessary  that  the  prescription  have  all  the  requisites  indi- 
cated by  statute.'  If  a  statute  specifies  that  such  sales  may  be 
made  on  ^'  the  requisition  of  a  physician  for  medicinal  pur- 
poses," a  verbal  or  written  request  by  the  physician  will  be 
sufficient.^  It  is  sometimes  provided  that  there  must  be  a  sep- 
arate prescription  for  each  sale.*  Where  the  statute  .author- 
izes sales  by  druggists  on  the  physician's  prescription,  it  seems 
that  one  who  is  both  a  physician  and  a  druggist  cannot  sell  on 
his  own  prescription.*  Statutes  uniformly  make  some  provis- 
ion for  sales  for  mechanical,  medicinal,  sacramental  and  other 
proper  purposes,  but  they  do  not  agree  as  to  the  method  in 
which  such  sales  shall  be  made.  Generally  druggists  are  au- 
thorized to  sell  for  those  purposes,  sometimes  without  special 
permit  or  license,  except  such  druggist's  license  as  may  be  re- 
quired of  them  to  carry  on  the  general  business,''  while  in  other 
states  a  special  license  or  permit  in  addition  to  the  druggist's 

iC.  ▼.  Gould,  158  Mass.  499;  P.  v.  be  illegal,  will  depend  on  the  cir- 

Safford,  6  Denio^  112.    But  all  that  cumstances  of  the  case  as  bearing 

is  required  of  the  physician  is  that  on  the  question  of  good  faith:  S.  v. 

after  reasonable   investigation   he  May,  83  S.  C.  89.    Even  where  the 

shaU  believe  in  good  faith  that  his  statute  does  not  require  a  separate 

patient  needs  the  liquor  as  a  medi-  prescription  for  each  sale,  a  written 

cine  before  he  prescribes  it:  C.  y.  prescription  directing  a  repetition 

Minor,  88  Ky.  422L  of  the  medicine  as  needed  will  not 

'Redding  v.  8.,  91  Ga.  231;  S.  ▼.  cover  more  than  one  sale:  Edwards 

Atkinson,  33  a  C.  100.  v.  a,  121  Ind.  460. 

»&  V.  Tetrick,  34  W.  Va.  137;  a  v.       «a  v.  Anderson,  81  Ma  78;  Brin- 

Ooz,  23  W.  Va.  797.  son  v.  a,  89  Ala.  105.   Contra,  Boone 

«  Bain  v.  a,  61  Ala.  75.  t.  a,  10  Tex.  Ap.  4ia 

•Carrington  v.  C,  78  Ky.  8a   And       'a  v.  Cox,  28  W.  Va.  797;  Harper 

whether  a  sale  of  the  quantity  au-  t.  a,  3  Lea,  211;  Jones  y.  a,  68  Ala. 

thorized  by  a  prescription  in  por-  559;  Brooks  t.  a,  55  Misa  445;  a  y. 

tions  on  different  occasions,  instead  Mercer,  58  la.  182L 
of  the  whole  quantity  at  once,  will 
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license  is  necessary.*  And  under  the  right  thus  given  to  drug- 
gists to  sell  they  may  sell  to  other  druggists  for  purposes  of 
compounding  and  manufacturing  incident  to  the  druggist's  busi- 
ness;* but  they  cannot  sell  to  an  ordinary  purchaser  separately 
the  ingredients  of  which  a  medical  preparation  is  composed, 
one  of  them  being  intoxicating  liquor,  leaving  to  the  purchaser 
to  do  the  compounding.*  A  druggist  will  usually  be  protected 
in  sales  made  for  proper  purposes  if  good  faith  has  been  used 
and  the  sale  is  made  in  the  belief  that  the  purchaser  intends  to 
use  the  liquor  for  the  purpose  for  which  he  pretends  to  buy  it. 
He  is  not  required  to  investigate  the  truth  of  the  purchaser's 
statements,  even  though  the  purchaser  be  a  stranger  to  him;^ 
but  for  illegal  selling,  even  though  having  a  license  or  permit, 
he  will  be  punishable  as  other  sellers  without  authority.'  The 
question  is  one  of  good  faith,*  and  if  the  sale  by  the  druggist 
is  without  knowledge  or  belief  on  his  part  that  the  liquor  is  to 
be  used  for  the  proper  purpose  for  which  it  is  ostensibly  sold,^ 
or  artfully  sold  to  evade  the  law  as  to  selling  for  a  beverage,* 
or  without  ordinary  caution  and  diligence  in  ascertaining  for 
what  purpose  the  liquor  is  wanted,*  the  druggist  will  be  punish- 
able for  illegal  selling.  While  the  general  question  is  whether 
the  intent  is  to  violate  the  law,**  and  the  druggist  is  not  bound 
to  ascertain  at  his  peril  for  what  use  the  liquor  is  bought,"  yet 

1  S.  V.  Gray,  61  Conn.  39;  Brown  'Leppert  v.  &,  7  Ind.  300;  McGuire 

V.  a,  9  Neb.  189;  S.  v.  Bissell,  67  la.  v.  S.,  37  Miss.  369. 

616.    Where  it  is  required  that  the  ^a  v.   Harris,   64  la.    287;  a  v. 

druggist  be  a  registered  pharmacist,  Knowles,  57  la.  669. 

it  is  no  defense  for  one  who  is  not  ^  Davis  v.  a,  93  6a.  45;  a  v.  Cum- 

registered  that  the  sales  were  made  mins,  76  la.  133.  The  kind  and  quan- 

by  a  clerk  who  was  duly  registered:  tity  of  liquor  kept  by  the  druggist 

a  V.  Norton,  67  la.  641.  may  be  considered  in  determining 

^Dennehy  v.  Chicago,  120  III  627;  the  intent  with  which  it  is  kept:  a 

Wood  ▼.  Smith,  23  Vt  706.  v.  Shank,  74  la.  649.    Evidence  of 

*a  ▼.  Hall,  79  Me.  501;  a  v.  Brown,  other  sales  may  be  received  as  bear- 

60  N.  H.  205.  ing  on  the  intent:  Dobson  v.  a,  5 

4  P.  v.  Hinchman,  75  Mich.  587.  Lea,  271 ;  S.  v.  Elliott,  45  Kan.  525. 

^Baeumel  v.  a,  26  Fla.  71;  a  v.  The  burden  of  showing  good  faith  is 

Harris,  64  la.  287;  a  ▼.  Knowles,  57  on  the  seller:  Miles  v.  S.,  5  W.  Va. 

la.  669;  a  ▼.  Salts,  77  la.  19a    See  524;  Haynie  v.  a,  82  Miss.  400.  Proof 

•tfpro,  g  1229.  of  the  justification  devolves  upon 

•U.  a  V.  White,  42  Fed.  R.  138;  the  druggist:  Hines  v.  a,  93  Ga.  187. 

Zapf  ▼.  a,  11  Ind.  Ap.  860;  8.  v.  Tan-  And  see  infra,  §  1281. 

ner,  60  Kan.  365.  ^^  Hottendorf  v.  a,  89  Ind.  282L 

11  a  V.  Mitchell,  28  Ma  562. 
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tho  burden  of  proof  is  on  the  defendant  to  show  that  the  sale 
was  within  the  specifications  of  the  statute;  that  is,  that  the 
conditions  of  the  statute  had  been  complied  with.^  Thus,  a 
pharmacist  may  be  guilty  of  keeping  a  nnisance  under  a  stal. 
ute  declaring  a  place  kept  for  the  illegal  sale  of  liquor  to  be  a 
nuisance,'  or  for  selling  to  be  drunk  on  the  premises,'  even 
though  he  has  a  permit  as  a  pharmacist.  Where  the  statute 
provides  for  sales  by  pharmacists  on  written  applications,  or 
prescriptions  of  a  physician,  the  pharmacist  must  determine 
from  all  the  circumstances  whether  the  purchase  is  in  good 
faith  for  proper  purposes.* 

§  1354.  Sales  by  producers  or  manufacturers.—  Some  stat- 
utes exempt  from  the  provisions  of  the  law  as  to  sales  the  pro- 
ducer or  manufacturer  and  sometimes  the  product  of  domestic 
fruit,  etc'  The  constitutionality  of  these  statutes  has  already 
beien  discussed,*  The  statutes  frequently  limit  the  right  of  re- 
tail sales  on  the  part  of  the  manufacturer  or  producer  to  his 
own  premises,^  and  a  sale  at  some  distance  from  the  place  of 
manufacture,  though  on  land  belonging  to  the  manufacturer, 
will  not  be  lawful  as  at  the  place  of  manufacture;'  nor  if  the 
producer  has  two  or  more  houses  will  sales  at  each  of  them  be 
deemed  sales  on  the  premises;  but  the  right  to  sell  will  be  lim- 
ited to  the  place  of  production.®  Where  the  exemption  was  of 
sale  of  cider  by  the  niaker  thereof,  it  was  held  to  be  applicable 
to  cider  manufactured  from  fruit  raised  by  others  as  well  as  by 
the  manufacturer;"  but  a  provision  in  behalf  of  persons  making 
wine  from  grapes  or  berries  of  their  own  growing  will  not  ex- 
tend to  cover  such  liquors  made  from  wild  berries.**    Where 

1 G.  y.  Perry,  148  Masa  180.  the  right  to  sell  at  a  single  place 

3  &  ▼.  Mullenhoff,  74  la.  271 ;  S.  v.  within  the  county,  and  that  place 

Salts,  77  la.  193.  need  not  be  the  place  of  manufact- 

3C.  V.  Mandeville,  142  Mass.  469.  ure:  Britton  v.  C,  105  Pa.  St  311. 

*S.  V.  Aulman,76  la.  624;  a  v.  » S.  v.  Wyl,  55  Ma  67. 

Thompson,  74  la.  119;  a  v.  Huff,  76  lOQ.  v.  Mahoney,  152  Mass.  49a    The 

la.  200.  exemption  protects  sales  by  servants 

ft  As  to  alleging  and  proving  this  or  agents  of  the  manufacturer  as 

exception,  see  supra,  §  1252i  well  as  those  made  by  the  manufaot- 

^ Supra,  §  1202.  urer  personally:    Ibid.;  S.  v.  ELart^ 

7  3.  V.  Jaeger,  68  Mo.  40a  107  N.  C.  796;  Jeffries  v.  8.,  52  Ark. 

8S.  V.  Hazell,  100  N.  C.  471;  a  v.  420. 

Whissenhunt,  98  N.  C.  682.    Some-  "  Galloway  v.  S.,  60  Ark.  862.    A 

times  a  distiller's  license  gives  him  provision  as  to  "grapes  or  berries ** 
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manufacturers  are  permitted  to  sell  at  the  place  of  manufact- 
ure, they  are  thereby  relieved  from  the  requirement  to  have  a 
license  as  retailers  or  dram-shop  keepers.^  Sometimes  the  man- 
ufacturer's right  to  sell  is  limited  to  a  considerable  quantity,  or 
to  such  a  package  as  liquor  is  usually  put  up  in  by  manufact- 
urers.* A  manufacturer  is  not  a  wholesale  dealer  within  stat- 
utes as  to  taxation.'  It  may  be  required,  however,  of  manu- 
facturers that  they  shall  obtain  license,  but  such  provisions  are 
usuaUy  applicable  to  sales  as  merchants  and  not  as  manufact- 
urers.* 

YL  Spsolal  Pbohibitions. 

§  1265.  Provisions  in  general, —  It  is  generally  provided 
that  sales  shall  not  be  made  to  certain  classes  of  persons,  such 
as  minors,  drunkards,  Indians,  etc.,  and  in  certain  localities, 
such  as  within  a  specified  distance  of  an  educational  institu- 
tion, or  on  special  days,  such  as  Sundays,  holidays,  and  elec- 
tion days.  Begulations  like  this  are  in  the  proper  exercise  of 
the  police  power,'  and  are  not  unconstitutional  because  lack- 
ing uniformity  in  their  application.*  Thus,  it  has  been  pro- 
vided that  sales  shall  not  be  made  to  females  in  any  wine- 
room  kept  in  connection  with  a  saloon,''  or  in  any  place  where 
women  are  employed  or  led  to  assemble  for  the  purpose  of 
business  therein  carried  on,^  or  in  any  restaurant  or  refresh- 
ment saloon,'  or  in  any  place  of  amusement  or  apartment 
opening  into  the  same.^^  There  have  also  been  special  provis- 
ions as  to  sales  within  a  specified  distance  of  a  certain  factory,^^ 
or  a  certain  railroad  in  the  process  of  construction."  But  it 
will  be  necessary  to  discuss  some  classes  of  exceptions  sepa- 
rately. 

wiU  not  cover  peaches,  though  grown  den  to  allow  minors  to  play  pool  in 

by  the  manufacturer:  Ibid.  saloons  where  even   non-intoxicat- 

^S.  V.  Hart,  107  N.  C.  796;  Jeffries  ing  liquors  are  sold  as  beverages: 

V.  a,  53  Ark.  420.  Snow  v.  a,  50  Ark.  557. 

2  a  V.  Schroeder,  43  Minn.  331 ;  Tip-  «  Supra,  g§  77, 1211. 

ton  V.  P.,  156  111.  341.  ?  Walker  v.  P.,  5  Cola  Ap.  37. 

•Taylor  v.  Vincent,  13    Lea,  383  8 a  v.  Marion,  14  Mont  45a 

(explaining  Webb  v.  a,  11  Lea,  663;  »a  v.  Hogan,  30  N.  H.  36a 

Webb  V.  Baird,  11  Lea,  667).  w  a  v.  White,  7  Baxt  15a 

<  Lawson  v.  C,  14  R  Mon.  335;  a  "  Ashurst  v.  a,  79  Ala.  376;  Barnes 

V.  Stiefel,  74  Md.  546.  v.  a,  49  Ala.  342L 

^ Supra,  §  39.    It  may  be  forbid-  "a  v.  Hampton,  77  N.  C.  536. 
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§  1256.  Sales  to  prohibited  persons. —  Under  statutes  pro- 
hibiting sales  to  minors  or  persons  in  the  habit  of  becoming  in- 
toxicated, it  is  immaterial  what  the  purpose  of  the  sale  may 
be,  or  whether  it  is  within  the  evils  intended  to  be  remedied; 
the  statutory  regulations  must  be  complied  with.  Thus,  it  is 
no  defense  in  making  such  a  sale  not  in  accordance  with  the 
law  that  it  is  for  medicinal  purposes.^  And  it  is  generally  im- 
material whether  the  seller  is  authorized  to  sell  for  lawful 
purposes  or  not.*  Some  courts  have,  however,  construed  ex- 
ceptions into  the  statutes  with  reference  to  sales  to  minors, 
just  as  they  have  into  the  other  statutory  provisions  prohibit- 
ing sales,'  and  have  held  that  such  sales  if  for  medicinal  pur- 
poses,* or  in  large  quantity  when  the  general  statutes  prohibit 
only  sales  in  small  quantity  without  a  license,  are  not  criminal.* 
These  special  restrictions,  being  in  the  nature  of  proper  police 
regulations,  are  applicable  to  sales  in  the  original  package, 
although  such  sales  may  otherwise  be  legal*  As  the  purpose 
of  these  statutes  is  to  prevent  the  evil  effects  which  would  re- 
sult to  the  persons  of  the  particular  classes  intended  and  others 
by  reason  of  their  drinking  intoxicating  liquor,  it  has  generally 
been  held  criminal  to  procure  and  furnish  liquor  to  such  per- 
sons, even  though  the  person  furnishing  is  not  a  seller,  but  an 
agent  for  the  buyer.*^  This  is  not  in  accordance  with  the  weight 
of  authority  as  to  what  constitutes  a  sale  for  other  purposes, 
as  stated  in  a  preceding  section,*  where  it  is  said  that  to  thus 
furnish  is  not  to  sell.  And  indeed  one  court  has  held  that  thus 
to  furnish  liquor  to  a  minor  is  not  criminal,  inasmuch  as  there 
is  no  crime  involved  in  the  purchase  by  the  minor,  and  there- 
fore not  in  a  purchase  through  an  agent.*    The  liability  of  a 

I  a  V.  McBrayer,  98  N.  C.  619.  Thus,  »  Bnitton  v.  S.,  4  Ind.  (Wl ;  Brosee  v. 

in  charging  sale  by  a  druggist  to  a  S.,  5  Ind.  75;  Cool  v.  S.,  16  Ind.  855; 

person  in  the  habit  of  getting  intoxi-  Manvelle  v.  S.,  58  Ind.  63;  S.  ▼.  Zeit- 

cated,  it  is  not  necessary  to  allege  ler,  68  Ind.  441 ;  Arbintrode  ▼.  S.,  67 

that  the  liquor  was  sold  to  be  used  Ind.  267;  Gnrupe  v.  S.,  67  Ind.  327; 

as  a  beverage:  P.  v.  Hamilton,  101  Maxwell  v.  S.,  27  Ala.  660. 

Mich.  87.  «  C.  V.  Zelt,  188  Pa.  St  615. 

^Altenburg  v.  C,  136  Pa.  St  602;  7  Burnett  v.  S.,  92  Ga.  474;  8.  ▼. 

Johnson  v.  P..  83  III  431;  Fitzenrider  Best,  108  N.  C.  747;  Walton  v.  a,  62 

V.  S.,  30  Ind.  338;  Johnson  v.  S..  74  Ala.  197;  Foster  v.  a,  45  Ark.  861;  Q. 

Ind.  197;  S.  v.  Gowgill,  75  Ind.  599;  v.  Hubbard,  60  la.  466. 

a  V.  Hamilton,  75  Ind.  238.  f^  Supra,  §  1233, 

»  See  supra,  §  1252.  9  Bryant  v.  S.,  82  Ala.  5t 

*  Payne  v.  S.,  74  Ind.  20a 

130 
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dealer  for  sales  made  by  his  employees  to  a  minor  or  intoxi- 
cated person  without  his  knowledge  or  consent  has  been  already- 
discussed  under  the  general  subject  of  liability  for  acts  of 
servants  or  agents  in  making  illegal  sales.^  Illegal  selling  to 
such  person  is  not  a  continuing  offense,^  but  each  such  separate 
sale  is  a  distinct  crime.'  Neither  is  such  a  sale  in  any  sense  a 
local  crime,  and  it  is  therefore  not  necessary  to  specify  the  par- 
ticular place  where  it  was  made  or  bring  it  within  the  terms 
of  the  seller's  license.^  The  punishment  for  this  special  class  of 
illegal  sales  may  be  different  from  that  for  illegal  selling  in 
general.' 

§  1257.  Intent  or  knowledge  in  such  cases. —  The  difficulty 
which  has  already  appeared  under  a  variety  of  forms  as  to 
whether  there  is  criminal  liability  for  acts  such  as  are  pro- 
hibited by  statute,  but  done  in  good  faith  and  without  knowl- 
edge of  the  particular  circumstances  which  make  the  act 
criminal,*  also  arises  here  and  there  in  the  same  diversity 
in  the  views  of  the  courts  that  has  already  been  noticed. 
Many  courts  hold  that  the  seller  must  act  at  his  peril  in  this 
respect  as  in  others,  and  must  know  absolutely  whether  the 
person  to  whom  a  sale  is  made  is  one  under  such  disability 
of  minority  or  of  character  as  to  habitual  intoxication  that 
sale  to  him  is  prohibited,  and  the  good  faith  of  the  transaction 
or  the  lack  of  knowledge,  or  even  of  any  circumstances  to  put 
the  seller  on  inquiry  as  to  the  disability,  will  be  no  defense.'' 
But  there  is  perhaps  an  equal  v/eight  of  authority  for  the  prop- 
osition that  intent  is  essential  in  this  as  in  other  offenses,  and 
that  if  without  knowledge  and  without  negligence  a  sale  is 
made  to  a  person  who  is  under  disability  in  this  respect,  the 

^  Supra,  §  1237.  822;  Gallagher  v.  P.,  29  HL  Ap.  401; 

«P.  V.  Hamilton,  101  Mich.  87.  Flynn  v.  Galesburg,  12  111.  Ap.  200; 

'S.  ▼.  Blahut,  48  Ark.  34  Jamison  v.  Burton,  43  la.  282;  Dud- 

4S.  V.  Boggess,  36  W.  Va.718.  ley  v.  Sautbine,  49  la.  650;   S.   v. 

»a  V.  Douglass,  73  la.  279;  Baer  v.  Ward,  75  la.  637;  S.  v.  Thompson,  74 

C,  10  Bush,  8.  la.  119;  a  v.  Hartfiel,  24  Wis.  60; 

^ Supra,  §§  128, 134,  1222, 1251, 125a  S.  v.  Heck,  23  Minn.  549;  Ulrich  v. 

'C.  V.  Gould,  158  Mass.  499;  C.  v.  C,  6  Bush,  400;  Hill  v.  S.,  62  Ala, 

Stevens,  155  Mass.  291;  C.  v.  Julius,  168;  S.  v.  Cain,  9  W.  Va,  559;  S.  v. 

143  Mass.   132;    C.   v.  Emmons,  98  Gilmore,  9  W.  Va.  641 ;  S.  v.  Farr,  34 

Mass.  6;  C.  v.  Zelt,  138  Pa.  St.  615;  W.  Va.  84;  Redmond  v.  S.,  86  Ark. 

McCutcheon  V.  P..  69  111.  601;  Mapes  58;  Crampton  v.  S.,  37    Ark.   108; 

V.  P.,  69  III  523;  Farmer  v.  P.,  77  III  Pounders  v.  S.,  37  Ark.  399. 
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seller  will  be  excused.^  Some  statutes  define  the  offense  so  as 
to  make  knowledge  essential,  and  under  them  the  indictment 
must  allege  such  knowledge.'  But  where  knowledge  is  not  re- 
quired by  the  statutory  definition,  the  prosecution  is  not  re- 
quired to  allege  want  of  knowledge  even  in  those  states  where 
want  of  knowledge  would  be  a  defense;'  that  fact  being  an 
excuse  which  the  defendant  must  establish,  and  the  burden 
being  upon  him  to  show  that  he  had  not  such  knowledge,  and 
that  the  circumstances  were  not  such  as  to  put  him  upon  in- 
quiry.* Thus,  he  may  show  that  the  appearance  of  the  person 
to  whom  the  sale  was  made  was  not  such  as  to  indicate  that  he 
was  a  minor.*  The  mere  statement  by  the  minor  that  he  is  of 
age  will  not  be  sufficient  to  show  due  diligence  on  the  part  of 
the  seller.*  Evidence  of  the  general  reputation  of  the  party 
to  whom  the  liquor  is  sold  as  being  a  habitual  drunkard  is  ad- 
missible for  the  purpose  of  proving  knowledge  of  the  fact  on 
the  part  of  defendant.'  Under  this  general  view  the  question 
whether  defendant  had  knowledge  of  the  age  or  habits  of  the 
person  to  whom  sale  was  made  is  for  the  jury.' 

iMnier  ▼.  a,  6  Ohio  St  275;  Crab-  ^a  ▼.  Kalb.  14  IncL  40a    Where 

tree  v.  S.,  30  Ohio  St  882;  Faulks  ▼.  the  offense  consists  in  knowingly 

P.,  89  Mich.  200;  Adler  y.  a,  55  Ala.  selling,  evidence  that  a  minor  gen- 

16;  a  V.  Kalb,  14  Ind.  403;  Robinius  erally  circulated  the  report  that  he 

▼.  a,  68  Ind.  235;  Robinius  v.  S.,  67  was  of  age  is  admissible  in  behalf  of 

Ind.  94:  Swigart  v.  a,  99  Ind.  Ill;  defendant:  Pressler  t.  a,  18  Tex. 

Hunter  v.  a,  101  Ind.  241.  Ap.  95,    Of  coarse,  where  want  of 

^C.  V.  Bell,  14  Bush,  483;  Hunter  knowledge  is  no  defense,  evidence 

V.  S.,  18  Tex.  Ap.  444;  WiUiams  v.  that  the  minor  appeared  to  be  of 

S.,  23  Tex.  Ap.  70;  Koblenschlag  v.  full  age  is  immateriaL 

a,  28  Tex.  Ap.  264.  «  Harkey  v.  a,  89  Ga.  47a 

»  0.  V.  SeUers,  130  Pa.  St  82;  Ward  7  Adams  ▼.  S.,  25  Ohio  St  584;  At- 

V.  a,  48  Ind.  289;  Werneke  v.  a,  50  kins  v.  a,  60  Ala.  45.    But  it  is  said 

Ind.  22;  Beny  v.  a,  67  Ind.  222;  that  evidence  that  the  intemperate 

Payne  v.  a,  74  Ind.  208;  a  v.  Baer,  habits  of  such  person  were  generally 

87  W.  Va.  1.  known  in  the  community  is  irrele- 

*  Burnett  v.  a,  92  Ga.  474;  Far-  vant,  as  that  would  not  justify  the 

bach  V.  a,  24  Ind.  77;  Goetz  v.  a,  41  inference  that  they  were  known  to 

Ind.  162;  Williams  v.  a,  48  Ind.  806;  the   defendant:    Stanley  v.    a,   26 

Farrell  v.  S.,  45  Ind.  371;  Ferrell  v.  Ala.  26. 

a,  48  Ind,  118;  Brown  v.  S.,  24  Ind.  ^Elam  v.  a,  25  Ala.  5a    The  de- 

113;  Kreamer  v.  S.,  106  Ind.   192;  fendant  must  show  that  he   used 

Mulreed  v.  a,  107  Ind.  62;  Fehn  v.  special  diligence  and  made  honest 

a,  8  Ind.  Ap.  568;  Solomon  v.  S.,  71  inquiry:  Reich  v.  a,  63  Ga.  616. 
Hisa  567. 
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§  1258.  Sale  to  minor  or  intoxicated  person  for  another. — 

Under  statates  making  it  criminal  to  sell  to  minors,  the  ques- 
tion has  arisen  whether  a  sale  to  a  minor  for  the  use  of  an 
adult  is  criminal.  Certainly,  if  the  minor  does  not  disclose  the 
fact  of  his  agency,  the  sale  is  unlawful.*  Some  statutes  forbid 
the  sale  to  a  minor,  whether  for  his  own  use  or  for  the  use  of 
another,  and  no  question  of  agency  can  therefore  be  raised.* 
Aside  from  statutory  provision  it  is,  by  the  weight  of  author- 
ity, not  criminal  to  sell  and  deliver  to  a  minor  liquor  bought 
by  him  as  agent  for  and  to  be  delivered  to  a  third  person  to 
whom  the  sale  might  lawfully  be  made;'  and  it  is  generally 
held  that  a  sale  in  good  faith  to  a  minor  for  a  third  person  on 
the  representation  made  by  the  minor,  believed  on  reasonable 
investigation  by  the  seller  to  be  true,  that  the  liq  uor  is  purchased 
as  agent  for  the  third  person,  will  not  be  illegal.*  But  undoubt- 
edly where  the  sale  is  directly  to  a  minor  or  intoxicated  person 
it  will  be  criminal,  although  the  liquor  is  to  be  drunk  by  another ; 
thus,  where  a  sale  was  made  to  an  intoxicated  person  of  liquor 
to  be  furnished  by  the  seller  to  a  prostitute,  it  was  held  that 
the  sale  was  criminal.^ 

§  1259.  Furnishing  to  minor  or  intoxicated  person. —  The 
statutory  provisions  as  to  sales  to  minors  or  intoxicated  per- 
sons are  usually  broad  enough  to  include  not  merely  a  technical 
sale,  but  also  a  furnishing  or  giving,^  and  it  is  therefore  imma- 
terial whether  the  liquor  is  paid  for  by  the  minor  or  by  a  third 
person ;  ^  and  the  same  rule  is  applicable  to  sales  to  intoxicated 

IQ  V.  Gk)nnle7,   133   Mass.   580;  held  in  some  cases  that  the  seUer 

Ritoher  v.  S.,  68  Miss.  804;  Neely  v.  must  act  at  his  peril  and  will  be  pro- 

&.,  60  Ark.  66;  SioelufF  v.  S.,  53  Ark.  tected  only  where  the  liquor  is  aotu- 

56.  ally  delivered  by  the  minor  to  a 

'  G.  ▼.  O'Leary,  143  Mass.  95;  C.  y.  third  person  and  not  used  by  him- 

Murphy,  155  Mass.  284;  Sumner  y.  Q.,  self:  Dixon  y.  S.,  89  Ga.  785. 

4  Ind.  Ap.  40a  »  SchuUherr  v.  a,  68  Miss.  227. 

«a  y.  Lattinville,  120  Mass.  385;  «Dahmer  v.  S.,  56  Miss.  787;  C.  y. 

a  V.  Walker,  103  N.  C.  413;  Wallace  Davis,  12  Bush,  240.    The  ownership 

▼.  a,  54  Ark.  542;  Waldstien  v.  a,  of  the  liquor  furnished  is  immate- 

29  Tex.  Ap.  82.  But  a  later  Texas  rial;  it  is  the  voluntary  delivery  into 
case  is  to  the  contrary:  Takel  v.  S.,  the  possession  of  a  minor  or  person 

30  Tex.  Ap.  391.  And  also  see  P.  v.  of  known  intemperate  habits,  with 
Oarrett,  68  Mich.  487,  8  Am.  Cr.  R.  or  without  anything  being  given  in 
399,  and  note.  consideration,  which  is  punishable: 

*Monaghan   v.  a,    66  Miss.  513;    HiU  v.  a,  62  Ala.  168. 
Holmes  v,  a,  88  Ind.  145.    But  it  is       ^g.  v.  Best,  108  N.  a  747:  a  v. 
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persons.  Thus,  the  seller  is  liable  if  he  furnishes  liqnor  to  one 
to  whom  the  sale  may  properly  be  made,  but  with  the  known 
purpose  on  the  part  of  saoh  person  to  have  a  part  of  it  drunk 
by  a  minor  or  intoxicated  person  in  the  seller's  presence  by 
way  of  treating;^  and  it  makes  no  difference  that  the  money 
with  which  the  purchase  is  made  is  furnished  by  the  minor  or 
intoxicated  person;'  and  if  the  seller  knew  that  the  liquor  or  a 
part  of  it  was  for  the  consumption  of  a  minor  or  intoxicated 
person  he  is  guilty.'  But  of  course,  if  the  sale  is  to  an  adult 
who  purchases  for  a  minor  not  present,  though  with  the  minor's 
money,  while  the  sale  is  to  the  minor  through  such  agent,  yet 
the  seller  is  not  liable  for  selling  to  a  minor.^  In  some  cases, 
however,  it  has  been  held  that  a  sale  of  liqnor  to  an  adult, 
though  it  is  known  to  be  procured  for  a  minor  or  intoxicated 
person  for  drinking,  even  in  the  presence  of  the  seller,  is  not  a 
sale  to  a  minor  or  intoxicated  person  and  is  therefore  not  crim- 
inal.* 

§  1260.  Who  deemed  minor;  allegation  and  proof  of  age. — 
The  question  of  minority  is  one  of  age,  not  of  disability.  Thus, 
although  the  civil  disabilities  of  a  person  under  the  age  of  mi- 
nority have  been  removed,*  or  the  minor  is  carrying  on  busi- 
ness for  himself,^  nevertheless  the  sale  will  be  illegal.  The 
fact  of  minority  must  be  averred  in  order  to  show  the  act  to 
be  criminal.*  The  age  may  be  proved  by  the  testimony  of  the 
minor  himself  based  on  reputation  in  his  family;*  or  by  testi- 

Munson,  25  Ohio  St  881;  P.  y.  Neu-  to  an  adult  or  to  a  minor  may  be  a 

mann,  85  Mich.  98.  question  of  fact  on  the  evidence : 

iPage  v.  a,  84  Ala.  446;  Walton  Edgar  v.  S.,  45  Ark.  358.    Itisimma- 

▼.  S.,  63  Ala.  197;  S.  y.  Hubbard,  60  terial  that  the  minor  furnishes  the 

la.  466.  money  for  the  purchase  if  that  fact 

s  Liles  y.  S.,  88  Ala.  189;  S.  y.  Scog-  is  not  known  to  the  seUer:  Siegel  y. 

gins,  107  N.  C.  959.    It  is  eyen  said  P.,  106  III  89. 

that  an  adult,  who  with  the  minor's  ^  Coker  y.  S.,  91  Ala.  92. 

money  buys  liquor  for  the  minor,  is  ^  Pounders  y.  S.,  87  Ark.  899. 

an  aider  and  procurer  of  the  sale  to  ^c.  y.  Fowler,  146  Masa  398.  Where 

a  minor  and  punishable:  Foster  y.  the  statute  prohibited  selling  to  any 

S.,  45  Ark.  361.  white    person    under    the   age   of 

•Hunter  y.  S.,  101  Ind.  241.  twenty-one  years,  eta,  it  was  held 

^Gillan  y.  S.,  47  Ark.  555.  necessary  to  aver  in  the  indictment 

•Siegel  y.  P.,  106  III.  89;  Birr  y.  P.,  that  the  minor  was  a  white  person: 

118  IlL  645;  Bryant  y.  a,  82  Ala.  51;  C.  y.  Ewing,  7  Bush,  10& 

Ward  y.  a,  45  Ark.  851.    And  see  »  a  y.  Best,  108  N.  C.  747;  Edgar  y. 

«Hpra»  g  128a    Whether  the  sale  is  a,  87  Ark.  219;  Pounders  y.  a,  37 
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mony  of  witnesses  that  it  was  reasonably  apparent  to  observa- 
tion that  the  purchaser  was  not  of  age,^  or  by  the  general 
opinion  of  persons  acquainted  with  the  minor.* 

§  1261.  Consent  of  parent  or  guardian. —  The  statutes  usu- 
ally make  an  exception  to  the  prohibition  as  to  sales  to  minors 
in  case  of  written  consent  to  such  sale  given  by  the  parent  or 
guardian  of  the  minor,  but  such  exception  is  strictly  construed, 
and  no  consent  save  that  which  comes  within  the  terms  of  the 
statute  will  constitute  an  excuse.*  It  will  not  excuse  a  sale 
to  a  minor  without  the  written  consent  required,  that  he  has 
no  parent  or  guardian  by  whom  consent  might  be  given.*  The 
written  authority  must  be  special  for  each  sale ;  a  general  per- 
mit or  license  extended  to  a  dealer  to  sell  to  a  minor  without 
limitation  as  to  time  or  quantity  will  not  be  sufficient.*  As  the 
description  of  the  offense  itself  is  usually  that  the  sale  is  with- 
out the  written  consent,  etc.,  it  is  necessary  to  allege  the  sale 
to  have  been  without  such  consent  in  order  to  charge  the  crime; 
but  such  want  of  written  consent  may  be  alleged  in  the  gen- 
eral terms  of  the  statute.*  The  negation  must,  however,  be 
broad  enough  to  cover  in  itself  written  consent  which  would  be 
valid ;  thus,  it  is  not  sufficient  to  negative  the  consent  of  the 
father  or  the  mother  where  consent  of  either  parent  would  be 
sufficient;^  likewise,  it  is  not  sufficient  to  negative  the  consent 

Ark.  899.  Where  the  statute  pro-  v.  Clottu,  83  Ind.  409.  And  the  ex- 
hibited sale  of  liquor  to  a  free  per-  ception  of  written  consent  may  be 
son  of  color,  it  was  held  competent  by  statute  taken  away  entirely: 
to  prove  the  status  of  the  person  to  Grepel  v.  S.,  32  Ohio  St  167.  It  is 
whom  liquor  was  sold  by  evidence  no  defense  that  the  sale  was  with 
of  hearsay  or  general  reputation:  the  oral  consent  of  the  parent,  after- 
Tucker  V.  Sw,  24  Ala.  77.  wards  reduced  to  writing:   Hill  v. 

1  Walker  v.  S.,  25  Tex.  Ap.  448;  a,  37  Ark.  395. 

Garner  v.  a,  28  Tex.  Ap.  661.  <  Blair  v.  a,  81  Ga.  628. 

«C.  V.  O'Brien,  134  Mass.  198.    The  »Gin  v.  a,  86  Ga.  751;  Dixon  v.  a, 

testimony  of  the  father,  or  other  86  Ga.  754.    Contra,  Mascowitz  v.  a, 

party  having  opportunity  to  know,  49  Ark.  170. 

that  the  purchaser  "will  be  twenty-  •Freiberg  v.  a,  94  Ala.  91;  Park- 
one  next  August,'' /leZd  sufficient  evi>  inson  v.  S.,  14  Md.  184;  a  v.  Allen, 
dence  that  he  was  not  twenty-one  at  12  Ind.  Ap.  528;  Mogler  v.  S.,  47  Ark. 
the  time  of  the  sale:  Dolke  v.  a,  99  109;  Weed  v.  a,  55  Ala.  13;  MarshaU 
Ind.  229  (overruling  Meyer  v.  a,  50  v.  a,  49  Ala.  21. 
Ind.  18).  ?  Newman  v.  a,  63  Ga.  538;  Lantz- 

s  Adler  v.  a,  55  Ala.  16;  a  v.  Law-  nester  v.  a,  19  Tex.  Ap.  820.    But  an 

rence,  97  N.  C.  492;  Blahut  v.  a,  54  indictment  negativing  the  consent 

Ark.  688;  a  v.  Coenan,  48  la.  567;  a  of  the  mother  is  sufficient  if  the 
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of  the  guardian  only ;  ^  nor  is  it  proper  to  allege  that  the  sale 
was  without  the  written  consent  amd  request^  when  a  written 
consent  or  request  would  be  sufficient  under  the  statute.*  Since 
the  fact  of  the  giving  of  written  consent  is  peculiarly  within  the 
defendant's  knowledge,  the  burden  of  proving  it  is  upon  de- 
fendant/ and  the  prosecution  makes  a  prima  facie  case  by 
proving  the  sale  without  any  evidence  as  to  the  want  of  such 
consent.* 

§  1262.  Sale  to  habitual  drunkard  or  Intoxicated  person. 
The  statutes  are  not  uniform  in  defining  the  offense  of  selling 
to  drunkards  or  intoxicated  persons.  If  the  statutory  prohi- 
bition is  as  to  sales  to  drunkards  or  persons  in  the  habit  of  be- 
coming intoxicated  or  of  known  intemperate  habits,  it  will  be 
sufficient  to  show  that  the  buyer  was  in  the  habit  of  using 
liquor  interaperately ;  *  and  proof  of  a  particular  number  of 
intoxications  within  a  given  time  cannot  be  declared  sufficient 
by  the  court  as  a  matter  of  law  to  establish  the  fact;  the 
question  is  one  for  the  jury.*  Witnesses  may  properly  testify, 
however,  that  they  frequently  have  seen  the  person  to  whom 
the  sale  is  charged  to  have  been  made,  under  the  influence  of 
liquor.^  But  a  person  who  is  in  the  habit  of  drinking  is  not 
necessarily  in  the  habit  of  getting  intoxicated.*  It  is  suffi- 
cient to  show  that  such  person  has  been  intoxicated  frequently 
and  has  thereby  acquired  an  involuntary  tendency  to  become 
intoxicated.'  The  person  to  whom  the  sale  was  made  is  com- 
petent to  testify  as  to  his  intemperate  habits,^*  and  all  persons 
having  sufficient  knowledge  of  his  general  character  are  com- 
petent to  testify  as  to  whether  he  was  or  was  not  generally 
known  as  a  person  of  intemperate  habits.^^    If  it  is  sought 

proof  shows  the  death  of  the  father  *  Kamman  v.  P.,  24  IlL  Ap.  388L 

and  that  there  is  no  guardian:  Reich  ^S.  v.  Pratt,  34  Vt.  323;  Mapesv. 

▼.  a,  63  Ga.  616.  P.,  69  IlL  523.    Evidence  of  five  oc- 

1 S.  V.  Emerick,  35  Ark.  324.  casions  of  intoxication  is  sufficient 

>  C.  V.  Hadcraft,  6  Bush,  91.  evidence  to  go  to  the  jury  on  that 

«  Reynolds  v.  a,  82  Tex.  Ap.  86.  question:  Gallagher  v.  P.,  120  IlL  179. 

<  Birr  v.  P.,  113  IlL  645;  Monroe  ▼.  8  Mullinix  v.  P.,  76  IlL  211. 

P.,  113  IlL  670;  Harbaugh  v.  Mon-  »  Murphy  v.  P.,  90  IlL  59.    But  it  is 

mouth,  74  IlL  367;  Farrall  v.  S.,  32  not  essential  to  show  beyond  a  rea- 

Ala.  557;  Freiberg  v.  a,  94  Ala.  91;  sonable  doubt  that  he  is  constantly 

Ridling  v.  a,  56  Ga.  601;  Edgar  v.  or  usually  intoxicated:  Ibid. 

a,  37  Ark.  219;  Pounders  v.  a,  37  "Tatum  v.  a,  63  Ala.  147. 

Ark.  399.  U  Tatum  t.  a,  63  Ala.  147. 

•  Mapes  V.  P.,  69  IlL  52a 
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to  prove  that  the  sale  was  to  an  intoxicated  person,  it  is  not 
necessary  to  prove  that  such  person  was  drunk  at  the  very 
moment  of  the  sale;  if  it  appears  that  he  was  drank  shortly 
before  the  sale  it  is  sufficient.^  But  if  the  charge  is  of  a  sale 
to  a  person  in  the  habit  of  getting  intoxicated,  it  must  appear 
that  he  had  that  habit  at  the  time  the  sale  was  made.'  Some 
statutes  make  the  offense  to  consist  in  selling  to  a  habitual 
drunkard  after  notice  in  writing  that  he  is  such.*  A  person 
is  drunk  in  the  legal  sense  when  he  is  so  far  under  the  influ- 
ence of  intoxicating  liquor  that  his  passions  are  visibly  ex- 
cited and  his  judgment  impaired.^ 

§  1263.  Sales  to  Indians. —  The  federal  statutes  and  the 
statutes  of  some  states  prohibit  the  sales  of  intoxicating  liquors 
to  Indians,'  and  such  a  provision  in  a  state  statute  is  not  in 
conflict  with  the  federal  statutes  on  the  same  subject;  it  is  a 
proper  exercise  of  police  power.*  But  the  federal  courts  have 
exclusive  jurisdiction  of  the  violation  of  the  federal  statutes, 
no  matter  where  the  sale  may  be  made.^  Such  a  state  statute 
is  applicable  to  Indians  as  a  class,  regardless  of  their  citizen- 
ship or  tribal  relations ;  *  but  the  federal  statutes  relate  only  to 
Indians  who  are  under  the  charge  of  an  Indian  superintendent 
or  agent.* 

1  Kammann  t.  P.,  124  IlL  481.  U.  a,  1  Dak.  5;  P.  v.  Bray,  105  CaL 

2ZeizerT.  a,  47  Ind.  129;  Wiede-  844 

mann  v.  R,  92  IH  814;  Dolan  ▼.  a,  «T.  v.  Guyot,  9  Mont  4ft. 

122  Ind.  141.  7  XJ.  a  V.  Burdick,  1  Dak.  142.    Sales 

*  Dolan  y.  a,  122  Ind.  141 ;  a  t.  by  an  Indian  to  an  Indian  within  an 

Smith,  122  Ind.  178.    If  the  statute  Indian  reservation  are  not  prohib- 

prohibits  sales  by  hotel-keeper,  mer-  ited:  Ibid.;  U.  a  v.  Winslow,  8  Saw. 

chant,  grocer,  etc,  to  any  person  337. 

after  notice  not  to  sell  to  such  per-  ^  P.  v.  Bray,  105  CaL  344 

son,  the  fact  of  notice  and  that  the  >  U.  a  v.  Burdick,  1  Dak.  142;  U.  a 

defendant  was  one  of  the  classes  of  v.  Flynn,  1  DiU.  451.    The  fact  that 

persons  named  in  the  statute  must  the  Indian  has  received  allotted  land 

be  alleged:  a  y.  Heitsch,  29  Minn,  and  taken  an  oath  of  allegiance  to  the 

134  United  States  and  become  %  citizen 

^  a  V.  Pierce,  65  la.  85.    And  see  is  not  sufficient  to  show  that  he  is 

a  V.  Huxford,  47  la.  1ft.    Drunken-  not  within  the  control  of  an  Indian 

ness  has  the  same  significance  as  in-  agent  if  he  has  not  been  released  by 

toxication:  Smith  v.  Bigelow,  19  la.  the  government  from  the  charge,  su- 

459.  pervision  and  control  of  such  agent: 

*U.  a  v.  Winslow,  3  Saw.  337;  U.  Renfrew  v.  U.  a,  3  OkL  161. 
a  V.  Flynn,  1  DilL  451 ;  Bruguier  v. 
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§1264.  Selling  on  Sundays  or  holidays. —  There  are  osa- 
nally  statutory  provisions  as  to  sales  on  Sanday  or  on  a  legal 
holiday  or  on  an  election  day ;  ^  and  a  provision  as  to  Sanday 
selling  ifi  not  anconstitational  as  an  interference  with  religions 
freedom.*  A  day  set  apart  by  recommendation  of  the  gov- 
ernor or  president  as  a  day  of  fasting,  prayer  or  thanksgiving, 
whether  it  be  a  regular  thanksgiving  day  or  a  different  day 
designated  for  a  special  reason,  may  be  by  statute  a  public 
holiday.'  But  a  declaration  by  statute  that  bills  and  notes 
shall  not  be  presented  for  acceptance  or  payment,  etc.,  on  a 
particular  day  does  not  make  it  a  legal  holiday  for  every  pur- 
pose, and  therefore  does  not  bring  it  within  the  provisions  of 
statutes  as  to  selling  liquor  on  holidays.^  In  general,  a  license 
to  sell  does  not  authorize  sales  on  Sunday  in  violation  of  the 
general  Sunday  statutes;'  but  where  there  are  statutes  pro- 
hibiting sales  on  Sunday  it  is  immaterial  whether  the  sdler 
has  a  license  or  permit  or  not,*  unless,  of  course,  the  statute  as 
to  Sunday  sales  relates  specifically  to  particular  classes  of  per- 
sons, such  as  licensed  dealers  or  tavern-keepers.'  If  the  gen- 
eral statutes  relating  to  sales  of  liquor  apply  only  to  sales  of 
certain  small  quantities,  then  a  statute  as  to  sales  on  Sanday 
will  be  limited  in  its  application  to  sales  of  like  quantities;^ 
but  under  other  forms  of  the  statute  sales  in  any  quantity  are 
illegal.*  In  general,  that  will  constitute  a  sale,  furnishing,  giv- 
ing, etc.,  upon  Sunday  which  would  constitute  such  acts  within 
statutes  regulating  sales  on  other  days.^*  Where  the  sale  is  ono 
which  would  be  unlawful  on  any  day,  for  instance,  by  an  un- 

1 S.  V.  Sinnott,  15  Neb.  472;  Martin  *  Ruge  v.  a,  62  IncL  388;  a  v.  At- 

V.  a.  80  Neb.  507;  a  y.  Peterson,  88  kinson,  189  IncL  426. 

Minn.  14a  A  sale  between  Saturday  *  Omit  v.  C,  21  Pa.  St  426i 

midnight  and  dawn  of  Sunday  morn-  <  Meyer  v.  a,  50  Ind.  18;  Stein  v.  S., 

ing  is  a  sale  on  the  night  of  Sun-  50  Ind.  21;  Lehritter  v.  a,  42  Ind. 

day  within  the  statutory  meaning:  883;  a  v.  Edlavitch,  77  Md.  144;  a 

Kroer  v.  P.,  78  III  294.     And  see  y.  Heckler,  81  Ma  417. 

cases  ciAd  in  the  next  section,  where  ^  Bode  y.  a,  7  GiU,  826;  Jensen  y.  S., 

it  is  said  that  the  statute  as  to  sell-  60  Wis.  577. 

ing  or  keeping  open  upon  an  eleo-  ^Schlict  y.  a,  81  Ind.  246;  Morris 

tion  day  extends  to  all  portions  of  y.  S.,  47  Ind.  508-;  Beardsley  y.  a,  49 

the  twenty-four  hours  within  which  Ind.  240. 

the  election  is  held.  *  S.  y.  Eskridge,  1  Swan,  4ia 

2  a  y.  Ambs,  20  Mo.  214  w  Supra,  §§  1233-1235. 

» P.  y.  Ackerman,  80  Mich.  588. 
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licensed  dealer,  it  may  be  prosecuted  under  the  general  statute 
as  an  illegal  selling,  although  it  is  made  on  Sunday  and  would 
be  also  punishable  under  the  Sunday  statute;^  but  if  a  dealer 
has  authority  to  sell  on  other  days,  and  the  sale  is  illegal  only 
because  made  on  Sunday,  he  should  be  proceeded  against  under 
the  Sunday  statute  and  not  for  selling  without  a  license.* 
Sometimes  the  statutes  relate  only  to  selling  on  Sunday,'  but 
where  they  provide  for  selling  or  keeping  open  a  place  for 
sale,  these  are  two  distinct  offenses  for  which  separate  convic- 
tions may  be  had,  even  though  there  is  only  proof  of  one  par- 
ticular sale.^  It  is  sufficient  to  constitute  a  keeping  open  that 
a  place  for  selling  was  open  for  that  purpose,  without  re- 
gard to  whether  any  sales  were  actually  made,'  or  whether  the 
liquor  sold  was  drunk  on  the  premises.'  Neither  is  it  neces- 
sary to  allege  or  prove  that  the  keeping  open  of  the  place  was 
a  nuisance  or  hurtful  to  the  neighborhood  or  to  the  encourage- 
ment of  idleness,  gaming,  etc.^  Generally  the  purpose  for 
which  the  place  is  open  is  held  to  be  immaterial,  and  an  open- 
ing on  Sunday  for  any  kind  of  business,®  or  even  for  cleaning 
out  the  place,^  or  fot  the  purpose  of  drying  fruit,^®  or  in  order 
that  the  bartender  may  help  himself  to  a  drink,"  is  criminal. 
If  the  sale  of  liquor  is  carried  on  in  the  same  place  as  other 
business,  it  is  unlawful  to  keep  the  place  open  for  the  transac- 
tion of  the  other  business  although  no  sale  of  liquor  is  contem- 
plated;^ as,  for  instance,  where  a  restaurant  and  a  bar-room 
are  connected  by  internal  connections,  the  keeping  open  of  the 
restaurant,  through  which  access  may  be  had  to  the  bar-room, 
is  unlawful  and  it  is  immaterial  that  the  internal  connection 

1 C.  V.  Harrison,  11  Gray,  810.    So  tippling  purposes:  Patten  v.  Cen- 

if  a  license  expressly  forbids  Sun-  tralia,  47  IlL  370. 

day  selling,  a  sale  on  Sunday,  even  ^  Harris  v.  P.,  1  Ck>la  Ap.  289. 

by  a  licensed  dealer,  may  be  prose-  ^  Hall  v.  S.,  8  Ga.  18;  Fant  y.  P., 

cuted  as  a  sale  without  license:  CL  45  IlL  259. 

V.  Hoyer,  125  Mass.  209.  «  P.  v.  Minter,  59  Mich.  557. 

5«  C.  V.  Naylor,  84  Pa.  St  8a    And  »  P.  v.  Roby,  52  Mich.  577. 

see  mproy  §  1229.  w  King  v.  S.,  77  Ga.  784 

» S.  V.  Pearson,  2  Md.  810;  Lincoln-  n  p.  y.  Crowley,  90  Mich.  860. 

ton  V.  McCarter.  Busbee,  429.  "  McNeill  v.  S.,  92  Tenn.  719. 

<  S.  V.  Ambs,  20  Mo.  214.  "  Cooper  v.  S.,  88  Ga.  441 ;  Harmon 

»Hall  V.  a,  8  Ga.  18;  Koop  v.  P.,  v.  a,  92  Ga.  455;  P.  v.  Higgins,  56 

47  111.  827.    But  it  is  said  to  be  es-  Mich.  159;  P.  v.  Beller,  78  Mich.  640; 

sential  that  the  keeping  open  be  for  P.  y.  Bingsted,  90  Mich.  871.    Al- 
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is  apparently  shut  off  on  Sunday  by  curtains  or  otherwise,  pro- 
vided there  is  in  fact  a  means  of  access  to  the  bar-room.^  It  is 
not  necessary  that  the  place  for  selling  be  kept  open  in  the 
same  manner  as  on  week  days ;  it  is  enough  that  it  is  so  kept  that 
access  may  be  had  thereto  and  liquor  there  obtained,  whether 
by  one  door  or  by  another,  and  whether  the  door  is  kept  open 
or  is  opened  upon  application  for  admittance.*  Thus,  if  a  part 
of  a  tippling-house  is  used  as  a  bed-room,  the  keeping  open  on 
Sunday  of  a  door  from  such  bed-room  into  the  saloon  is  a  vio- 
lation of  the  law ;  *  but  to  open  the  door  in  response  to  a  knock 
of  an  officer  to  allow  him  to  search  for  a  person  is  not  an  open- 
ing on  Sunday,  though  a  crowd  follows  him  into  the  bar/  In 
general,  however,  the  intent  is  immaterial,  the  question  simply 
being  whether  the  place  is  kept  open  either  by  the  proprietor 
or  those  having  charge  of  the  place  under  his  authority .•  It 
is  sufficient  to  show  a  sale  on  any  Sunday  within  the  period 
covered  by  the  prosecution  without  regard  to  the  particular 
date  named  in  the  indictment.*  It  is  not  necessary  to  allege 
the  particular  location  of  the  place  kept  open  further  than  to 
bring  it  within  the  jurisdiction  of  the  court.^ 

§  1265.  Selling  on  electioQ  day.— Where  a  statute  prohibits 
selling  or  keeping  open  on  election  day,  such  prohibition  applies 
to  the  whole  day  of  twenty-four  hours  on  which  the  election 
is  held,  without  regard  to  the  hours  of  the  day  during  which 
the  polls  are  by  law  required  to  be  kept  open.'    A  permission 

though  a  restaurant  may  be  permit-  v.  S.,  63  Ark.  269;  Megowan  v.  C,  3 

ted  to  serve  meals  on  Sunday,  yet  Met  (Ky.)  3.   The  rule  requiring  the 

the  keeping  open  of  a  saloon  may  date  of  the  commission  of  the  of- 

be  criminal,  although  it  is  kept  open  fense  to  be  charged  is  applicable  as 

for  the  furnishing  of  meals,  if  it  in  other  oflfenses  unless  there  is  some 

furnishes  liquor  at  the  same  time:  statutory  provision  on  the  subject: 

Lynch  v.  P.,  16  Mich.  47a  Effinger  v.  a,  47  Ind.  285.    But  usu- 

iHussey  v.  S.,  69  Ga.  54;    P.  t.  ally  the   statutory   provisions   are 

Hughes,  90  Mich.  868.  such  that  a  charge  of  a  sale  on  Sun- 

>  Kroer  v.  P.,  78  IlL  294  day  is  sufficient  without  allegation 

»  Harvey  v.  S.,  65  Ga.  56a  of  date:  P.  v.  Wheeler,  96  Mich.  1. 

<  Miller  v.  S.,  68  Misa  53a  '  P.  v.  Ringsted,  90  Mich.  871;  Me- 

»  P.  V.  Blake,  52  Mich.  566.  gowan  v.  C,  2  Met  (Ky.)  a 

•  Koop  V.  P.,  47  IlL  327;  Lucas  v.  a,       ^Schuck  v.  a,  50  Ohio  St  498;  C. 

92  Ga.  454   The  fact  that  the  day  of  v.  Murphy,  95  Ky.  88:  Kane  v.  C,  89 

the  month  named  falls  on  a  week-  Pa.  St  522;  Janks  v.  a,  29  Tex.  Ap. 

day  is  immaterial  if  the  charge  is  of  238;  Jones  v.  a,  32  Tex.  Ap.  533; 

keeping  open  on  Sunday:  Marquardt  Lawrence  v.  a,  7  Tex.  Ap.  192l 
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of  the  judges  of  election  to  sell  or  keep  open  either  during  the 
hours  of  election  or  after  the  closing  of  the  polls  will  be  no  de- 
fense.^ But  when  the  statute  prohibits  selling  during  a  public 
election,  a  charge  of  selling  on  and  during  an  election  day  will 
not  be  good.*  It  is  immaterial  that  the  act  of  selling  or  giving 
away  liquor  on  election  day  has  no  reference  to  the  election 
itself,  no  exceptions  being  made  by  the  statute.'  In  case  of 
keeping  open  a  saloon,  it  is  immaterial  that  other  commodities 
are  kept  there  for  sale.^  The  statutes  are  usually  broad  enough 
to  cover  any  election,  whether  state,  county  or  municipal,  gen- 
eral or  speciaL  Thus,  an  election  held  in  pursuance  of  an  act 
allowing  cities  to  vote  on  the  question  of  water-works  is  a 
municipal  election ;  ^  and  where  the  general  statute  regulates 
primary  as  well  as  general  elections,  a  primary  election  may  be 
within  the  provisions  as  to  selling  or  keeping  open  on  election 
day.*  The  validity  of  a  special  election  cannot  be  called  in 
question  in  a  prosecution  for  selling  on  the  day  it  is  held,  on 
the  ground  that  it  was  irregularly  called.^  So  if  a  special  elec- 
tion is  held  in  one  ward,  a  sale  in  the  city,  though  outside  of 
such  ward,  is  unlawful  under  a  statute  prohibiting  the  sale  of 
liquor  upon  the  day  of  any  election  in  the  "  city  where  the 
same  may  be  holden."  •  Where  the  statute  referred  only  to 
election  day,  it  was  held  that  the  day  of  the  election  of  a  school 
director  was  not  included.*  It  is  necessary  to  allege  positively 
the  holding  of  the  election  on  the  day  when  the  sale  or  act  of 
keepipg  open  is  charged,^*  and  it  is  said  that  it  must  also  be  al- 
leged what  the  election  was  for,  not  merely  that  an  election 
was  held ;  ^  but  it  is  generally  held  sufficient  to  allege  that  de- 

iEngli8hT.S.,7Tex.Ap.  171;  Jones  by  any  person  daring  the  day  on 

V.  &,  82  Tex.  Ap.  68a  which  any  election  is  held  in  his 

*S.  V.  Starney,  71  N.  C.  203,  voting  precinct,  it  is  necessary  in 

<  Wolf  ▼.  S.,  59  Ark.  297.  charging  snch  selling  to  allege  that 

4  Haines  v.  S.,  7  Tex.  Ap.  80;  Croell  the  election  was  being  held  in  his, 

V.  &,  25  Tex.  Ap.  59^    And  see  cases  the  defendant's,  voting  precinct,  and 

cited  in  preceding  section  as  to  keep-  there  cannot  be  any  conviction  for 

ing  open  on  Sunday.  selling  in  another  precinct  during  a 

ft  S.  V.  Kidd,  74  Ind.  554  special  election  held  there:  Smith  v. 

•a  V.  Hirsch,  125  Ind.  207.  a,  18  Tex.  Ap.  454 

T  Janks  V.  S.,  29  Tex.  Ap.  283;  Geib  »  Stout  v.  a,  43  Ark.  4ia 

V.  a,  81  Tex.  Ap.  514  wg.  v.  Weaver,  88  Ind.  542. 

•Qualter  v.  a,  120  Ind.  9a    But  "Hoskey  v.  a,  9  Tex.  Ap.  20a 
where  the  statute  prohibits  seUing 
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fendant  did  sell  or  did  keep  open  a  place  for  the  sale  of  liqaor 
on  a  certain  named  day  being  an  election  day,^  or  simply  on 
election  day,'  and  that  such  election  was  held  by  lawfol  author- 
ity in  case  it  is  a  special  election.* 

§  1366.  Selling  near  churches^  educational  institutions^ 
etc. —  In  some  states  there  are  statutory  provisions  against  the 
sale  of  liquor  within  specified  distances  of  churches^^  school- 
houses,'  or  institutions  of  learning.*  The  prohibition  with  ref- 
erence to  a  church  is  not  applicable  to  a  building  used  primarily 
for  educational  purposes,  in  which  religious  services  are  held 
on  suitable  occasions  and  at  stated  intervals.'^  But  where  the 
statute  has  special  reference  to  a  particular  church,  it  will  be 
immaterial  that  the  church  has  been  discontinued,  inasmuch  as 
the  protection  may  be  considered  to  have  been  for  the  benefit 
of  the  people  living  within  the  specified  territory  as  well  as  for 
the  benefit  of  the  church  itself.*  In  measuring  distance  it  should 
be  estimated  in  a  straight  line  from  any  part  of  the  building 
or  place  in  which  the  liquor  is  sold  to  any  part  of  the  school  or 
other  building  with  reference  to  which  the  prohibition  is  sought 

1 S.  Y.  Powell,  3  Lea,  164.  distance  from  a  school-house  on  the 

3  S.  V.  Irvine,  3  Heisk.  155.  same  thoroughfare  though  it  has  dif- 

s  Janks  t.  S.,  29  Tex.  Ap.  233;  Geib  ferent  names  in  its  different  parts: 

V. a, 81  Tex.  Ap. 514    Form:   Under  Q  v.  McDonald,  160  Masa  52a    The 

the  Texas  statute  it  has  been  held  boarding  up  of  the  entrance  or  win- 

8u£Qcient  to  allege  that  the  defend-  dows  fronting  on  the  street  in  ques- 

ant  sold  or  gave  away  the  liquor,  as  tion  is  not  material:  G.  v.  Whelan, 

the  case  may  be,  during  a  certain  134  Mass.  206. 

day, "  being  an  election  day  in  which  *  It  is  immaterial  whether  the  in- 
an  election  was  then  and  there  being  stitution  is  a  private  one  or  is  sup- 
held  under  and  by  lawful  authority  ported  out  of  the  public  school  fund: 
for  the  purpose  of  voting  for  presi-  Tillery  v.  S.,  10  Lea,  35.  And  the 
dential  electors,  congressmen,  state,  prohibition  applies  to  the  time  when 
district,  county  and  precinct  officers,  the  institution  is  not  in  operation  by 
the  same  being  a  general  election,"  reason  of  vacation  as  well  as  to 
and  this  will  doubtless  be  sufficient  other  times:  Ibid.  But  under  the 
in  any  state:  Borches  v.  S.,  33  Tex.  Arkansas  statute  the  provision  does 
Ap.  96.  ^  not  apply  to  common  schools:  Black- 
*a  V.  Sowers,  111  N.  C.  685.  well  v.  &,  86  Ark,  17a  If  the  pro- 
A  In  re  Liquor  Locations,  13  R.  L  hibition  is  as  to  a  certain  distance 
78a  The  Massachusetts  statute  pro-  from  an  incorporated  school,  the 
hibits  the  granting  of  a  license  to  fact  of  incorporation  is  material: 
sell  within  four  hundred  feet  of  a  Brewer  y.  S.,  7  Lea,  6821 
school-house  situated  on  the  same  '*  S.  v.  Midgett,  85  N.  G.  58a 
street:  0.  v.  Jenkins,  137  Mass.  572;  «a  v.  Eaves,  106  N.  d  752. 
and  such  prohibition  extends  to  that 
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to  be  applied.'  Such  prohibitions  even  as  applicable  to  fair 
grounds  during  the  time  that  a  fair  is  held  there  are  not  uncon- 
stitutional, persons  engaged  m  regular  business  within  the  pro- 
hibited territory  not  being  forbidden  to  transact  such  business.* 
It  appears  that  sales  by  druggists  and  for  excepted  purposes 
maj'^  be  made  within  the  protected  territory,  even  without  par- 
ticular provision  therefor.'  The  indictment  should  specifically 
show  that  the  sale  was  within  the  prescribed  territory.*  It  is 
not  necessary  to  designate  the  institution,  nor  the  beverage 
sold,*  nor  give  the  name  of  the  person  to  whom  the  sale  was 
made,  nor  negative  exceptions  in  the  statute.* 

VII.  The  Procedure;  Seizure;  Indictment;  Evidence. 

§1267.  Seizure;  property  in  liquors.— In  many  of  the 
states  it  is  provided  that  liquor  kept  for  illegal  sale  may  be 
seized  under  search-warrant  and  on  condemnation  destroyed. 
Such  a  proceeding  is  not  a  criminal  proceeding  against  any 
individual,  and  an  individual  becomes  a  party  only  by  a  volun- 
tary appearance.''  A  discussion  of  the  peculiarities  of  such  pro- 
ceeding would  not  be  germane  to  criminal  law,  but  in  the  note 
cases  referring  thereto  are  collected.®    To  render  liquors  sub- 

iln  re  Liquor  Locations,  18  R.  L  ^a  v.  U.  S.  Express  Co..  70  la.  271. 

783i  But  the  proceeding  is  criminal  in  its 

2S.  V.  Stovall,  103  N.  C.  416.  nature,  and  it  is  said  that  one  who, 

>  Henwood  ▼.  S.,  41  Miss.  579.    But  has  himself  made  a  party  as  a  claim- 

held  that  a  manufacturer  could  not  ant  to  the  liquor  has  the  rights  of 

sell  within  the  prohibited  territory,  the  defendant  in  a  criminal  prosecu- 

though  in  wholesale  packages,  if  for  tlon;  for  instance,  a  verdict  in  his 

consumption:  S.  t.  Tarver,  11  Lea,  favor  should  not  be  set  aside  upon 

658.  motion  in  arrest  of  judgment:  S^  v. 

*  Ragan  V.  Sm  67  Miss.  832.    Where  Harris,  40  la.  95.     The  process  for 

the  charge  was  of  selling  within  the  search  and  seizure  does  not  author- 

prescribed  distance  of  "  church  and  ize  search  and  seizure  against  the 

schools,"  held,  that  it  was  not  suffi-  person,  but  only  as  to  a  place  named: 

ciently  definite:  Gazola  v.  S., 45  Ark.  S.  v.  Therrlen,  86  Me.  425.    The  ap- 

458w  pearance  of  the  claimant  and  pres* 

^S.  V.  Odam,  2  Lea,  220.    The  in-  entation  of  his  claim  cures  all  de- 

dictment    need    not    describe   the  fects  in  the  notice  on  which  the 

church,  for  instance,  by  the  exact  search-warrant  is  issued  so  far  as  he 

words  used  in  the  statute:  Block  v.  is  concerned:  G.  v.  Intoxicating  Liq- 

B.,  66  Ala.  493.  uors,  146  Mass.  509. 

^S.  V.  Staley,  8  Lea,  565.    In  gen-  ^S.  v.  Intoxicating  Liquors,  44  Vt. 

eral   as   to   indictment,  see  infra,  208;  S.  v.  Intoxicating  Liquors,  58 

§§  1270-1274.  Vt  594;  a  v.  Whalen,  85  Me.  469;  Q. 
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ject  to  seizure  and  confiscation,  it  must  appear  that  they  were 
kept  to  be  illegally  sold;  the  mere  fact  of  finding  liquors  is 
not  sufficient.^  But  it  is  not  necessary  that  the  liquors  were  kept 
to  be  sold  at  the  house  where  they  are  found  or  on  the  prem- 
ises; the  unlawful  keeping  for  sale  may  be  for  sale  in  any 
place  where  such  selling  would  be  unlawful.'  The  intent  to 
sell  in  violation  of  law  must  be  by  the  person  having  the  right 
to  sell ;  that  is,  the  owner.'  Under  statutory  provision  for  the 
seizure  and  destruction  of  liquor  found  in  tbe  possession  of  a 
carrier  for  illegal  transportation,  it  is  immaterial  whether  the 
officers  of  the  carrying  corporation  know  the  character  of  the 
property  and  the  use  to  which  it  is  to  be  put;  it  is  their  duty 
to  know  whether  the  goods  received  for  transportation  are 
such  as  the  law  authorizes  to  be  sold.^  Liquors  seized  under 
the  provisions  of  statute  cannot  be  taken  from  the  officer  upon 
replevin,  for  they  are  in  the  custody  of  the  law;*  but  intoxi- 
cating liquors  are  property,  although  their  sale  may  be  forbid- 
den and  they  are  kept  for  an  unlawful  purpose,  and  they  may 
therefore  be  attached  for  debt,*  and  the  stealing  of  them  may 

V.  Riley,  86  Me.  144;  C.  y.  Intoxicat-  or  the  name  of  the  person  may  be 
ing  Liquors,  135  Masa  519;  S.  ▼.  described  as  unknown:  C.  v.  Intoxi> 
Thompson,  44  la.  399;  Weir  v.  Allen,  eating  Liquors,  116  Mass.  24  Liquors 
47  la.  483.  As  to  sufficiency  of  de-  owned  and  kept  by  and  in  possession 
scription  of  the  place  to  be  searched,  of  a  corporation,  and  intended  by  its 
see  C.  y.  Intoxicating  Liquors,  146  directors  to  be  sold  lawfully  in  its 
Mass.  509;  S.  y.  Thompson,  44  la.  399.  business,  but  which  are  by  its  man- 
Some  statutes  proyide  that  no  war-  ager  intended  to  be  and  are  unlaw- 
rant  shall  be  issued  for  searching  a  fully  sold,  without  the  knowledge 
d  welli  ng-house,  except  under  specific  and  consent  of  the  directors,  are  sub- 
circumstances:  S.  y.  Whalen,85  Me.  ject  to  forfeiture  under  a  complaint 
469;  Sanders  y.  S.,  2  la.  230,  277.  As  of  keeping  with  intent  to  sell  by 
to  making  complaint  against  the  such  manager:  C.  y.  Intoxicating 
persoQ  by  the  officer  seizing  the  liq-  Liquors,  163  Mass.  42. 
uor.  see  S.  y.  Intoxicating  Liquor,  58  ^  GL  y.  Intoxicating  Liquors,  116 
Vt  594;  Fenner  y.  S.,  3  R  L  107.  Mass.  24.  But  the  fact  of  selling  is 
^C.  y.  Intoxicating  Liquors,  105  not  material:  C.  y.  Intoxicating  Liq- 
Mass.  595;  C.  y.  Intoxicating  Liquoi*s,  uors,  142  Mass.  470. 
116  Mass.  21;  C.  y.  Intoxicating  Liq-  >S.  y.  Intoxicating  Liquors,  63  Me. 
uors,  116  Mass.  24;  Darst  y.  P.,  51  IlL  121. 

286;  S.  y.  Harris,  36  la,  136.  And  the  *  S.  y.  U.  S.  Express  Ca.  70  la.  271. 

information  should  cliarge some  spe-  ^Funk  y.  Israel,  5  la.  438;  S.  y. 

cific  person  as  owner  or  keeper  with  Harris,  38  la.  242;  Weir  y.  Allen,  47 

the  illegal  intent,  and  the  eyidence  la.  482;  Fries  y.  Porch,  49  la.  351. 

should  show  the  keeping  by  the  per-  <^  Tucker  y.  Adams,  63  N.  H.  861; 

son  thus  specified  with  such  intent:  S.  y.  Johnson,  33  N.  H.  441;  FuUer  y. 

a  y.  Intoxicating  Liquors,  64  la.  300;  Bean,  80  N.  H.  181. 
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constitute  larceny,*  If  the  liquor  is  owned  for  a  lawful  pur- 
pose, it  may  be  recovered  by  replevin  from  one  who  has  un- 
lawfully  taken  it.* 

§  1268.  Second  offense. — It  is  frequently  provided  by  stat- 
ute that  the  second  or  subsequent  offense  under  these  statutes 
shall  be  more  severely  punished.  A  second  violation  means  a 
violation  of  the  law  after  conviction  for  a  prior  offense  of  the 
same  character.'  All  the  acts  of  illegal  selling  before  the  first 
conviction  constitute  but  one  offense;*  at  any  rate,  there  must 
be  evidence  of  a  prior  conviction  before  there  can  be  convic- 
tion of  a  second  offense.*  But  under  charge  of  a  second  offense 
there  may  be  conviction  of  a  first  offense.*  A  second  offense 
does  not  necessarily  consist  in  the  same  form  of  violation  of  the 
statute,  but  if  the  statute  prohibits  the  selling,  furnishing  or 
giving  away,  a  conviction  for  selling  is  available  to  double  the 
penalty  if  there  is  a  subsequent  conviction  for  furnishing.^ 

§  1269,  Venue. — The  venue  must,  of  course,  be  proved  as  in 
any  other  crime.  If  the  charge  is  of  selling,  it  must  appear 
that  the  sale  was  made  in  the  county  of  the  prosecution;*  but 
the  question  as  to  whether  the  place  of  sale  is  to  be  deemed 
the  place  where  the  order  is  taken  or  where  the  order  is  filled 
has  already  been  discussed.* 

§  1270.  Indictment. —  These  offenses  being  statutory,  the 
general  rule  is  applicable  that  an  indictment  or  information  is 
sufiicient  which  follows  the  language  of  the  statute  or  ordi- 
nance under  w^ich  the  offense  is  charged."  Nevertheless,  it  is 
essential  that  the  act  charged  as  constituting  the  crime  be  so 
designated  by  time,  place  and  other  characteristics  as  that  de- 
fendant may  know  for  what  he  is  prosecuted  and  be  enabled 
to  prepare  his  defense,"  and  the  indictment  must  be  broad 

I S.  V.  May,  20  la.  805.  to  the  venue  of  public  offenses  com- 

2  Harrison  v.  Nichols,  81  Vt  709.  mitted  within  five  hundred  yards  of 

»C.  V.  Welsh,  2  Va.  Caa  57.  the  boundary  line  of  the  county  is 

^  U.  S.  V.  Gordon,  1  Cranch,  C.  C.  58.  applicable  to  violations  of  the  liquor 

»  S.  V.  Haynes,  36  Vt  570;  Walters  law:  S.  v.  Rockwell,  82  la.  429. 

V.  S.,  6  la.  507;  a  v.  Leis.  11  la.  416.  ^ Supra,  §  1237. 

•a  V.  Ensley,  10  la.  149;  a  v.  Gaf-  "C.  v.  Wood,  4  Gray,  11;  Skinner 

feny,  66  la.  26a  v.  a,  120  Ind.  127;  a  v.  Hoard,  12S 

7  a  V.  Haynes,  86  Vt  667;   a  v.  Ind.  34;  Mankato  v.  Arnold,  36  Minn. 
Sawyer,  67  Vt  239.  62;  S.  v.  Adams.  16  Ark.  497. 

8  Rice  V.  P.,  38  III  435;  a  V.  Will-  "  Arrington  v.  C,  87  Va.  96;  Burch 
iams,  3  Hill  (S.  C),  91.    A  statute  as  v.  Republic,  1  Tex.  608;  a  v.  Ck>x,  29 
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enough  to  bring  the  case  within  the  statato.^    Bat  in  some 
cases  it  has  been  held  sutBcient  to  aver  generally  that  the  act 
was  in  violation  of  law.'    The  allegation  that  the  act  was  con- 
trary to  law  is  said  not  to  be  sufficient,  however,  if  it  may  or 
may  not  be  criminal,  depending  on  circumstances;  in  that  event, 
the  circumstances  showing  it  to  be  criminal  must  be  pleaded.' 
But  if  all  acts  of  a  particular  character  are  illegal,  for  instance, 
sales  without  license,  then  it  is  enough  to  say  that  the  sale  was 
without  a  license  or  was  unlawful,  or  use  other  such  general 
language  negativing  the  lawfulness  of  the  act;^  though  in  most 
cases  the  indictments  of  this  character  are  supported  under 
some  general  statutory  provision  as  to  what  shall  be  a  sufficient 
charge  in  prosecutions  under  the  liquor  law.'    The  necessity 

Ma  475;  S.  ▼.  Steedman,  8  Rich.  813;  to  any  person  after  notice  not  to  sell 

C.  T.  White,  18  R  Mon.  492;  Smith  to  such  person,  it  must  be  charged 

V.  S.,  82  NeU  105;  S.  v.  Pischel,  16  that  defendant  is  one  of  the  classes 

Neb.  490;  S.  v.  Burchard,  4  S.  Dak.  of  seUers  specified  in  the  statute:  S. 

648.    It  is  not  sufficient  to  charge  v.  Heitsch,  29  Minn.  184, 

that   defendant   wrongfuUy   failed  >  a  v.  Smith,  85  Tex.  182;  a  v.  Allen, 

and  omitted  to  close  and  keep  closed  82  la.  248.  It  has  been  held  sufficient 

a  saloon  without  stating  that  he  to  say  that  it  was  in  violation  of  a 

owned  it  or  had  control  of  it:  a  ▼.  particular  section  of  the  state  stat- 

Gluck,41Minn.558.  It  is  not  enough  utes:  Oshe  v.  a,  87  Ohio  St  494;  8. 

to    charge    that  defendant  i8  the  v.  Freeman,  27  la.  888. 

keeper  of  a  saloon  in  which  intoxi-  '  C.  v.  Intoxicating  Liquors,  138 

cating^  liquors  are  kept  for  sale,  et-c.,  Mass.  506;  C.  v.  Hickey,  126  Mass. 

without  charging  that  such  circum-  250:   Crone  ▼.  a,  49  Ind.  588.    In 

stances  existed  at  the  time  of  the  charging  the  keeping  of  a  place  for 

commission  of  the  offense:  Sikes  ▼.  illegal  sale  or  keeping  for  sale,  it  is 

a,  67  Ala.  77.    In  some  states  the  not  necessary  to  negative  the  cir- 

court  may  require  specifications  of  cumstances  under  which  seUing  or 

the   particulars   of   the   offense  if  keeping  would  be  legal;  the  general 

deemed  necessary,  to  advise  the  de-  allegation  of  keeping  for  an  illegal 

fendant  as  to  the  act  charged:  a  v.  purpose  is  sufficient:  C.  v.  Bennett, 

Bacon,  41  Vt.  526;  a  v.  Tracey,  12  108  Masa  27. 

R  L  216.  <a  V.  Young,  5  Coldw.  51;  a  v. 
1  Woodworth  v.  S.,  4  Ohio  St  487.  Mooty,  8  Hill  (a  C),  187;  Howell  v. 
Thus,  an  indictment  for  selling  by  8.,  4  Ind.  A  p.  148.  But  it  seems  that 
wholesale  without  paying  a  special  to  say  that  a  sale  charged  was  un- 
tax prescribed  is  defective  if  it  fails  lawful  is  not  enough,  without  show- 
to  charge  that  the  defendant  is  a  ing  how  it  was  unlawful;  as,  for  in- 
liquor  dealer  and  to  state  whether  stance,  whether  by  a  person  not 
the  special  tax  was  a  state  or  county  having  any  license:  C.  v.  Crossley, 
tax:  S.  V.  Martin,  84  Ark.  840.  If  162  Mass.  515;  Q  v.  Byrnes,  126  Mass. 
the  statute  prohibits  sales  by  any  248. 

hotel-keeper,  merchant,  grocer,  etc.,  ^  Began  v.  a,  84  Ala.  449;  Cost  v. 
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of  negativing  the  license  is  considered  elsewhere.*  K  the  sale 
would  be  unlawful  whether  defendant  had  a  license  or  not,  it 
is  not  necessary  to  charge  that  the  sale  was  by  a  person  having 
a  license.*  As  it  is  the  prohibited  doing  of  the  act  which  is 
criminal  without  regard  to  the  particular  intent,  it  is  not  nec- 
essary to  charge  that  the  act  was  wilfully  done.'  Cases  as  to 
sufficiency  of  indictments  under  particular  statutes  are  cited  in 
the  note.*  Some  statutes  make  particular  provisions  as  to  who 
may  make  complaint,  and  how  it  shall  be  made,  but  these  are 
so  far  special  that  they  cannot  be  discussed  generally.* 

§  1271.  Further  as  to  description  of  the  particular  act. — 
Where  the  statutory  crime  may  be  committed  in  different 
forms,  as  by  selling  or  giving  away,  etc.,*  or  selling  to  minors 
or  to  be  drunk  on  the  premises,  it  is  said  not  to  be  neces- 
sary to  specify  the  particular  form  in  which  the  statute  has 
been  violated.'  Thus,  under  statutory  provisions  as  to  indict- 
ment in  liquor  cases  there  may  be  a  conviction,  either  for  vio- 
lation of  a  general  statute  as  to  sales,  or  of  some  particular 
prohibition  of  the  statute;®  but  if  the  statute  provides  for  dis- 
tinct offenses,  the  charge  must  be  specific  as  to  which  offense 
is  committed,  otherwise  it  would  be  objectionable  on  the 

a,  M  Ala.  60;  Olmstead  v.  a,  89  Ala.  »€.  v.  Murphy.  147  Masa  577;  a  v. 

16;  West  v.  a,  70  Miss.  598;  White  Brooks,  SH  Kan.  708;  McCullough  v, 

V.  a,  11  Tex.  Ap.  476.    If  the  statute  C,  67  Pa.  St  80. 

prohibits  the  issuing  of  a  license  for  ^  Devine  v.  a,  4  la.  44a 

selling  for  any  other  purpose  than  ^Xern  t.  a,  7  Ohio  St  411;  ay. 

certain  purposes  named,  it  is  suffi-  Fant  2  La.  An.  837;  a  v.  Bogan,  2 

cient  to  allege  that  the  sale  was  for  La.  An.  838.    So,  where  the  statute 

other  purposes  than  those  named:  a  forbids  the  keeping  of  a  grog-shop 

V.  Perkins,  26  N.  £L  9.  or  place  used  for  the  sale  or  keeping 

I  Supra,  §§  1229, 1252;  infra,  §§  1278,  of  intoxicating  liquors  or  otherwise 

1281.  maintaining  a  nuisance  in  connec- 

^0.  V.  O'Brien,  134  Mass.  198.  tion  with  the  sale  of  liquor,  it  is  suf- 

'a  ▼.  Abbott,  81  N.  H.  434.    And  ficientto  follow  the  statutory  Ian- 
see  supra,  §  1251.  guage  and  to  charge  the  oflfense  as 

*  a  T.  Benjamin,  49  Vt  101;  ay.  committed  in  each  of  those  methods, 

Paige,  50  Vt  445;  Cearfoss,  y.  a  42  and  proof  of  its  commission  in  any 

Md.403:  ay.Churcb,4W.ya.745;  a  one  mode  wiU  be  sufficient:  a  y. 

y.  Chapman,  25  W.  Va.  408;  Johnson  Plastridge,  6  R.  L  76.   But  the  requi- 

y.  S.,60  Ga.  634;  Herine  y.  C,  13  Bush,  site  circumstances,  as  that  the  sale 

395;  Hainline  y.  C,  13  Bush,  850;  was  to  a  person  named  who  was  a 

Morrison  y.  C,  7  Dana,  218;  Powell  minor,  or  the  like,  must  be  alleged; 

y.  a,  69  Ala.  10;  Boon  y.  a,  69  Ala.  Myers  y.  P.,  67  III  60a 

226;  McPherson  y.  a,  54  Ala.  221;  a  ^  Olmstead  y.  a,  89  Ala.  16, 

y.  Marcus»  20  Ark.  20L 
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ground  of  daplicity.^    The  cases  do  not  entirely  agree  as  to 
the  particularity  with  which  the  crime  is  to  be  described,  and 
some  of  the  questions  involved  will  be  considered  in  succeed- 
ing paragraphs.    In  charging  the  unlawful  keeping  for  sale,  it 
is  usuall}"^  considered  sufficient  to  state  the  time  when  and  the 
place  where  and  the  person  believed  to  be  guilty  thereof.'   To 
charge  the  offense  of  illegally  carrying  on  the  business,  it  may 
be  sufficient  to  show  that  for  a  continuous  period  defendant 
was  a  seller,  etc.,  without  using  the  words  "  common  seller."  • 
To  charge  the  maintaining  of  a  nuisance  it  is  sufficient  to  say 
that  defendant  kept,  used  and  maintained  a  certain  building 
and  place,  etc.^    In  charging  an  illegal  sale  it  is  usually  suffi- 
cient to  say  that  defendant  ^^sold,"  *  and  it  is  not  necessary  to 
set  out  a  technical  contract.*    But  in  other  cases  it  is  said  that 
where  the  charge  is  of  a  particular  sale  and  not  of  carrying  on 
a  business  or  selling  in  general,  there  should  be  a  specification 
of  some  particular  act  of  selling,^  and  that  an  allegation  of 
selling  or  giving  away  is  too  indefinite.*    A  sale  made  by  an 
agent  may  be  charged  as  made  by  the  principaL* 

1  MiUer  v.  S.,  5  How.  (Misa)  250;  S.  to  say  that  he  kept  a  oertain  grog- 

▼•  Apperger,  80  Ma  178;  S.  t.  White,  shop  and  tippling-ehop  is  safficieiit» 

81  Kan.  842.    But,  as  above   indi-  it  appearing  that  the  two  are,  under 

cated,  if  the  statute  desoribes  but  the  statute,  the  same  thing:  &  y. 

one  offense,  though  it  may  be  com-  Tracey,  12  R  L  218. 

nutted  in  different  forms,  it  is  not  ^Foreman  v.  Hunter,  59  la.  650. 

objectionable  to  charge  the  differ-  This  case,  however,  was  under  special 

ent  forms  in  one  indictment:  Jillard  statutory  provision  as  to  sufficiency 

Y.  G.,  26  Pa.  St  169;  S.  v.  Fant»  2  La.  of  an   indictment  or  information 

An.  887;  S.  v.  Bogan,  2  La.  An.  888;  under  the  liquor  laws, 

a  V.  Plastridge,  6  R  L  76;  Vaughn  ^a  v.  Buck,  12  Met  524  The  aver- 

V.  S.,  5  la.  369;  S.  V.  Becker,  20  la.  ment  that  defendant  was  a  retailer, 

488;  S.  V.  Baughman,  20  la.  497;  &  eta,  to  a  certain  named  person,  suf- 

V.  Brown,  86  Vt  560.  ficiently  imports  a  sale:  GL  v.  Kim- 

3  a  V.  Brennan,  2   a    Dak.    884;  ball,  7  Met  304. 

Vaughn  v.  a,  5  la.  869.    It  is  not  a  "P.  v.  Heffron,  58  Mich.  527;  P.  v. 

material  defect  that  the  indictment  Minnock,  52  Mich.  628;  Alexander  v. 

charges  the  keeping  "  for  the  pur-  a,  29  Tex.  495. 

pose  of  sale,"  instead  of  "with intent  ^Raisler  v.  a,  55  Ala.  64;  Thomp- 

to  sell,*'  in  the  language  of  the  stat-  son  v.  a,  87  Ark.  408.    So  it  is  too 

ute:  a  V.  Mohr,  53  la.  261.  indefinite  to  say  that  defendant  sold 

'  C.  V.  Leonard,  8  Met  529.  whisky  or  brandy,  but  it  may  be 

<a  V.  Price,  75  la.  243;  C.  v.  Samp-  sufficient  to   charge   that  he   sold 

son,  113  Mass.  191.    It  is  sufficient  whisky  andi  brandy:  Thompson  v. 

under  so.ne  statutes  to  charge  de-  a,  87  Ark.  408. 

fendant  with  keeping   a   tippling-  *S.v.McCance,110Ma398;O'Biyan 

house:  C.  v.  Riley,  14  Bush,  44  And  v.  a,  48  Ark.  42l 
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§  1272.  Time  and  place. —  Aside  from  statutory  provisions 
it  is  of  course  necessary  that  the  time  be  alleged,^  but  it  is  not 
essential  t-o  prove  the  time  as.  charged.*  The  offense  of  keeping 
for  sale  may  be  charged  with  a  continuando^  but  even  in  that 
case  it  is  not  necessary  to  prove  the  keeping  within  the  time 
fixed,  but  any  other  date  may  be  proved  within  the  period  of 
limitation.^  As  to  place,  it  is  sufBcient  as  in  ordinary  cases  to 
charge  the  offense  as  committed  at  a  place  within  the  jurisdic- 
tion of  the  court;  as,  for  instance, in  the  county,  without  more 
particular  specification.*  But  if  the  charge  is  of  illegally  keep- 
ing,* or  selling  to  be  drunk  on  the  premises,  it  is  said  that  the 
place  must  be  particularly  described,^  and  if  the  illegality  of 
the  sale  depends  upon  its  having  been  made  within  a  particular 
portion  of  the  county,  such  as  a  certain  township  or  city,  the 
sale  riiust  be  charged  as  within  such  locality.*  If  the  offense 
charged  is  of  keeping  a  nuisance,  it  is  also  said  to  be  unneces- 
sary to  allege  the  particular  locality.*  But  if  an  order  of  abate- 

ia  V.  0*Keefe,  41  Vt  691;  a  v.  Jacobs,  75  la.  247.    Even  if  the  date 

Kennedy,  86  Vt  563;  S.  v.  Havey,  58  is  not  material,  yet  the  court  may, 

N.  £L  877.    The  aUegation  of  time,  in  its  discretion,  refuse  to  aUow  evi- 

by  some  statutes,  need  not  be  made  denoe  of  a  sale  at  a  date  so  remote 

where  time  is  immaterial:  Brown  v.  from  the  date  alleged  as  to  preju- 

S.,  16  Neb.  658.  dice  the  defendant  in  his  defense: 

»  U.  S.  V.  Burch,  1  Cranch,  G  C.  a  v.  Rundlett,  88  N.  H.  70. 

86;  U.  a  ▼.  Birol^  1  Cranch,  C.  a  'C.  y.  Chisbolm,  108  Mass.  2ia    It 

571;  a  y.  Layton,  25  la.  198;  a  v.  is  improper,  however,  to  charge  the 

Johnson,  69  la.  628;  a  t.  Reyelts,  74  selling  with  a  continuando:   Q,  v. 

la.  499;  a  v.  Whipple,  57  Vt  687.  Pischel,  16  Neb.  490. 

Even  though  the  charge  is  of  selling  ^  a  v.  Havey,  58  N.  H.  877. 

upon  a  certain  day  and  upon  divers  ^a  v.  Jaques,  68  Ma  260;  C.  v. 

other  times,  it  is   sufficient   as  it  Taylor,  113  Mass.  1;  a  v.  Hickok,  90 

states  but  one  oflFense:  South  v.  Q,  Wia  161;  a  v.  CottriU,  81  W.  Va. 

79  Ky.  493;  a  ▼.  Whipple,  57  Vt  687.  162:  P.  v.  Sweetser,  1  Dak.  80a    Corir 

If  the  charge  is  of  seUing  on  Sun-  tra,  Grimme  v.  C,  5  R  Mon.  263. 

day,  the  prosecution  being  for  viola-  *a  v.  Kelleher,  81  Me.  846;  and 

tion  of  the  general  law  and  not  the  proved  as  laid:  Ibid. 

Sunday  statute,  it  is  not  necessary  ^  Arrington  v.  C,  87  Va.  96;  CL  v. 

to  prove  the  sale  to  have  been  on  Head,  11  Orat  819.    But  a  charge  of 

Sunday:  P.  v.  Krank,  110  N.  Y.  488;  selling  to  be  drunk  in  several  differ- 

a  V.  Fletcher,  13  R  L  522.    It  is,  of  ent  named  places  on  the  premises  is 

course,  necessary  that  the  evidence  not  bad:  Leary  v.  a,  89  Ind.  860. 

shall  show  the  offense  to  have  been  ^Seifried  v.  C,  101  Pa.  St  200; 

committed  before  the  finding  of  the  Legori  v.  a,  8  Sm.  &  M.  697;  Botto 

indictment:  White  v.  a,  93  Ga.  47;  v.  a,  26  Miss.  108;  Young  v.  Q,  14 

and  at  a  time  after  the  passage  of  Biish,  161. 

the  statute  making  it  illegal:  a  v.  *Kem  v.  S.,  7  Ohio  St  411;  a  ▼• 
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ment  is  desired,  the  premises  mast  be  particularly  described  as  | 

in  other  cases  of  nuisance  where  such  relief  is  asked.^  If  the 
particular  locality  is  specified  it  must  be  proved  as  alleged,  al- 
though a  particular  description  might  not  have  been  essential.* 
Even  where  the  locality  must  be  particularly  stated,  no  very 
minute  description  is  essential*  It  is  not  necessary  that  the 
particular  sale  should  be  so  described  as  to  time  and  place  as 
that  it  could  be  pleaded  in  bar  of  another  indictment  for  the 
same  offense,  because  defendant  will  be  protected  against  a 
second  prosecution  for  any  sale  to  which  the  evidence  of  the 
first  prosecution  related.* 

§  1273.  Description  of  kind^  qoantlty^  priee^  etc.— Where 
the  statute  provides  what  kind  of  liquor  shall  come  within  its 
provisions,  such  as  intoxicating  liquor,  spirituous  liquor,  malt  liq- 
uor, etc.,  a  description  of  the  liquor  as  "  intoxicating,''  "  spiritu- 
ous," ^  malt,"  or  otherwise,  in  accordance  with  the  statutory 
specification,  is  sufficient  without  an  allegation  of  the  particular 
kind  of  liquor  of  the  specified  class  which  is  charged  to  have  been 
sold ;  *  or  the  indictment  may  charge  the  sale  of  a  particular 

Jacobs,  75  la.  347;  S.  t.  Lang,  03  M&  Qraeter,  6  Blaokt  103;  8.  y.  Mullinix, 

215.    But  where  the  pjinishment  for  6  Blackf.  654;  Josephdaffer  ▼.  S.,  S3 

keeping  a  saloon  in   a   disorderly  Ind.  403;  Connell  v.  S,,  46  Ind.  446; 

manner  as  a  public  nuisance  is  for-  Hooper  v.  S.,  66  Ind.  153;  Wills  ▼.  8.» 

feiture  of  the  license,  the  place  in  69  Ind.  386;  Plunkett  y.  S.,  60  Ind. 

which  the  liquor  is  sold  and  for  68;  Callahan  v.  &,  3  Ind.  Ap.  417;  8.  ▼. 

which  the  license  to  sell  is  granted  Packer,  80  N.  C.  489;  a  ▼.  Downs,  116 

must  be  specifically  stated:  Davis  v.  N.  a  1064;  Williams  y.  a,  89  Ga.  483; 

a,  52  Ind.  48a  P.  y.  Sweetser.  1  Dak.  308;  Frisbie  y. 

1  a  V.  Waltz,  74  la.  610;  Hagan  ▼.  a,  1  Oreg.  348:  ^.  y.  Witt,  89  Ark. 

a,  4  Elan.  89.    And  see  supra,  §  1181.  316;  XT.  a  y.  Qordon,  1  Cranch,  O.  C. 

^a  Y.progan,  8  la.  523.    And  see  68.    But   the   evidence    should   be 

a  V.  Yerden,  34  la.  126,  where  the  more  specific  and  show  the  particu- 

court  was  equally  divided.  See,  also^  lar  kind  of  liquor:  Houser  v.  a,  18 

a  v.  Gurlagh,  76  la.  14L  Ind.  106.    It  is  said  in  one  caab  that 

s  a  V.  Crogan,  8  la.  533;  a  v.  Kreig,  where  the  statute  enumerates  par- 

13  la.  462;  West  v.  Columbus,  30  ticular  kinds  and  adds,  "or  other 

Kan.  633;  Conley  v.  a,  5  W.  Ya.  532.  ardent  spirits,"  it  is  not  enough  to 

<  Olmstead  v.  a,  93  Ala.  64.  charge   the   sale   of  ardent  spirits 

»C.  V.  Odlin,  33  Pick.  375;  C  v.  without  specifying  the   particular 

Conant,  6  Gray,  488;  a  v.  BlaisdeU,  kind:   a  v.  Fox,  16  N.  J.  16a    In 

83  N.  H.  388;  a  v.  Dorr,  83  Me.  341;  Kansas   the   statute   specially  pro- 

a  V.  Wyman,  80  Ma  117;  a  v.  Rey-  vides  that  it  is  not  necessary  to  state 

nolds,  47  Vt  397;  a  v.  McGinnis,  30  the  kind  of  liquor:  a  v.  Whisner,  35 

Minn.  53;  Zarresseller  v.  P.,  17  IlL  Kan.  371;  and  such  a  statute  is  con- 

101;  a  V.  Whalen,  54  la.  753;  a  v.  stitutional:  a  y.  Sterns,  38  Kan.  154, 
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kind  which  is  expressly  included  within  the  different  classes  as 
named  by  the  statute,  or  which  the  court  may  know  judicially 
is  a  kind  coming  within  the  general  description.*  So  an  indict- 
ment may  charge  the  sale  conjunctively  of  two  or  more  differ- 
ent kinds  of  liquor  which  belong  to  the  classes  of  liquors  the 
sale  of  which  is  prohibited.'  It  would  seem  that  an  indictment 
charging  disjunctively  a  sale  of  two  different  classes  of  liquor 
mentioned  by  the  statute  would  be  b^d  for  uncertainty ;  as, 
for  instance,  where  the  charge  is  of  selling  "  spirituous  or  in- 
toxicating liquors ; "  •  but  there  are  decisions  to  the  effect  that 
a  disjunctive  charge  of  the  sale  of  the  classes  of  liquors  enumer- 
ated bv  the  statute  will  be  sufScient.^  It  is  also  decided  in  ac- 
cordance  with  general  principles  that  if  an  indictment  does 
specify  the  particular  kind  it  must  be  proved  as  alleged,  al- 
though a  particular  description  was  not  necessary,*  but  there 
is  authority  to  the  contrary  on  this  proposition  also.*  It  is  not 
necessary  to  allege  the  quantity,  nor  prove  the  exact  quantity 
if  specified ;  ^  and  even  where  the  statute  makes  it  criminal  to 

1  Thus,  it  is  suiScient  to  charge  the  may  be  charged  to  have  been  sold: 

sale  of  brandy,  whisky  or  other  liq-  S.  v.  Rogers,  89  Ma  431. 
nor  which  is  known  to  be  intozi-       *  C.  v.  Grey,  2  Gray,  501. 
eating  liquor,  where  the  statute  uses       *  Morgan  v.  G.,  7  Grat  592;  Thomas 

the  general  term  'Mntozioating  liq-  v.  C.,  90  Va.  92;  Cunningham  v.  S., 

uor:"  a  V.  Dengolensky,  82  Ma  44;  5  V^.  Va.  508;  Bridges  v.  a,  87  Ark, 

a  V.  Jones,  8  Ind.  Ap.  121;  suprct,  224;  Brantley  y.  a,  91  Ala.  47. 
§  1218.    Under  a  charge  of  seUing       *a  v.  Hesner,  55  la.  494;  Brantley 

whisky,  evidence  may  be  introduced  v.  a,  91  Ala.  47;  G.  v.  Luscomb^  180 

of  sale  of  a  liquor  containing  whisky,  Mass.  42. 
though  it  is  mixed  with  water  and       ^Frisbie  v.  a,  1  Greg.  248. 
sugar,  and  it  is  not  necessary  to       ^G.  v.  Gdlin,  28  Pick.  275;   G  ▼. 

charge  such  sale  as  a  mixed  liquor,  Buck,  12  Met  524;  C  v.  Gonant^  6 

although  the  statute  specially  refers  Gray,  482;  G.  v.  Dillane,  11  Gray,  67; 

to  mixed  liquors:   G.  v.  White,  10  &.  v.  Moore,  14  N.  H.  451;  a  v.  Rust, 

Met  14;  G.  v.  Morgan,  149  Mass.  814.  85  N.  H.  488;  a  v.  Gonnell,  88  N.  H. 

And  see  supra,  §  1219.  81;  a  v.  King,  87  la.  462;  Block  v. 

a  P.  V.  Adams,  17  Wend.  475;  a  v,  a,  66  Ala.  493;  Bruguier  v.  U.  a,  1 

Gottle,  15  Me.  473.    Such  an  indict-  Dak.  T.  5;  a  v.  Tisdale,  54  Minn, 

ment  charges  but  one  offense,  and  105;  Plunkett  v.  a,  69  Ind.  68;  a  v. 

is  not  therefore,  objectionable  on  Kuhn,  24  La.  An.  474;  White  v.  a, 

the  ground  of  duplicity:  a  v.  Whit-  11  Tex,  Ap.  476.    If  the  sale  of  less 

ted,  8  Ala.  102;  and  wiU  be  supported  than  a  specified  quantity  is  neces- 

by  proof  of  the  sale  of  any  one  of  the  eary  to  constitute  the  crime,  quan- 

kinds  enumerated.    Indeed,  where  tity  must  be  alleged:  Brutton  v.  a, 

the  statute  specifies  different  classes  4  Ind.  601;  Gool  v.  a,  16  Ind.  855; 

of  liquor,  the  sale  of  any  one  of  Manvelle  v.  a,  58  Ind.  68. 
which  is  criminal,  different  classes 
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sell  less  than  a  certain  qnantity,  it  is  only  necessary  to  allege  a 
sale  of  such  less  quantity,  and  the  proof  need  not  correspond 
with  the  particular  quantity  specified  if  it  brings  the  case 
within  the  statute.*  It  is  unnecessary  to  allege  the  price  or 
compensation  for  which  the  liquor  was  sold  or  furnished;*  or 
that  the  liquor  was  to  be  used  as  a  beverage,  in  the  absence  of 
such  description  of  the  offense  in  the  statute.'  But  if  the 
offense  as  described  consists  in  selling  as  a  beverage,  that  fact 
must  be  alleged,  and  it  will  not  be  enough  to  allege  that  the 
sale  was  wilfully  and  maliciously  made.^ 

§  1274.  Name  of  purchaser. —  By  many  courts  it  has  been 
held  that  in  charging  illegal  selling  in  any  form  it  is  unneces- 
sary to  state  the  name  of  the  person  to  whom  the  sale  was 
made ;  ^  but  many  other  courts  have  held  that  necessary  parUcu- 

ta  ▼.  Robinson,  89  Me.  150;  &  t.  Ma  430;  &  ▼.  Miller,  24  Ma  533;  a  v. 

CroweU,  80  Me.  115;  a  t.  Shaw,  2  Spain.  d9  Ma  415;  a  v.  Fanning,  38 

Dev.  198;  Redding  v.  C,  8  R  Mon.  Ma  859;  a  t.  Melton,  88  Ma  868;  8. 

339;  AskiU  v.  Q,  8  &  Mon.  842.    It  y.  Rogers^  89  Ma  431;  a  t.  Jaqoes, 

was  said  in  one  case,  however,  that  68  Ma  260  (overruling  Neales  v.  a, 

the  oharge  of  selling  ''any  quantity  10  Ma  498;  Austin  v.  a,  10  Ma  591); 

less  than  one  quart,"  foUowing  the  a  v.  Whisner,  85  Kan.  271;  a  v.  Mo- 

exact  language  of  the  statute,  was  seli,  49  Kan.  142;  P.  v.  Sweetser,  1 

too'indefinite:  Bridgeford  v.  Lezing-  Dak.  808;  a  v.  Muse,  4  Dev.  &  &  319; 

ton,  7  R  Mon.  47.  Riley  v.  a,  48  Miss.  897;  Williams  v. 

ta  V.  Downer,  21  Wi&  274;  a  ▼.  a,  89  Ga.  483;  &,  v.  Chisnell,  36  W. 

Pischel,  16  Neh.  490;  a  v.  King,  87  Va.  659;  Dansey  v.  a,  23  Fla.  316;  a 

la.  462;  a  v.  Ladd,  15  Ma  430  (over-  v.  PameU,  16  Ark.  506;  McCuen  v. 

ruling  Austin  v.  a,  10  Ma  591);  a  v.  a,  19  Ark.  630;  McCuen  v.  a,  19  Ark. 

Miller,  24  Ma  532;  WUliams  v.  a,  89  636;  Johnson  v.  a,  40  Ark.  453;  a  v. 

Ga.  483;  a  v.  Hines,  13   R.  L  10.  Bailey,  48  Ark.  150;  U.  &,  v.  Gordon, 

Contra,  Divine   v.  S.,  4   Ind.  240;  1  Cranch,  Q  0.  58.    So  held  as  to  an 

Seg^r  V.  a,  6  Ind.  451;  Leary  v.  a,  indictment  for  selling  in  violation  of 

89  Ind.  360.  the  Sunday  law:  a  v.  Hickerson,  3 

'a  V.  Carpenter,  20  Ind.  219.  Heisk.  875;  and  for  carrying  on  the 

<a    V.   Hafsoos,   1  a   Dak.    382L  business  without  a  license:  Lea  v.  a, 

Charging  the  sale  "as  a  beverage**  64  Misa  201;  Jordan  v. a, 22  Fla. 528; 

is  sufficient  under  a  statute  making  S.  v.  Brown,  41  La.  An.  771 ;  Mans- 

it  criminal  to  sell  <*  to  be  used  as  a  field  v.  a,  17  Tex.  Ap.  468;  a  v.  Heldt, 

beverage: "  P.  v.  Hinchman,  75  Mich.  41  Tex.  220;  a  v.  Kuhn,  24  La.  An. 

587.  474 ;  and  for  maintaining  a  nuisance : 

»P.  V.  Adams,  17  Wend.  475;  a  v.  a  v.  Jordan,  89  la.  387;  a  v.  Doyle, 

Munger,  15  Vt  290;  Cannady  v.  P.,  15RL527;  and  for  selling  as  a  drug- 

17  IlL  158;  Rice  v.  P.,  88  IlL  435;  a  v.  gist:  a  v.  Ferrell,  30  W.  Va.  683;  and 

Bielby,  21  Wis.  204;  S.  v.  Gummer,  for  selling  without  a  federal  license: 

22  Wi&  441 ;  a  v.  Becker,  20  la.  438;  a  v.  Warwick,  51  Fed.  R  280.    In  one 

a  V.  King,  37  la.  462;  a  v.  Ladd,  15  case  it  is  said  that  if  the  name  of  the 
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larity  in  describing  the  offense  requires  that  the  indictment  shall 
state  the  name  of  the  person  to  whom  the  illegal  sale  is  made,^  or 
that  the  name  of  such  person  is  to  the  grand  jury  unknown.*' 
An  indictment  for  sale  to  two  or  more  is  good,  as  a  sale  may 
be  made  to  two  or  more  jointly;'  and  indeed,  the  charge  of  a 
sale  to  two  may  be  supported  by  proof  of  a  sale  to  any  one  of 
the  persons  named.^  Charge  of  sale  to  a  person  named  may  be 
supported  by  evidence  of  a  sale  to  his  agent  without  naming 
the  agent.*  So  a  sale  to  one  who  is  in  fact  an  agent  but  who 
does  not  disclose  his  agency  may  be  charged  as  made  to  him, 
and  proof  that  he  bought  as  agent  only  will  not  constitute  a 
variance;*  but  if  the  sale  is  to  an  agent  for  a  disclosed  princi- 
pal, the  sale  should  be  charged  as  made  to  the  principal  and 
not  to  the  agent'.'' 

§  1275.  Joinder  of  offenses. — ^Where  a  statute  prescribes 
different  acts  as  constituting  the  offense,  such  as  selling,  giving, 
furnishing,  or  the  like,  such  different  acts  may  be  charged  con- 
party  to  whom  the  sale  is  made  is  al-  before  trial:  Green  v.  C,  111  Masa 
leged,  the  proof  must  correspond:  S.  417.  The  name  of  the  person  to 
y.  Hays,  86  Ha  80.  And  see  infra,  whom  the  sale  was  made  must  be 
§  1270.  proved  as  aUeged:  C  y.  Shearman, 

1  a  T.  Shearman,  11  Gush.  546;  a  v.    11  Cush.  546. 
Schmail,  25  Minn.  868;  &  v.  Pischel,       >  Gordon  v.  a,  46  Ohio  St  607;  Hul- 
16  Neb  490;  Martin  t.  a, 80  Neb.  607;    stead  t.  Q,  6  Leigh,  724;  Capritz  t. 
Martin  t.  a,  80  Neb.  421;  a  v.  Star-    a,  1  Md.  569;  a  v.  Faucett,  4  Dev.  & 
ney,  71  N.  C.  202;  a  v.  Doyle,  11  R.  L    R  107;  a  v.  Carter,  7  Humph.  167; 
574;  Wilson  y.  C,  14  Bush,  159;  Dor-    a  y.  Bodeckar,  11  Wash.  417.    If  the 
man  y.  a,  84  Ala.  216;  a  y.  Walker,    allegation  is  of  sale   to  a   person 
3  Harr.  547;  a  y.  Allen,  82  la.  491;    named   and   diyers   other    persons 
Dixon  y.  a,  21  Tex.  Apt  617;  Martin    whose  names  are  unknown,  proof  of 
y.  a,  81  Tex.  Apt  27.    So  held  as  to    sale  to  any  other  person  than  the 
sales  to  minors:  Myers  y.  P.,  67  IlL    person  named  is  proper:  a  y.  Wolff, 
508;  and  as  to  sales  by  a  druggist    46  Ma  584;  Moore  y.  S.,  79  Ga.  498; 
under  statute  requiring  that  drug-    Dukes  y.  a,  79  Ga.  795;  Hall  y.  a,  87 
gists  shall  seU  only  by  prescription    Ga.  283. 
setting  forth  the  name  of  the  person       'ay.  King,  87  la.  462. 
for  whom  the  prescription  is  giyen:       *a  y.  Johnson,  69  la.  628;  Hall  y. 
a  y.  Martin,  108  Ma  117.    A  statute    a,  87  Ga.  233;  Dukes  y.  a,  79  Ga.  795. 
authorizing   the    omission   of   the    Contra,  Brown  y.  a,  48  Ind.  38L 
name  of  the  person  to  whom  the       ^  Hall  y.  a,  86  Ga.  233. 
sale  isroade  is  unconstitutional:  Mo-       *C.  y.  Kimball,  7  Met  808;  G.  y. 
Laughlin  y.  a,  45  Ind.  83a    But  the    McGuire,  11  Gray,  460;  C.  y.  Fowler, 
omission  to   name   the   person   to    145  Mass.  898;  a  y.  Went  worth,  85 
whom  the  liquor  is  sold  is  merely  a    N.  H.  442. 
formal  defect  which  must  be  raised       ?  C.  y.  Remby,  2  Gray,  5081 

453 


§  1275.]        OFFENSES  AGAINST  FUBUO  HEALTH,  ETa      [PaET  XIII. 

janctively  in  the  same  indictment  without  objection  for  da- 
plicity;^  but  under  the  general  rules  of  procedure  in  criminal 
cases,  it  is  not  proper  to  charge  in  one  count  different  viola- 
tions of  the  liquor  laws  which  are  by  the  statutb  distinct 
offenses,  such  as  unlawful  selling  and  unlawful  keeping  open.' 
Separate  offenses  of  the  same  class,  different  only  in  degree  of 
punishment,  may,  however,  be  united  in  the  same  indictment  in 
different  counts.'  This  is  a  matter  of  general  procedure  and 
depends  largely  upon  the  statutes  of  the  particular  states.  It 
is  usually  permitted  by  special  legislation  applicable  to  liquor 
cases  to  join  different  offenses  of  the  same  character  in  differ- 
ent counts ;  *  but  the  separate  counts  should  show  distinct  of- 
fenses, and  not  offenses  any  one  of  which  may  be  proved  by 
the  evidence  applicable  to  others.'  The  first  and  second  or 
second  and  third  offenses  cannot  be  charged  in  the  same  indict- 
ment.' In  the  same  count  a  charge  of  sale  to  ttvo  persons  may 
be  made,  as  such  an  act  is  possible;  ^  but  retailing  to  two  dis- 
tinct persons  at  the  same  time  and  place  constitutes  two  distinct 
offenses  which  should  not  be  charged  in  one  count.'  Two  per- 
sons may  together  commit  one  offense  and  may  therefore  be 

IS.  V.  Schweiter,  27  Kan.  490;  a  v.  McLaughlin,  47  Kbxl  148;  a  t. 
y.  Kerr,  3  N.  Dak.  52a  So,  if  the  McAdoo,  80  Ma  216;  a  v.  Gluck,  49 
crime  consists  in  bringing  intoxicat-  Kan.  633.  If  on  an  information  be- 
ing liquors  into  a  place  with  certain  fore  a  justice  different  offenses  are 
specified  intents,  the  bringing  with  charged,  one  of  which  is  triable  be- 
all  such  different  intents  Aaj  be  fore  him  and  the  other  is  not»  he 
charged  conjunctively:  C.  V.  Igo,  158  may  proceed  as  to  the  charge  of 
Mass.  199.  If  the  charge  is  of  keep-  which  he  has  jurisdiction:  a  v.  Peck, 
ing  a  nuisance,  all  the  methods  of  32  Vt  172.  Illegal  sales  may  be 
keeping  the  house  constituting  a  charged  in  conjunction  with  the 
nuisance  under  the  statute  maybe  charge  of  being  a  common  seller  or  of 
charged:  S.  v.  Lang,  63  Me.  215;  a  maintaining  a  nuisance:  G.y.  Porter, 
V.  Stanley,  84  Me.  555.  An  indict-  4  Gray,  426;  Gitchell  v.  P.,  146  IlL  75. 
ment  charging  defendant  with  hav-  ^  a  v.  Yon  Haltschuherr,  72  la. 
ing  sold  without  having  filed  a  bond,  541. 

paid  a  tax  and  posted  a  receipt  as  '  a  v.  Leis,  11  la.  416.    And  see 

required  by  law  charges  but  one  of-  mpra,  §  1268w 

fense:  P.  v.  Wade,  101  Mich.  89.  ?  Peer's  Case,  5  Grat  674;  €h>rdon 

^  Hudson  V.  Geary,  4  R.  L  485;  P.  y.  a,  46  Ohio  St  607.    See  preceding 

V.  Keefer,  97  Mich.  15.  section. 

»  Tillery  v.  S.,  10  Lea,  85.  8  c.  v.  Dove,  2  Va.  Caa  26.    How- 

*  C.  V.  Porter,  4  Gray,  426;  Gitchell  ever,  if  liquor  is  furnished  in  answer 

V.  P.,  146  IlL  175;  Walters  v.  S.,  5  la.  to  one  call  therefor  and  by  a  single 

507;  Jackson  v.  Boyd,  58  la.  536;  S.  act,  there  ia  but  one  sale  and  one 
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indicted  together,^  and  there  may  be  a  conviction  of  one  only.* 
If  there  is  a  joint  conviction  the  punishment  shoald  be  imposed 
severally.* 

§  1276.  Yariance;  election. —  It  has  already  appeared  that 
the  particular  time  charged  for  the  unlawful  sale  or  other  vio- 
lation of  the  law  is,  in  general,  immaterial,^  and  therefore  the 
evidence  need  not  be  limited  to  the  time  thus  alleged,  and  proof 
of  any  sale  within  the  statutory  period  of  limitation  and  before 
the  commencement  of  the  prosecution  may  be  made;*  and 
there  may  therefore  be  evidence  of  distinct  sales  introduced 
under  an  indictment  charging  one  sale,  inasmuch  as  the  verdict 
can  be  but  for  one  offense,  and  the  defendant  will  be  protected 
against  being  again  put  on  trial  for  any  offense  which  might 
have  been  proved  under  the  charge.*  So  it  is  not  necessary  to 
prove  the  exact  quantity  of  liquor  as  alleged  so  long  as  the 
quantity  proved  comes  within  the  terms  of  the  statute.'^  If 
several  different  sales  are  charged  in  different  counts  which  are 
allowed  to  be  joined,  there  may  be  proof  of  as  many  sales  as 
there  are  counts;  *  but  it  is  said  that  evidence  is  not  admissible 
of  a  greater  number  of  sales  than  there  are  counts  in  the  charge.' 
Also,  if  the  offense  charged  is  a  continuing  one,  such  as  main- 
taining a  nuisance  or  carrying  on  an  illegal  business,  proof  of 
different  sales  is  admissible.^^  But  some  cases  hold  that  if  but 
one  illegal  sale  is  charged,  evidence  of  distinct  sales  should  not 

})enaltj  incurred,  though  it  may  be  before  the  justice:  S.  v.  Remelee,  86 

drunk  by  more  than  one  person:  S.  Vt  562.    But  in  Kansas  it  is  held 

V.  Barron,  87  Vt  57.  that  a  sale  not  covered  by  the  affi- 

1  Lemons  v.  S.,  60  Ala.  180;  S.  v.  davit  on  which  the  prosecuting  offi- 

Caswell,  2  Humph.  899;  G.  v.  Sloan,  cer  has  based  his  information  can- 

4  Gush.  52.  not  be  shown:  S.  v.  Nulty,  47  Kan. 

s  a  V.  Simmons,  66  K.  Q  622.  259;  a  v.  Brooks,  88  Kan.  708. 

»P.  V.  Walbaum,  1  Dak.  808;  0.  v.  'C.  v.  Carroll,  16  Gray,  409;  Fitz- 

Harris,  7  Grat  600.  patrick  v.  a,  87  Ark.  87a    And  see 

4  Suproy  g  1272.  next  section. 

8  G.  V.  Garroll,  16  Gray,  409;  Koch  ?  a  v.  Gooper,  16  Ma  661.    And  see 

V.  a,  82  Ohio  St  858;  Hiazza  v.  a,  supra,  §  1278. 

86  Misa  618;  Loftus  v.  G.,  8  Grat  «a  v.  Smith,  22  Vt  74;  a  v.  Gro- 

681.    Thus,  it  is  said  that  on  an  ap-  teau,  28  Vt  14;  a  v.  MaUing,  11  la. 

peal  from  a  conviction  before  a  jus-  289. 

tice  of  the  peace,  the  court  may  hear  >  Hodgman  v.  P.,  4  Denio,  286. 

evidence  of  another  sale  than  that  ^<^a  v.  Estlinbaum,  47  Kan.  291;  & 

which  was  attempted  to  be  proved  v.  Lund,  49  Kan.  209. 
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be  admitted,^  or  at  least  that  the  prosecution  must  elect  upon 
what  particular  sale  it  relies.*    Other  courts,  however,  refuse  I 

to  require  an  election,  and  will  allow  a  conviction  on  evidence 
relating  to  different  sales,  upon  proof  of  any  one  sale,  under 
a  charge  of  one  sale.*  The  evidence  must,  however,  corre- 
spond to  the  charge,  and  if  the  indictment  is  for  unlawfully 
keeping  liquors  on  the  premises,  proof  of  having  such  liquors 
upon  the  person,  that  being  a  distinct  offense,  will  constitute 
a  variance,^  and  proof  of  a  sale  to  B.  is  not  admissible  under  a 
charge  of  a  sale  to  A.*  Of  course,  no  matter  how  indefinite 
the  charge  may  be  allowed  to  be  under  statutory  provisions, 
or  under  liberality  of  construction  by  the  courts,  the  evidence 
must  be  specific  as  to  the  particular  act.* 

§  1277.  Doable  punishment;  Included  offenses;  previous 
Jeopardy. — Where  the  statute  defines  distinct  crimes^  there 
may  be  a  double  punishment  for  the  same  act  as  constituting 
distinct  offenses.*  Thus,  sales  which  are  criminal  in  themselves 
may  also  be  punished  as  constituting  a  nuisance,*  or  may  be 
used  in  evidence  as  showing  the  same  party  to  have  been  a 
common  seller  and  punishable  as  such.^*  8o  criminal  proceed- 
ings for  illegal  selling  or  keeping  for  sale  will  not  prevent  pro- 
ceedings to  condemn  the  liquors  themselves,^  or  a  civil  action 
for  violation  of  the  seller's  bond.^   To  state  the  same  principle 

i  Ware  v.  a,  71  Miaa  204    Contra,  f  See  supra,  §  1271. 

a  V.  Smith,  22  Yt  74;  a  v.  Croteau,  ^8.    y.  Sonnerkalb,  2  Kott  A  M., 

28  Vt  14  280. 

>a  V.  Lund,  49  Kan.  209;  a  v.  •a  v.  Lincoln,  50  Vt  644;  a  v. 

Crimmins,  81  Kan.  876;  &  y.  Chia-  Way  nick,  45  la.  516. 

nell,  36  W.  Va.  659;  Marphy  y.  a,  9  "a  y.  Johnson,  8  R.  L  94;  a  y. 

Lea,  878;  a  y.  Von  Haltschuherr,  72  Coombs,  82  Me.  529;  a  y.  Maher,  85 

la.  541.   In  Michigan  the  prosecution  Me.  225.  But  without  regard  to  these 

may  be  required  to  elect  as  between  decisions  it  is  said  in  a  later  case 

different  counts:   P.  y.  Keefer,  97  that  the  offense  of  being  a  common 

Mich.  15.  seller  includes  that  of  making  actual 

s  Osgood  y.  P.,  89  N.  Y.  449;  San-  sales:  a  y.  Day,  87  Me.  244 

ders  y.  S.,  88  6a.  254;  Elam  y.  a,  26  n  Sanders  y.  a,  2  la.  280. 

Ala.  48.    At  any  rate  it  is  not  error  ^^S.  y.  Adams,  20  la.  486;   a  y« 

to  fail  to  require  an  election,  unless  Stutz,  20  la.  488.    It  is  not  unoonsti- 

the  defendant  has  asked  it:  Koch  y.  tutional  to  punish  criminally  and 

a,  82  Ohio  St.  858.  also  to  annul  the  license  held  by  the 

4  a  y.  Therrien,  86  Me.  425.  x^^rty  making  the  iUegal  sales  on 

^C  y.  Taggart,  8  Grat  697.    And  account  of  such  sales:  GL  y.  Broth* 

see  supra,  §  1274  ers,  158  Mas&  20a 

•a  y.  Burgess»  4  Ind.  606. 
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and  course  of  reasoning  in  another  form,  a  previous  conviction 
for  illegal  selling  will  not  bar  a  prosecution  for  keeping  a  nui- 
sance proved  by  evidence  of  the  same  sales,  or  vice  versa}  So 
keeping  a  nuisance  and  being  a  common  seller  are  offenses 
which  may  be  proved  by  evidence  of  the  same  sales,  and  a  pros- 
ecution for  one  will  not  bar  a  prosecution  for  the  other.'  A 
similar  principle  is  applicable  to  the  offenses  of  selling  without 
a  license  and  selling  to  a  minor  without  the  consent  of  the 
parent;'  of  selling  and  keeping  for  sale;^  of  selling  without  a 
license  and  selling  on  Sunday,^  and  in  similar  cases.  But  in  so 
far  as  the  same  evidence  would  sustain  the  two  indictments, 
while  the  second  will  not  be  barred  by  the  first,  yet  an  acquittal 
in  the  first  in  regard  to  sales  within  a  particular  time  may  be 
introduced  in  evidence  for  the  defendant  in  the  second  prose- 
cution to  show  that  he  was  not  guilty  of  such  illegal  selling, 
a  judgment  on  a  particular  point  being  conclusive  in  relation 
to  such  point  as  between  the  parties,  though  the  subject-matter 
of  the  two  suits  may  be  different.*  While  in  general  there 
should  be  but  one  conviction  for  maintaining  a  nuisance  during 
any  period  which  is  covered  by  one  indictment  therefor,  yet  if 
there  has  been  a  change  of  statute  so  that  the  offense  of  keep- 
ing a  nuisance  prior  to  that  time  is  different  from  keeping  after 
that  time,  there  may  be  two  indictments  for  such  separate 
offenses.'^  But  if  the  offense  is  that  of  selling,  each  sale  con- 
stituting a  distinct  crime,  the  fact  that  on  one  prosecution  the 
witness  testifies  as  to  several  sales  will  not  prevent  some  of 
the  same  sales  being  proved  under  a  subsequent  prosecution,, 
as  there  may  be  as  many  distinct  or  successive  prosecutions  as 
there  are  distinct  sales.^  Also  the  same  act  may  constitute  an 
offense  in  violation  of  the  state  statutes  and  also  in  violation 
of  a  city  ordinance,  and  the  prosecution  for  one  will  not  bar  a 
prosecution  for  the  other.* 

la  T.  Brelsford,  161  Ma8&  61;  a  v.       >  Ruble  y.  a,  51  Ark.  170;  Blair  v. 
McCabe,  168  Masa  08;  a  v.  McCabe,    S.,  81  Ga.  629. 
168  Mas&  400;  a  t.  Lincoln,  50  Yt       ^a  v.  Head,  8  R.  L  185. 
644;  a  T.  Wheeler,  62  Vt  489;  a  v.       »  Amngton  v.  C,  87  Va.  96. 
Jangraw,  61  Vt  89;  a  ▼.  Graham,  78       •  a  v.  Dewey,  65  Vt  196. 
la.  55a  7  a  T.  Webber,  76  la.  686b 

>a  T.  Bubser,  14  Gray,  88;  a  v.       ^a  v.  Small,  81  Ma  197.    And  see 
Coombs.  83  Me.  529;  a  ▼.  Maher,  85    supra,  §§  1272, 1275. 
Me.  22&  *  a  V.  Stevens,  114  N.  a  87a    And 

■ee  suprcL,  §  1217. 
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§  1378,  NesatlTlng  exceptions. —  The  method  of  charging  a 
sale  without  a  license  or  without  authority  has  already  been 
considered,^  and  it  has  also  been  said  that  if  there  is  a  proviso 
or  exemption  in  a  different  section  of  the  statute  making  sales 
criminal,  it  is  not  necessary  to  negative  such  exemption,  that 
being  a  matter  of  defense;'  but  it  is  proper  to  further  illus- 
trate here  the  general  proposition  that  it  is  not  incumbent  on 
the  prosecution  to  negative  the  exceptions  created  by  separate 
statutory  provisions;  thus,  the  authority  under  a  constitutional 
provision  to  sell  in  the  original  package  is  a  matter  of  defense 
which  need  not  be  negatived,  and  it  is  for  the  defendant  to 
prove  by  way  of  defense  that  the  sale  was  of  that  ctiaracter.' 
So  it  is  as  to  an  exception  of  wine  of  domestic  production.^ 
Nor,  in  a  charge  of  keeping  for  illegal  sale,  is  it  for  the  prose- 
cution to  negative  the  fact  that  the  liquor  was  for  sale  in  other 
states.*  So  if  the  sale  would  be  illegal  under  the  state  statute 
unless  made  under  a  state  license,  it  is  not  necessary  to  allege 
that  the  sale  did  not  take  place  in  the  state.* 

§  1279.  Evidence. — Many  questions  of  evidence  have  been 
already  considered  in  this  chapter  and  but  little  remains  for 
discussion  here.  In  proving  the  selling,  as  well  as  the  keeping 
with  intent  to  sell  or  keeping  a  place  for  illegal  sale,  evidence 
of  the  surroundings  of  the  premises  of  defendant  in  which  it  is 
claimed  the  crime  was  committed  is  admissible ;  as,  for  instance, 
to  show  the  presence  of  the  usual  furniture  and  implements  or 
utensils  used  in  the  sale  of  liquor,  and  it  is  immaterial  that  the 
evidence  does  not  show  the  selling  or  keeping  of  the  kind  of 
liquor  sought  to  be  proved.'    So  evidence  of  an  attempt  to 

1  Supra,  §§  1229, 1270.    As  to  prov-  ^  a  v.  Gorman,  58  N.  R  77;  a  v. 

ing  the  exception,  see  infra,  §  128L  Shaw,  68  N.  H.  73;  C.  v.  Intoxicat- 

a  fiTwpra,  §  1252.  ing  liquors,  150  Mass.  164;    a  v. 

»C.  V.  Waters,  11  Gray,  81;  C.  v.  Brothers,  158  Mass.  200;  C.  v.  Mo- 

Gagne,  153  Mass.  205.    And  to  the  Neese,  156  Mass.  281;  a  v.  Burroughs, 

same  effect,  where  the  exemption  in  72  Me.  479;  P.  v.  Hicks,  79  Mich.  457. 

regard  to  sales  in  original  packages  And  see  supra,  §§  1243, 1244, 1249.  A 

is  by  statute,  see  a  v.  Robinson,  39  witness  may  be  asked  whether  he 

Me.  150:  a  v.  Becker,  20  la.  438;  purchased  such  liquor  of  defendant 

mipra  §  1204  ai^cl  whether  he  knows  of  defendant 

*a  V.  Stapp,  29  la.  551;  8,  v.  Cur-  selling  such  liquor  to  others,  and  as 

ley,  33  la.  359;  a  v.  Miller,  53  la.  84.  to  what  defendant's  business  was: 

»k  V.  Perkins,  63  N.  H.  368.  S.  v.  Roben,  89  la.  424 

•  a  V.  Tamler,  19  Oreg.  52a 
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secrete  or  destroy  liquor  on  the  premises  for  the  purpose  of 
preventing  its  being  found  by  offic5ers  is  admissible.^  By 
some  statutes  the  reputation  of  the  place  is  admissible  in  de- 
termining whether  it  is  kept  as  a  nuisance,'  but  aside  from  stat- 
ute such  general  reputation  is  not  admissible.'  And  on  the 
other  hand,  defendant's  reputation  for  carrying  on  the  business 
in  a  lawful  manner  and  the  reputation  of  his  place  of  business 
are  not  admissible  in  defense  under  a  charge  of  a  specific  vio- 
lation of  law  as  to  the  methods  of  doing  business,  such  as  a 
sale  to  a  minor;  for  the  rule  that  defendant  may  put  in  evi- 
dence his  general  good  reputation  in  regard  to  the  elements  of 
character  involved  in  the  commission  of  the  crime  does  not 
apply  to  acts  not  involving  moral  turpitude  but  constituting 
merely  mala  prohihita}  Evidence  of  the  receipt  of  liquor  by 
the  defendant  about  the  time  of  the  illegal  selling  charged  is 
admissible.*  To  prove  the  proprietorship  of  defendant,  where 
that  is  involved  in  the  offense  charged,  acts  of  the  defendant 
in  managing  and  taking  care  of  the  premises  are  admissible.* 
The  question  has  sometimes  been  raised  as  to  the  admissibility 
of  evidence  of  facts  obtained  by  officers  making  unlawful 
searches  or  otherwise  acting  improperly,  but  it  has  been  held 
that  such  evidence  is  admissible  notwithstanding  the  improper 
means  by  which  the  knowledge  has  been  secured.^ 

§  1280.  License  as  evidence. —  The  fact  of  procuring  a 
United  States  license  to  sell  spirituous  liquor  is  evidence  that  • 
liquor  sold  by  defendant  was  believed  by  him  to  be  of  that 
character,  in  contradiction  to  his  claim  that  it  was  not  intoxi- 
cating,* or  in  general  to  show  his  preparation  and  intention  to 
sell  such  liquor;*  and  the  fact  of  having  such  license  may  be 
proved  by  other  evidence  than  the  license  itself;  for  instance, 

1 C.  V.  Sullivan,  156  Mass.  487;  C.  v.  R  L  293;  Needham  v.  S.,  19  Tex.  882; 

Hurley,  163  Mass.  159.  P.  v.  Kridler,  80  Mich.  592, 

2  a  V.  Kingston,  6  R.  L  297.    And       'c.  v.  Welsh,  1  Allen,  1;  C.  v.  In- 

fiee  8:iipra,  §  1249.    As  to  the  consti-  toxicating  Liquors,  4  Allen,  593;  C. 

tutionality  of  such  provisions,  see  v.  Murphy,  155  Mass.  284;  C.  v.  Hur- 

suproy  %  1215.  ley,  158  Mass.  159;  C.  v.  Brelsford, 

<  C.  V.  Eagan,  151  Mass.  45.  161  Mass.  61;  P.  v.  Murphy,  93  Mich. 

4  C.  V.  Nagle,  157  Mass.  554.  41.    And  see  supra,  g§  117,  lia 

»  Fossdahl  v.  S.,  89  Wis.  482;  Klepf-       «  P.  v.  Ingraham,  100  Mich.  580;  a 

ler  V.  a,  121  Ind.  491.  v.  Schultz,  79  la.  47a 

•C.  V.  Mead,  153  Mass.  284;  a  v.       »C.  v.  Keenan,  11  AUen,  262;  C  v. 

Wilson,  5  R.  L  291;  a  V.  Knott,  5  Uhrig,  146  Mass.  132l 
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by  a  certified  copy  of  the  collector's  record,  or  by  other  evi- 
dence of  such  license  having  been  issued.^  Admissions  of  th& 
defendant  that  he  has  such  license, '  or  the  fact  of  having 
such  a  license  hung  np  on  the  premises,'  may  be  proved.  It 
has  been  held,  however,  that  having  a  United  States  license  is 
not  a  circumstance  tending  to  show  a  violation  of  the  state 
law,  unless  it  is  expressly  made  so  by  statute.^  And  at  any 
rate,  the  possession  of  a  license  is  not  conclusive  evidence  of 
violation  of  the  state  law.*  The  returns  of  a  pharmacist  made 
in  accordance  with  law  showing  sales  made  by  him  may  be  in- 
troduced in  evidence  against  him  without  proof  of  his  signa- 
ture thereto.* 

§  1281.  Burden  of  proof  as  to  lawfulness  of  sales. — Where 
the  sales  of  liquor  are  proven,  but  defendant  claims  that  they 
were  made  under  such  circumstances  as  to  be  lawful,  the  bur- 
den of  proof  is  upon  him  to  show  that  fact;^  and  if  defendant 
claims  that  sales  on  his  premises  were  without  his  knowledge 
or  approval,  he  has  the  burden  of  establishing  that  fact.*  So 
if  defendant  claims  that  the  sales  were  made  under  a  license, 
he  has  the  burden  of  proving  that  fact,*  and  that  the  sales  were 
such  as  were  authorized  by  his  license.^*  So  if  the  defendant  re- 
lies on  the  fact  of  authority  received  by  vote  of  the  municipality 

IS.  V.  Gk>Tham,  65  Me.  270;  S.  v.  defendant:  C  v.  Molter,  143  ]Cas& 

Wiggin,  72  Me.  42(i    Extrinsic  evi-  638L    As  to  whether  the  indictment 

dence  is  admissible  to  connect  the  should  negatiye  exceptions,  see  supm, 

premises  named  in  the  license  with  §  1252. 

those  in  which  the  sale  is  claimed  «  U.  &  y.  Sykes,  58  Fed.  R  1000. 

to  have  been  made:  a  t.  Hall,  79  >Noecker  v.  P.,  91  UL  468;  C  v. 

Me.  501.  Belou,  115  Masa  189;  8.  v.  Woodward, 

>  C.  y.  Cameron,  141  Masa  8a  84  Me.  298;  &  y.  Hadlock,  48  Me.  282; 

»  C.  y.  Brown,  124  Masa  8ia  a  v.  Crowell,  25  Me.  171;  a  v.  Nulty, 

4  a  y.  Stutz,  20  la.  48a  57  Vt  543;  a  y.  Lipscomb,  52  Ma  82; 

«  a  y.  Keenan,  11  Allen,  262;  8.  v.  Sharp  v.  a,  17  Ga.  290;  HaskiU  y.  Q, 

Gorhara,  65  Me.  270;  a  v.  Intoxicat-  8  K  Mon.  842;  Easterling  v.  a,  85 

ing  Liquors,  80  Me.  57.  Misa  210;  Pond  y.  a,  47  Miss.  89; 

•ay.  Thompson,  74  la.  119.  Fairly  y.  a,  68  Misa  883;  Thomas  v. 

7  a  y.  Cloughly,  78  la.  626;  a  v.  a,  87  Miss.  353;  a  y.  Crow,  58  Kan. 

Kriechbaum,  81  la.  638;  a  y.  Becker,  662;    a    y.    Morrison,  8   Dey.   299; 

20  la.  438;  Morel  y.  a,  89  Ind.  275;  Flower  y.  a,  89  Ark.  209.    And  see 

a  y.  Edwards,  60  Ma  490.    Thus,  if  supra,  §§  1215,  1229. 

it  is  claimed  that  a  sale  was  by  an  ^o  C.  y.  Rafferty,  138  Masa  574;  CL  y. 

innkeeper  to  a  guest,  and  therefore  Towle,  188  Masa  490l 
lawful,  that  fact  must  be  shown  by 
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to  makes  sales,  that  fact  must  be  established  by  him.^  Even  in 
states  where  it  id  held  that  the  prosecation  must  allege  that 
the  sale  is  without  a  license,  it  has  been  held  that  the  burden 
of  proving  a  license  is  on  the  defendant.'  In  other  states  it  is 
held  that  aside  from  some  statutory  provision  the  burden  is  on 
the  prosecation  to  prove  its  allegation  that  a  sale  was  without 
a  license.'  If  a  license  issued  by  a  public  tribunal  is  shown,  it 
is  presumed  to  be  valid,  and  the  burden  is  on  the  prosecution 
to  show  its  invalidity.* 

1  GLy.  Kennedy,  108  Mass.  293;  GLv.  in  Massachusetts  by  statut-e:  GL  v. 

Dean,  110  Mass.  857;  Q  v.  Baboock,  Lahy,  8  Gray,  459;  C  X  Kelly,  10 

110  Ma8&  107;  S.  v.  Shaw,  85  N.  H.  Gush.  69.    This  statutory  provision 

217;  S.  V.  McGlynn,  84  N.  H.  422.  does  not  extend  to  prosecutions  for 

'S.  ▼.  Foster,  28  N.  H.  848;  8.  v.  keeping   a   nuisance:    G.  v.   Lahy, 

Perkins,  58  N.  H.  485;  S.  v.  Keggon,  8  Gray,  459;  nor  does  it  extend  to 

55  N.  H.  19;  Fairly  v.  S.,  63  Mis&  cases  where  the  charge  is  of  making 

888;  Shearer  y.  S.,  7  Blackt  99.   And  sales  which  are  unlawful  without 

see  supra,  %  1229.  regard  to  a  license,  and  the  prosecu- 

<  G.  y.  Thurlow,  24  Pick.  874;  G.  y.  tion  must  prove  that  the  sales  were 

Kimball,  7  Met  804;  Hepler  v.  S.,  58  of  that  character:  GL  y.  livermore, 

Wia  46;  a  v.  Nye,  82  Kan.  201;  a  y.  *!)  Allen,  292;  a  y.  Dean,  110  Mass. 

Kuhuke,  26  E:an.  405;  Wells  y.  a,  18  857. 

Tex  Ap.  417.    But  this  is  changed  «a  v.  Kuhok^  26  Kan.  40& 
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L  Gaming  m  Gehbbal. 

§  1283,  Introductory. —  This  whole  sabject  is  practically 
statutory,  though  at  common  law  the  keeping  of  a  gaming 
honse  was  punishable  as  a  nuisance.^  But  it  is  deemed  advis- 
able to  discuss  that  subject  in  this  chapter  in  connection  with 
the  other  crimes  involving  the  element  of  gaming.  It  will  not 
be  practicable  to  refer  particularly  to  the  terms  of  different 
statutes,  and  only  their  general  scope  and  application  can  be 
considered;  but  these  statutes  fall  under  different  general  head- 
ings, which  it  will  be  convenient  to  discuss  separately,  even 
though  they  to  some  extent  run  into  each  other  and  this 
method  of  treatment  may  involve  some  repetition.  Statutes 
regulating  or  prohibiting  lotteries  are  analogous  to  those  in  re- 
lation to  gaming,  but  that  subject  will  be  considered  separately 
in  the  succeeding  chapter. 

§  1283.  Gaming  in  general. —  Aside  from  statute  gaming 
and  betting  are  not  criminal  offenses.*  Under  the  ordinary 
statutes  prohibiting  or  providing  for  the  licensing  of  gaming, 
it  may  be  defined  to  be  a  hazarding  of  anything  of  value  upon 
a  game;  that  is,  playing  a  game  for  a  wager;'  while  betting 

^  Supra,  §§  1169, 1170.  P.  v.  Weithoflf,  51  Mich.  20a    Some 

>S.  V.  Hawkins,  15  Ark.  259;  XJ.  &  statutes  of  this  character  are  de- 

y.  Willis,  1  Cranch,  C.  G.  511;  S.  v.  Glared  to  be  remedial  rather  thau 

Cotton,  6  Tex  425;  Remmington  v.  penal:  Seal  v.  a,  18  Sm.  &  M.  286; 

&,  1  Oreg.  281.  Cain  y.  a,  18  Sm.  &  M.  456;  on  the 

'Williams  y.  Warsaw,  60  Ind.  457;  other  hand,  see  McGowan  y.  a,  9 

C  y.  Taylor,  14  Gray,  26.  Any  action  Yerg.  184    Gaming  is  playing  for  a 

depending  on  the  chance  of  a  game  wager  and  not  simply  denying  a 

is  within  the  statute:  a  y.  Leighton,  profit  from  furnishing  facilities  for 

23  N.  H.  167;  Sigel  y.  Jebb,  3  Stark.  1.  playing  games  not  for  money:  P.  v. 

Gaming  embraces  pooling  schemes  Carroll,  80  CaL  15a 
and  other  forms  of  betting  on  games: 
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Ch.  64.]  GAMING   AND  BETTING.  [§  1284. 

is  the  staking  of  a  valuable  thing  upon  a  chance  or  contingency.* 
Betting  is,  however,  under  the  usual  statutes,  a  distinct  offense,* 
but  it  is  also  the  gist  of  the  offense  of  gaming.'  Special  stat- 
utes sometimes  make  the  playing  of  games  unlawful,  even 
when  unaccompanied  by  betting,  but  they  are  usually  limited  in 
their  application  to  particular  times,  such  as  Sunday,  or  par- 
ticular places,  such  as  public  places.^  Generally,  in  order  that 
there  may  be  an  offense,  there  must  be  a  wager;*  on  the  other 
hand,  a  wager  in  the  absence  of  a  game  lacks  an  essential  ele- 
ment of  gaming.*  To  constitute  a  bet  there  must  be  a  chance 
or  uncertainty,  and  so  a  bet  on  a  rule  of  play  is  not  sufBcient.^ 
The  game  may  be  either  one  of  chance  or  one  of  skill.® 

§1284.  Statntory  proYisions. —  The  statutes  against  gam- 
ing are  not  usually  so  worded  as  to  restrict  their  application  to 
games  specially  mentioned,  but  usually  cover  all  those  at  which 
money  or  property  is  lost  or  won.*    But  the  language  of  the 

1  Parsons  v.  &.,  2  Ind.  499;  Hizer  v.  »  a  y.  Quaid,  48  La.  An.  1076;  &  y. 

a,  12  Ind.  880.    A  mere  agreement;  Leicht,  17  la.  28;  Tuttle  y.  S.,  1  Tex. 

to  pay  the   purchase  price   of  an  Ap.  864;  Whitney  y.  a,  10  Tex.  Ap. 

article  bought  if  a  certain  eyent  hai>-  877;  a  y.  Smitherman,  1  Ired.  14;  a 

pens,  otherwise  not,  is  said  not  to  y.  Gupton,  8  Ired.  271.    Proof  that  a 

be  a  wager:  Wagner  y.  a,  68  Ind.  person  played  ''pin  pool,"  and  that 

250.    "The  legal  definition  of  the  the  rules  of  the  game  required  a  bet, 

term  'bet'  is  a  mutual  agreement  will  sustain  conyiction:  Cohen  y.a» 

and  tender  of  a  gift  or  something  17  Tex.  142. 

yaluable,  which  is  to  belong  to  one  >a  y.  Henderson,  47  Ind.  127;  a  y. 

or  the  other  of  the  contending  par-  Smith,  1  Meigs,  98.    Betting  on  a 

ties  according  to  the  result  of  a  trial  horse-race  is  not  gaming:  C.  y.  Shel- 

of  skill   or   chance,  or  both  com-  ton,  8  Grat  592;  a  y.  Lemon,  46  Ma 

bined:"  Long  y.  a,  22  Tex.  Ap.  194  375;  but  betting  on  a  cock-fight  is; 

3  Myers  y.  a,  8  Sneed,  98;  Parsons  Bagley  y.  S.,  1  Humph.  485;  and  so  is 

y.  S.,  2  Ind.  499;  Hizer  y.  S.,  12  Ind.  seUing  prize  candy  packages:  Eu- 

380:  a  y.  Loyell,  89  N.  J.  46&  banks  y.  a,  8  Heisk.  488. 

'Fagany.  a,21  Ark.890.  To  play  ^Pope  y.  St  Leger,  1  Salk.  844. 
for  the  use  of  the  table  has  been  held  Thus,  where  the  dealer  and  exhibitor 
lawful,  as  the  winner  makes  no  of  a  gaming  bank  bet  A.  that  the 
profit,  which  is  the  essence  of  gam-  latter  had  made  a  bad  bet,  it  was 
ing:  Blewett  y.  a,  84  Misa  606.  But  held  that  there  could  not  be  a  con- 
see  infrci,  §  1286.  yiction  of  the  dealer  on  the  charge 

^Harris  y.  a,  81  Ala.  862;  a  a,  88  of  betting  at  a  gaming  bank:  Askey 

Ala.  878.    So  it  is  made  criminal  to  y.  S.,  20  Tex.  Ap.  44a 

carry  on  a  shooting  match  within  ^ a  y.  Miller, 58  la.  154;  ay. Blacky 

two  hundred  yards  of  a  public  road:  94  N.  C.  809. 

Myers  y.  a,  8  Sneed,  98;  and  see  •  Vicaro  y.  G,  6  Dana,  604;  P.  y. 

infra,  §§  1801-1808;  or  to  engage  in  Carroll,  80  CaL  158;  Miller  y.  a,  48 

horse-racing  on  a  public  road:  S.  y.  Ala.  122;  Smith  y.  a,  17  Tex.  191; 

Fiddler,   7   Humph.    601;    and   see  S.  y.  Gitt  Lee,  6  Oreg.  425.    Contra^ 

tupra,  §  1198.  a  y.  Mann,  2  Oreg.  23a 
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statute  must  govern,^  and  so  where  games  of  chance  alone  are 
prohibited  betting  on  a  game  of  skill  is  not  an  oiBFense;'  nor 
can  '^backgammon"  be  included  under  the  term  ''cards  or 
dice."*  The  name  of  the  game  is,  however,  immaterial;  the 
law  cannot  be  evaded  by  playing  the  same  game  under  a  new 
name.^  Even  where  the  game  played  is  different  from  the  pro- 
hibited game  but  of  kindred  nature,  the  statutory  name  has 
often  been  held  to  include  both;  so  the  term  "billiards"  has 
been  held  to  include  pool;*  "cards"  to  include  faro;*  "faro" 
to  include  "thimbles;"'  but  throwing  dice  for  money  is  not 
raffling.*  Where  the  statute  names  special  games,  following 
with  a  general  term  such  as  "  or  other  devices,"  •  "  or  other 
games,"  *•  "  or  any  banking  game,"  ^  or  other  like  terms,  any 
game  similar  to  those  mentioned  is  usually  deemed  to  be  in- 
cluded. 

§  1285.  What  deemed  games.—  The  game  is  usually  imma- 
terial so  long  as  there  is  a  wager  connected  with  it,  and  the 
term  has  therefore  been  held  to  include  bagatelle,^'  base  bal V 
billiards,"  cards,"  dice  throwing,"  dominoes,"  equality,"  faro," 

iSmootv.  a,18Iiid.l8;ay.Blair,  63  la.  154;  a  ▼.  Bishel,  30  la.  42; 

41  Tex.  80.  Sikes  v.  a,  67  Ala.  77.    Bat  see  a  v. 

sa  y.  King,  118  N.  a  681;  a  ▼.  Moeely.  14  Ala.  890;  8.  v.  Allaire,  14 

Oupton,  8  Ired.  371;  a  v.  Jackson,  Ala.  485;  Owens  v.  a,  53  Ala.  218; 

89  Ma  42a    A  horse-race  is  not  a  Clark  v.  a,  49  Ala.  87.    The  indict- 

game  of  hazard  or  skill:  a  v.  Rorie,  ment  should  show  that  the  billiard 

28  Ark.  726.    The  court  wiU  not  take  table  was  used  as  a  gambling  device: 

judicial  notice  that  a  game  of  chance  a  v.  Bristo  w,  41  Tex.  146^ 

can  be  played  with  cards:  a  ▼•  Tay-  ^^P.  y.  Carroll,  80  CaL  158;  Miller 

lor,  111  N.  a  680.  V.  a,  48  Ala.  122;  Smith  y.  a,  17  Tex. 

sWetmore  y.  a,  55  Ala.  19a  191;   a  v.  Brannen,  8  Jones,  208; 

«P.  y.  Carroll,  80  CaL  158;  Smith  BacheUor  y.  a,  10  Tex.  25a    It  is 

v.  a,  17  Tex.  101.  said  that  betting  at  cards  is  not 

ft  Sikes  y.  a,  67  Ala.  77.    Contrtx,  punishable:   Remmington   y.  a,  1 

Squier  v.  a,  66  Ind.  817.  Greg.  281;  but  the  same  court  holds 

^^Gibboney  y.  C,  14  Grat  582.  a  pack  of  cards  to  be  a  gambling 

7a  y.  Red.  7  Rich,  a  device:  Frisbie  v.  S.,  1  Greg.  264. 

8 Darling  Jones  v.  a, 26  Ala.  155.  "a  v.  De  Boy,  117  N.  C.  702;  Mo- 

•U.  a  y.  Speeden,  1  Cranch,  G.  a  Daniel  v.  C,  6  Bush,  826;  Darling 

585.  Jones  v.  a,  26  Ala.  155;  Miller  v.  a, 

lOMiUer  v.  a,  48  Ala.  122;  Smith  v.  48  Ala.  122.    But  see  Whitney  v.  a, 

a,  17  Tex.  191.  10  Tex.  Ap.  877. 

np.  V.  Carroll,  80  CaL  158;  Ran-  i?  Harris  v.  a,  81  Ala.  862;  a  a,  83 

dolph  v.  a,  9  Tex.  521.  Ala.  87a 

WNeal  V.  C,  22  Grat  917.  "U.  S.  v.  Speeden,  1  Cranch,  a  a 

w  Mace  v.  S.,  58  Ark.  79;  P.  v.  Weit-  535. 

hoff,  51  Mich.  203.  "Gibboney  v.  C,  14  Grat  582;  a  y. 

14  a  y.  Book,  41  la.  550;  a  v.  Miller,  Burton,  25  Tex.  420;  Ritte  y.  C,  18 
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keno,^  monte,'  nine  pins,*  ten  pins,*  pico,*  poker,*  pin  pooy  pool,' 
French  pool,*  ramps,'®  rondo  "  and  roulette.**  Some  things  which 
are  not  nsually  called  games^  bnt  which  involve  the  element  of 
chance,  come  within  the  statutes  prohibiting  gaming;  for  in- 
stance, cock-fighting,'*  horse-racing,**  dealing  in  options  or  fut- 
ures," gift  enterprises  '*  and  raffles."  So  wagering  money  upon 
the  result  of  a  shooting  match  has  been  held  indictable  as 
gaming." 

§  1286.  What  deemed  a  wager. — The  stake  must  be  some- 
thing of  value,"  but  the  amount  is  immaterial  ;*®  and  so  it  is  held 
sufficient  if  cigars,  beer  or  other  treats,**  or  even  the  use  of  the 
table  on  which  the  game  is  played,**  is  to  be  paid  for  by  the 

B.  Mon.  ai;  Ashlock  v.  C,  7  R  Mon.  i^Bagley  v.  a,  1  Humph.  486;  John- 

44;  &  ▼.  HoUand,  22  Ark.  242;  P.  ▼.  son  v.  &,  4  Sneed,  614 

Ah  Own,  85  CaL  580.  i^Cheesum  y.  &,  8  Blackf.  832;  P. 

iBrown  V.  a,  40Ga.689;  NowOr-  v.  WeithoflP,    51    Mich.    203;    a    v. 

leans  v.  MiUer,  7  La.  An.  651;  Eslava  Shaw,  39  Minn.  15a    Conirci,  C  t. 

▼.  a,  44  Ala.  406.  Shelton,  8  Grat  592;  a  v.  Lemon,  46 

aWardlow  t.  a,  18  Tex.  Ap.  aW;  Ma  875. 

MoKissick  ▼.  S.,  2  Tex.  856;  P.  v.  i*  Fortenbury  v.  a,  47  Ark.  18a 

Saviers,  14  CaL  29.  i«  BeU  t.  a,  5  Sneed,  507. 

s  Bass  ▼.  a,  87  Ala.  469.  i?  a  v.  De  Boj,  117  N.  a  702;  Long 

4  Walker  v.  a,  2  Swan,  287;  but  t.  a,  22  Tex.  Ap.  194.    Ccntm,  Nor- 

not  if  there  is  no  wager:  a  t.  Gup-  ton  v.  a,  16  Ark.  71.    And  see  infra, 

ton,  8  Ired.  271.  §  1315. 

A  Euper  V.  a,  35  Ark.  629.  ^^  Myers  t.  a,  8  Sneed,  9a 

«  a  ▼.  Wade,  48  Ark.  77;  a  ▼.  Gitt  "  Carr  v.  a,  60  Ind.  17a 

Lee,  6  Oreg.  425;  Nuckolls  t.  G.,  82  ^The  legislature  sometimes  regu- 

Grat  884  Confro,  S.  v.  Mann,  2  Oreg.  lates  the  amount:  0.  v.  Garland,  5 

288;  Ransom  v.  a,  26  Fla.  864  Rand.  652;  Long  v.  a,  22  Tex.  Ap. 

7  Cohen  v.  S.,  17  Tex.  142;  a  v.  194 

Book,  41  la.  550;  a  v.  Miller,  58  la.  21  a  v.  Wade,  43  Ark.  77;  a   v. 

154    Contra,  S.  ▼.  Quaid,  43  La.  An.  Bishel,  89  la.  42;  a  y.  Maurer,  7  la. 

1076.  406;  a  y.  Cooster,  10  la.  453;  a  y. 

STuttle  y.  a,  1  Tex.  Ap.  364;  a  y.  Leioht,  17  la.  28;  Bachellor  y.  a,  10 
Kelly,  24  Tex.  182;  a  y.  Jackson,  89  Tex.  258;  Brown  y.  a,  49  N.  J.  61; 
Ma  420;  Rodgers  y.  a,  26  Ala.  7a  McDaniel  y.  C  6  Bush,  326;  Hitch- 
But  see  a  y.  Mosely,  14  Ala.  390;  a  ins  y.  P.,  89  N.  Y.  454 
y.  Allaire,  14  Ala.  435;  Chiles  y.  a,  1  »  a  y.  Book,  41  la.  550;  a  y.  MiUer, 
Tex.  Api  27.  53  la.  154;  a  y.  Bishel,  39  la.  42; 

>C.  y.  Simonds,  79  Ky.  6ia  Alexander  y.  a,  99  Ind.  450;  Hamil- 

10  Bryan  y.  a,  26  Ala.  65.  ton  y.  a,  75  Ind.  586;  a  y.  Leighton, 

11  a  y.  Mann,  13  Tex.  61;  Barker  y.  23  N.  H.  167;  C  y.  Taylor,  14  Gray, 
a,  12  Tex.  273;  but  it  is  not  a  bank-  26;  Sigel  y.  Jebb,  3  Stark.  1.  Play- 
ing game:  a  y.  Hawkins,  15  Ark.  ing  for  the  "rub**  is  an  oifense: 
259.  Mount  y.  a,  7  Ind.  654    But  to  the 

13  Ritte  y.  C,  18  R  Mon.  85»  contrary  it  is  said  that  playing  for 
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loser.  The  intrinsic  value  of  the  stake  is  immaterial  if  it  rep- 
resents or  is  convertible  into  something  of  valae,  as  checks, 
chips  or  the  like.^  Bat  the  party  betting  mnst  stake  something, 
and  where  one  bets  chips  used  in  the  game,  paying  nothing 
for  them,  he  cannot  be  convicted  of  gaming,  for  he  has  noth- 
ing at  stake.*  The  wager  mnst  be  a  thing  hazarded,  and  so  a 
prize  offered  for  the  winner  in  a  feat  of  skill  is  not  a  wager.' 
It  is  not  necessary  that  the  stake  be  ^^pnfcnp;"^  nor  indeed 
that  there  be  any  definite  agreement  to  pay  the  amount  of  the 
wager,  it  being  understood  and  expected  that  it  shall  be  paid.* 

§  1287.  When  offense  complete. —  The  offense  of  gaming  is 
complete  when  the  stake  or  wager  is  put  up  or  the  offer  to  bet 
accepted,*  but  mere  scoring  or  practice  on  a  billiard  table  is 
not  enough,  for  there  must  be  at  least  the  beginning  of  a  game.^ 
The  offense,  even  when  described  as  that  of  gaming,  is  not  a 
continuing  one,  but  may  be  committed  by  one  act  of  the  Jdnd.® 

§  1288.  Aiding  or  procnring. — The  offense  may  be  com- 
mitted by  procurement  through  the  act  of  another;*  so  where 
one  stakes  money  on  a  game  played  by  others,  he  may  be 
guilty  of  gaming,  the  players  being  considered  the  agents  of 
those  who  bet ;  ^*  but  the  actual  players  who  do  not  bet  are  not 
usually  deemed  guilty.^  One  who  encourages  gaming  may  be 
guilty  thereof  as  principal  in  the  misdemeanor.^' 

§  1289.  Indictment  In  general. — It  is  usually  sufficient,  as 
in  other  statutory  offenses,  to  follow  the  descriptive  words  used 

the  use  of  the  table  is  not  gambling,  ^  Cameron  v.  S.,  15  Ala.  883;  Swal- 

for  the  winner   makes   no   profit:  low  v.  S.,  20  Ala.  80. 

Blewett  V.  a,  84  Miss.  606;  a  v.  Hall,  *  Williams  y.  a,  20  Mias.  sa 

82  N.  J.  158;  Clark  v.  a,  49  Ala.  87;  w Parmer  v.  a,  91  Ga.  152;  P.  v. 

Owens  V.  a,  52  Ala.  218.  Weithoff,  51  Mich.  20a    A  person 

^  Gibbons  v.  P.,  88  111.  442;  Porter  who  bets  at  a  game  of  faro  dealt  by 

V.  a,  51  Ga.  800;  Walton  y.  a,  14  another  plays  faro:  a  v.  McDaniel, 

Tex.  881.  20  Oreg.  523. 

2  Fagan  v.  a,  21  Ark.  890.  ^^  a  y.  Smitherman,  1  Lred.  14;  a  y. 

'  Delier  y.  Plymouth  Co.  Agl  Soa,  Gupton,  8  lred.  271;  Strawhem  y.  a, 

57  la.  481.    And  see  infra,  §  1297.  87  Miss.  422.    But  to  the  contrary,  it 

1  Alexander  y.  a»  99  Ind.  450.  was  held  that  where  a  party  played 

^The  game  was  for  treats,  but  it  was  a  game,  knowing  that  others  were 

agreed  that  it  should  be  yolantary,  betting  thereon,  he  was  guilty  of 

no  one  being  bound  to  treat  unless  gaming:  Smith  y.  a,  5  Humph.  163. 

he  chose:  Walker  y.  a,  2  Swan,  287.  "  Fugate  y.  S.,  2  Humph.  897;  How- 

«  a  y.  Welch,  7  Port  463.  lett  y.  a,  5  Yerg.  144. 

TSikes  V.  a,  67  Ala.  77. 
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in  the  statute,^  but  the  indictment  must  be  sufficiently  specific 
to  bring  the  acts  within  the  statutory  description,*  and  it  must 
not  be  indefinite  or  uncertain.*  If  the  charge  is  of  one  form 
of  the  ofifense,  there  cannot,  of  course,  be  a  conviction  for  an- 
other form  which  is  by  statute  made  a  distinct  crime.* 

§  1290.  Names  of  parties. —  By  many  courts  it  has  been 
held  that  the  indictment  must  name  the  parties  plajang,'^  or  al- 
lege that  their  names  are  to  the  grand  jurors  unknown.^  In 
other  courts,  however,  it  has  been  held  that  the  names  of  the 
parties  playing  need  not  be  alleged.'^  If,  however,  the  names 
are  alleged,  it  seems  that  they  must  be  proved  in  accordance  with 
the  allegation  although  such  allegation  was  unnecessary.^  It 
need  not  be  charged  that  defendant  played  with  or  bet  with 
another  person.*  A  charge  that  certain  parties  played  and 
bet  with  each  other  is  sustained  by  proof  that  they  all  bet 
against  the  dealer.^^    The  allegation  that  defendant  won  a 

I  a  V.  Light,  17  Oreg.  858 ;  Wingard  Ross,  7  Blaokf .  822 ;  Webster  v.  a,  8 

T.  a,  18  Ga.  896;  a  v.  Grider,  18  Ark.  Blackf.  400;  Johnston  v.  a,  15  Miss. 

297;  Spratt  v.  a,  8  Ma  247;  Burnett  58;  a  v.  Prescott,  88  N.  H.  212;  a  v. 

V.  a,  80  Ala.  19;  P.  v.  Gossett,  93  Trotter,  5  Yerg.  184;  a  v.  Ake,  9 

CaL  641.    If  the  statute  specifies  a  Tex.  822. 

trotting  race  or  a  running  race,  the  ^s.  v.  Light,  17  Oreg.  858;  Rob- 
indictment  must  say  which:  Stearns  erts  v.  a,  82  Ohio  St  171;  Carper  t. 
V.  a,  81  Md.  841.  a,  27  Ohio  St  572;  Goodman  v.  a, 

sa  V.  Norwood,  94  N.  Q  985;  a  v.  41  Ark.  228;  Sharp  v.  a,  28  Fla.  857; 

Stillwell,  16  Kan.  24  Johnson  v.  a,  86  Tex.  198;  Hinton 

« C.  V.  Perrigo,  8  Met  (Ky.)  5.  v.  a,  68   Ga.    822.    So  where   the 

*  Chambers  v.  a,  77  Ala.  80 ;  Nairn  charge  is  dealing  the  game  of  mon  te : 

y.  a,  18  Tex.  Apt  260;  Averheart  v.  P.  y.  Sayiers,  14  CaL  29;  Green  y. 

a,  80  Tex.  Ap.  651.  P.,  21  DL  125. 

8  a  y.  Iryin,  5  Blackf.  848;  Butler  ^Hany  y.  a,  9  Ark.  198. 

y.  a,  5  Blackt  280;  Ball  y.  a,  7  » Day  y.  a,  27  Tex.  Ap.  14a 

Blackf.  242;  Parrott  y.  a,  10  Ark.  i^  Archer  y.  a,  69  Ga.  767.   A  charge 

574;  Moffit  y.  a,  11  Ark.  169;  Jester  that  three  })ersons  played  jointly  is 

y.  a,  14  Ark.  562;  Groner  y.  S.,  6  Fla.  not  proyed  by  evidence  that  two 

89;  Dayis  y.  a,  7  Ohio,  204;  Shook  played  together  and  that  the  other 

V.  S.,  26  Tex.  Ap.  845;  Dayis  y.  a,  22  played  with  another  person:  Lind- 

Ga.  101.    It  must  be  plainly  alleged  sey  y.  a,  48  Ala.  169.|  An  allegation 

with    whom    the   bet   was    made,  that  two  persons  named  bet  on  an 

whether  with  a  player  or  outsider:  election  was  held  to  charge  that  they 

a  y.  Stallings,  8  Ind.  531.  bet  with  each  other:  a  y.  Griggs,  34 

•ay.   Maxwell,    6   Blackf.   280;  W.  Va.  7a    And  see  infra,  %  1294. 

Drew  y.  S.,  10  Ark.  82;  Barkman  y.  It  is  unnecessary  to  state  with  whom 

a,  18  Ark.  708;  Orr  y.  a,  18  Ark.  the  bet  was  made  or  the  amount: 

640;  a  y.  Dole,  8  Blackf.  294;  ay.  ay.  Bridges,  24  Ma  85a 
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wager  of  another  is  equivalent  to  alleging  a  bet  with  such  per- 
son.' 

§  1291.  Charging  the  game  played. —  The  courts  have  usu- 
ally held  that  it  is  unnecessary  to  name  in  the  indictment  tbe 
game  played,^  but  the  nature  of  the  game  should  be  stated.' 
Where  the  statute  prohibits  certain  games  and  others  of  like 
kind,  it  is  necessary  to  charge  one  of  the  prohibited  games 
or  to  show  that  the  game  played  is  of  like  kind  with  those 
prohibited.*    To  name  the  game  as  one  of  those  expressly  pro- 
hibited is  sufficient.*    Under  some  statutes  it  may  not  be  nec- 
essary to  state  the  name  of  the  game  at  all ;  *  nor,  indeed,  to 
allege  that  the  game  was  actually  played.^    But  under  other 
statutes  the  fact  that  the  game  was  actually  played  is  material.' 
The  prosecution  will  not  be  compelled  to  elect  on  which  game 
it  will  proceed  where  the  evidence  tends  to  establish  different 

la  V.  Little,  6  Blackf.  267.  297.    When  an  indictment  charges 

3  Dean  v.  Tennessee,  Mart  &  Y.  unlawful  playing  at  a  game  of  cards 
127;  S.  V.  MoBride,  8  Humph.  65;  S.  in  a  public  place,  and  the  evidence 
V.  Maxwell,  5  Blackf.  2d0;  Drew  v.  shows  the  game  to  have  been 
S.,  10  Ark.  82;  Barkman  v.  S.,  13  **  monte,"  it  will  not  sustain  convic- 
Ark.  703;  Orr  v.  S.,  18  Ark.  540;  tion  under  a  statute  providing  dif- 
Green  v.  P.,  21  III  125;  S.  v.  Dole,  3  ferent  penalties  for  "playing  with 
Blackf.  294;  a  V.  Ross,  7  Blackf.  822;  cards  "  and  for  "  monte:  **  Averheart 
Webster  v.  S.,  8  Blackf.  400;  Romp  v.  a,  30  Tex.  Ap.  651.  An  informa- 
V.  S.,  3  Qreene  (la.),  276;  Johnston  v.  tion  charging  that  the  defendant 
a,  15  Mia&  58;  a  V.  Prescott^  33  "  did  play  cards  for  money  **  is  not  a 
N.  H.  212;  S.  v.  Trotter,  5  Yerg.  184;  sufficient  allegation  that  there  was 
a  V.  Ake,  9  Tex.  322;  a  v.  Gitt  Lee,  a  "  gambling  device  "  or  a  game  . 
6  Oreg.  425;  a  v.  Bougher,  3  Blackf.  played  by  means  of  a  "gambling  de- 
307.  Contra,  8,  v.  Jeffrey,  33  Ark.  vice: "  a  v.  StiUwell,  16  Kan.  24 
136.  It  is  not  necessary  to  charge  An  indictment  for  betting  money 
in  an  indictment  for  keeping  a  com-  upon  a  certain  game  known  as 
mon  gaming  house  that  any  particu-  **  pool "  is  not  sufficient  without 
lar  game  was  played,  but,  having  so  charging  that  the  betting  was  on  a 
charged,  it  is  necessary  to  prove  it:  gaming  table  or  bank  or  a  gambling 
Dudney  v.  a,  22  Ark.  251.  device:  Tate  v.  a,  21  Tex.  202. 

8  a  V.  Gitt  Lee,  6  Oreg.  425;  Web-  »a  v.  Mann,  13  Tex.  61;  Warren 

ster  V.  S.,  8  Blackf.  400.    The  fact«  v.  a,  18  Ark.  195;  P.  v.  Beatty,  14 

of  the  transaction  should  be  given:  CaL  566;  McKissick  v.  a,  2  Tex.  856; 

Buroh  V.  Republic,  1  Tex.  608;  Lew-  Wingard  v.  a,  13  Ga.  396;  Short  v. 

ellen  v.  a,  18  Tex.  538;  a  v.  Catch-  a,  23  Tex.  Ap.  312. 

ings,  43  Tex.  654;  Dixon  v.  a,  21  «a  v.  Grace,  21  Ark.  227. 

Tex.  Ap.  517.    An  indictment  for  ?  Rosson  v.  a,  92  Ala.  76. 

playing  a  *'game  of   cards"  suffi-  ^ Smith  v.  S.,  63  Ala.  55;  Johnson 

ciently  charges  playing  a  game  tvith  v.  S.,  75  Ala  7;  Dreyfus  v.  a,  83  Ala. 

cards:  S.  v.  Shult,  41  Tex.  548.  54;  Tolbert  v.  a,  87  Ala.  27;  Dobkins 

4  Booth  V.  a,  26  Tex.  203;  S.  v.  v.  a,  2  Humph.  424. 
Blair,  41  Tex.  30;  a  v.  Grider,  18  Ark. 
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games  within  the  terms  of  the  statute.^  If  the  proof  shows  a 
game  essentially  different  from  the  one  charged,  the  varianee 
will  be  fatal,^  but,  if  the  game  charged  and  the  game  proved 
are  practically  the  same,  a  conviction  will  be  proper.* 

§1293.  The  wager. — Where  the  statute  prohibits  the  play- 
ing of  a  game,  it  is  not  necessary  to  allege  that  defendant  bet 
on  the  game ;  ^  but  if  the  statute  is  against  gaming,  a  bet  or 
wager  must  be  alleged.*  It  is  usually  sufficient  that  the  bet 
or  wager  be  alleged  without  a  statement  that  it  is  a  thing  of 
value,'  or  the  amount  thereof;^  and  so  it  is  not  necessary  to 
charge  what  the  bet  or  wager  was.^  If  the  indictment  is  under 
a  statute  for  playing  at  a  certain  game  of  cards  on  which  money 
was  bet,  it  is  not  necessary  to  allege  that  defendant  bet  or  that 
he  knew  money  was  bet.*  Courts  will  take  judicial  notice 
that  money  is  a  thing  of  value,  and  so  the  charge  that  money 
was  bet  sufficiently  charges  the  betting  of  a  thing  of  value 
within  the  statute.^®  So  an  averment  that  United  States  frac- 
tional currency  was  bet  is  equivalent  to  ar  averment  that  money 
was  bet; "  but  an  indictment  for  betting  money  is  not  sustained 
by  proof  of  betting  property ;  *^  nor  will  proof  of  winning  a  note 
for  five  dollars  sustain  a  charge  of  winning  "  five  dollars.'' " 

1  Hinton  v.  a.  68  Ga.  922.  McAtee,  8  Dana,  28;  C.  ▼.  Garland,  8 

*  Bartender  v.  S.,  51  Ind.  73;  S.  v.  Met  (Ky.)  478.    And  it  is  not  neoes- 

Grider,  18  Ark.  297.  sary  to  prove  the  exact  denomina- 

spiynn  v.  S.,  84  Ark.  441.  tion  of  the  coin  bet:  S.  v.  Douglas,  1 

4Stockden  v.  a,  18  Ark.  186.  Ma  374. 

»  Rosson  V.  S.,  92  Ala.  76;  S.  v.  Still-  ^  Harrison  v.  a,  15  Tex.  239.    It  is 

well,  16  Kan.  34.  not  necessary  to  prove  the  amount 

< Long  V.  S.,  23  Tex.  Ap.  194;  Hin-  lost  as  alleged:  Parsons  v.  S.,  2  Ind. 

ton  V.  a,  68  Ga,  322;  Jacobson  v.  a,  499. 

65  Ala.  151;  Mitchell  v.  a,  55  Ala.  'Reeves  v.  a,  9  Tex.  447;   a  v. 

160.    A  charge  in  an  indictment  that  Ward,  9  Tex.  370. 

defendant  bet  a  certain  **  valuable  ^^  Grant  v.  a,  89  Ga.  39& 

thing  "  is  too  va^e;  it  must  describe  ^^  Collins  v.  S.,  70  Ala.  19.    Nickels 

the  valuable  thing:  Anthony  v.  S.,  4  staked  on  a  game  need  not  be  proved 

Humph.  83;  and  so  the  words  "  goods,  to  be  of  value:  Mallory  v.  S.,  62  Ga. 

wares  and  merchandise  ^  do  not  de-  164    A  charge  of  winning  a  large 

scribe  the  wager  with  sufficient  cer-  sum  of  money,  to  wit,  |1,  therefore 

tainty :  a  v.  Kilgore,  6  Humph.  44  is  a  sufficient  aUegation  that  money 

'Collins  V.  a,  70  Ala.  19;  Dean  v.  was  bet:  Graham  v.  a,  1  Ark.  171. 

Tennessee,  Mart  &  Y.  127;  a  v.  Mc-  izHorton  v.  a,  13  Ark.  62;  Tate  v. 

Bride,  8  Humph.  65;  a  v.  Bridges,  24  a,  5  Blackf.  174;  Hale  v.  S.,  8  Tex. 

Ma  853;  nor  is  it  necessary  to  prove  171. 

it  if  alleged:  Medlock  v.  a,  18  Ark.  "Tate  v.  a,  5  Blackf.  174 
363;  Parsons  v.  S.,  2  Ind.  499;  C.  v. 
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§  1293.  Time  and  place. — No  particular  time  need  be  al- 
leged,' and  it  is  enough  to  prove  that  the  offense  was  conmiitted 
before  the  finding  of  the  indictment  and  within  the  period  of 
the  statute  of  limitations.'  Under  a  charge  of  one  particular 
offense  the  prosecution  may  introduce  evidence  of  any  offense 
within  the  description  of  the  indictment,'  and  one  prosecutioii 
under  such  an  indictment  does  not  confer  immunity  for  all  of- 
fenses which  might  have  been  proved  under  such  an  indict- 
ment, or  of  which  evidence  was  introduced/  It  is  not  neces- 
sary to  locate  the  offense  with  reference  to  any  particular  house, 
whether  of  defendant  or  another.*  If,  however,  the  particular 
place  is  described  the  evidence  must  correspond.* 

§  1294:.  Joinder  of  defendants. —  Two  or  more  defendants 
may  be  charged  in  one  indictment;^  but  it  must  appear  that 
they  played  together.*  If  more  than  one  is  indicted,  one  or 
more  may  be  convicted  without  the  conviction  of  others.* 

§1295.  Charging  different  offenses ;  duplicity. — Charging 
conjunctively  all  the  acts  which  by  statute  are  specified  as  con* 
stituting  the  offense  is  not  improper;  ^*  and  so  it  has  been  held 
that  a  count  for  gaming  and  a  count  for  keeping  a  gambling 
house  may  be  properly  joined;"  or  a  count  for  exhibiting  and 
another  for  playing,  and  a  third  for  suffering  to  be  played; " 
oi  one  for  gaming  and  one  for  keeping  a  gaming  table.^'  Where 
the  statute  is  against  gaming,  an  indictment  for  gaming  and 

1  Word  V.  C,  8  Leigh,  74a  35  Tex.  507.    If  A.  and  B.  are  jointly 

^C.  V.  Hyde,  Thach.  Cr.  Caa.  19;  indicted  and  tried  for  gaming,  the 

Chapman  v.  S.,  18  Ga.  786;  S.  v.  evidence  showing  that  they  played 

Agudo,  5  La.  An.  185;  Ramey  v.  S.,  at  different  times,  and  thattiie  other 

14  Tex.  409;  Anthony  v.  S.,  4  Humph,  was  not  present  when  either  played, 

88;  S.  T.  Marchant,  15  R  L  589.  no  conviction  can  be  had:  Elliott  v. 

'  Pope  V.  a,  68  Miss.  5a  a,  26  Ala.  7a    If  it  is  intended  to 

*  Pope  V.  S.,  68  Miss.  5a  charge  them  with  distinct  offenses 

ft  Word  V.  C,  8  Leigh,  748;  Sublett  that  fact  must  definitely  appear:  & 

V.  S.,  9  Tex.  68;  Rosson  v.  a,  92  Ala.  v.  Homan,  41  Tex.  155;  Parker  v.  a, 

76.    Having  described  the  place  the  26  Tex.  204.    And  see  suprOf  %  1290. 

indictment  need  not  describe  the  *  Covy  v.  a,  4  Port  186;  Ward  v. 

room:  P.  v.  Saviers,  14  Cal.  29;  S.  v.  a,  22  Ala.  16;  Brown  v.  a,  5  Yerg. 

Atkins,  1  Ala.  180.  867. 

«  C.  V.  Butts,  2  Va.  Cas.  la  ^  p.  y.  Gk)8set,  98  CSal.  641. 

7  Johnson  v.  a,  13  Ark.  684.  ii  Wheeler  v.  a,  42  Md.  56a 

•Galbreath  v.  8.,  86  Tex.  200;  Her-  "c.  v.  McGuire,  1  Va.  Caa  lia 

ron  V.  a,  86  Tex  285;  a  v.  Roderica,  "  Whitfield  v.  a,  4  Ark.  171. 
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keeping  is  bad  for  duplicity ;  *  so  is  one  for  gaming  and  per- 
mitting,* or  for  betting  and  holding  stakes.' 

§  1296.  Eyidence. —  To  show  that  the  playing  was  for  stakes 
it  is  competent  to  prove  that  money  was  seen  on  the  table 
where  defendant  and  others  were  playing  cards/  and  it  is  suffi- 
cient prima  fade  evidence  of  guilt  if  it  appears  that  defend- 
ant was  present  in  the  room  where  gaming  was  going  on  and 
fled  on  the  entrance  of  an  officer.*  Proof  of  playing  supports 
a  charge  of  being  present  at  the  game,^  and  testimony  that  de- 
fendant won  implies  that  the  money  was  paid.''  As  the  mere 
throwing  of  dice  or  playing  of  cards  may  not  be  criminal,  evi- 
dence that  there  was  betting  or  a  wager  is  material."  If  guilt 
depends  on  ownership  or  control  of  the  building  in  "which  the 
game  is  carried  on,  such  fact  will  not  be  presumed  from  having 
a  store  in  a  part  of  the  building.^  Statements  of  a  player, 
during  or  immediately  after  the  close  of  the  game,  that  he  has 
lost  a  certain  sum  thereon  may  be  shown  as  part  of  the  res 
gesioB}^  A  witness  cannot  testify  that  defendant  kept  a  gam- 
ing house,  but  may  only  tell  the  facts  from  which  such  an  in- 
ference may  be  drawn."  Expert  witnesses  are  not  competent 
to  testify  as  to  what  the  game  consists  in,^*  but  one  who  has 
played  the  game  may  tell  what  he  knows  of  it.''  A  participant 
in  the  unlawful  game  is  an  accomplice  whose  evidence  requires 
corroboration,"  but  one  who  simply  advises  is  not  an  accom- 
plice,** nor  is  one  who  plays  without  betting." 

^a  V.  Howe,  1  Rich.  260.  and  some  game  on  which  to  bet: 

2  a  V.  Fant,  2  Brev.  487.  Thompson  v.  a,  99  Ala.  173. 

*a  V.  Bridges,  24  Mo.  35a  ^Branscum  v.  a,  7  Ind.  59a 

*Rice  V.  a,  10  Tex.  545.    But  see  'Whitney  v.  a,  10  Tex.  Ap.  377; 

Orr  V.  a,  26  Fla.  520;  Tatum  v.  S.,  Oder  v.  a,  26  Fla.  520. 

83  Fla.  311.  »Holtzolow  v.  a,  26  Tex.  682. 

»a  V.  Boyer,  79  la.  83a    And  so  w  Glover  v.  a;89  Ga.  391. 

where  the  officers  found  defendant  ^^  Wheeler  ▼.  a,  42  Md.  56a    He 

walking  about  in  a  room  that  they  may,  however,  state  generally  that 

had  to  break  into  where  gaming  im-  about  the  time  charged  he  had  seen 

piemen ts  were  found  between  the  accused  oonductiug  a  game  of  faro: 

ceiUng  and  floor  above,  and  the  offi-  a  v.  Wilson,  9  Wash.  16. 

cers  heard  some  one  running  up  the  ^^  P.  v.  Carroll,  80  Cal.  15a 

stairs,  held,  that  the  evidence  was  "NuckoUs  v.  C,  32  Grat  884. 

sufficient  to  warrant  conviction:  C.  **  Davidson  v.  a,  33  Ala.  850.    Con- 

v.  Warren,  161  Mass.  281.  tra,  C.  v.  Bossie,  —  Ky.  — ,  87  a 

«C.  V.  Hogarty,  141  Masa  106.  Evi-  W.  R  844;  supra,  §  199. 

dence  that  other  persons  played  or  15  Smith  v.  a,  37  Ala.  472. 

bet  IS  relevant  as  showing  that  there  is  Bass  v.  a,  37  Ala.  469L 

was  some  one  present  to  bet  with, 
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II.  Setting. 

§  1297.  In  general ;  on  horse-races.— As  already  indicated,* 
betting,  being  a  form  of  gaming,  is  criminal  only  as  made  so  by 
statute.'  Many  forms  of  betting  are,  indeed,  punishable  as 
gaming,'  but  some  forms  are  specially  mentioned  by  statute 
as  criminal  and  must  be  considered.  Horse-racing  for  money 
is,  generally  within  the  statute  as  to  gaming ;  *  but  to  offer  a 
premium  to  the  owner  of  the  winning  horse  in  a  race  is  not 
the  staking  of  a  bet,  for  there  is  no  hazarding  of  money  on  the 
result  of  the  contest;*  neither  is  the  racing  of  horses  for  a 
prize  or  premium  offered  by  a  third  person  to  be  deemed 
gambling.*  The  general  prohibition  of  betting  on  horse-races 
applies  to  all  horse-races  no  matter  where  run,^  and  is  there- 
fore appUcable  to  a  race  to  be  run  out  of  the  state.*  But  if 
the  offense  charged  is  of  keeping  a  house  for  pool  selling  or 
otherwise  betting  or  gambling,  or  permitting  betting  or  gam- 
bling therein,  the  act  of  betting  or  gambling  by  placing  money 
in  a  pool  room  on  a  horse-race  in  another  state  is  consummated 
where  the  money  is  thus  placed  or  the  bet  made,  and  not  where 
the  defendant  negotiates  for  the  transmission  of  the  bet  on  a 
race  out  of  the  state.*  In  some  states  betting  or  pool  selling 
with  reference  to  races  run  on  a  licensed  track  are  excepted 
from  the  statutory  prohibition."  In  many  states,  however,  all 
pooling  schemes  are  forbidden  by  statute." 

§  1298.  Betting  on  elections. — There  are  usually  express 
provisions  against  election  bets,  but  such  betting  is  not  gam- 

1  Supra,  §  1283.  Smith,  63  Ind.  5a    Contni,  CouHy  v. 

^SmootT.  &,  ISIndLia  HiUegass,  94  Pa.  St  182;   Bronson 

*  Supra,  §  128a    C<mtray  C.  v.  Shel-  Ag*l,  etc.  Ass'n  v.  Ramsdell,  24  Mich, 

ton,  8  Grat  592;  &  v.  Rorie,  23  Ark.  441. 

726.    For  instance,  it  is  said  not  to  <  S.  v.  Loyell,  39  N.  J.  463. 

be  within  the  statute  as  to  games  of  ^  Stearns  v.  S.,  81  Md.  341;  Lacej 

chance:  Harless  v.  U.  S.,  Morris,  169;  v.  Palmer,  —  Va.  — ,  24  a  E.  R  980; 

nor  is  it  a  gambling  device:   S.  t.  Williams  v.  S.,  92  Tenn.  276. 

Lemon,  46  Ma  375.  »  Lescallett  v.  a,  89  Va.  87a 

*Cheesimi  v.  a,  8  Blackf.  332;  P.  wg.  y.  Posey,  1  Humph.  884;  a  v- 

Y.  Weithoff,  51  Mich.  20a    And  see  Blackburn,  2  Coldw.  235;  Huff  ▼.  a, 

supra,  ^  1285.  2  Swan,  279;  a  v.  Fiddler,  7  Humph. 

»  Delier  v.  Plymouth  Co.  Ag'l  Soc'y,  501 ;  but  not  otherwise:  WiUiams  ▼. 

57  la.  481.  a,  92  Tenn.  275. 

•Harris  v.  White,  81  N.  Y.  532;  "C.  v.  Simonds,  79  Ky.  6ia    And 

Misner  v.  Knapp,  13  Oreg.  135;  Por-  see  infra,  §  1305. 
ter  V.  Day,  71  Wia  296;   Alvord  v. 
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iDg,^  although  it  may  be  a  \4olation  of  the  statute  against  bet- 
ting upon  a  game  or  wager.'  The  object  of  some  of  the  stat- 
utes is  to  protect  the  ballot  from  any  undue  influence  resulting 
from  an  effort  which  may  be  made  because  of  the  bet,'  and  such 
a  provision  is  applicable  to  a  bet  on  the  vote  of  a  precinct,*  or 
on  the  election  of  a  candidate,*  or  upon  the  result  of  the  presi- 
dential election ;  •  but  not  to  a  bet,  made  after  the  conclusion 
of  the  election,  as  to  the  result,^  nor  upon  the  result  of  an  elec- 
tion in  another  state.'  But  under  other  statutes  the  gist  of  the 
offense  is  the  bet,  and  therefore  a  bet  made  after  the  election 
is  over,*  or  a  bet  on  the  election  in  another  state,"  is  indictable. 
§  1299.  Indictment;  evidence, —  The  general  discussion  in 
preceding  sections  *^  of  indictments  in  cases  of  gambling  covers 
sufficiently  the  ordinary  cases  where  betting  is  alleged,  but 
there  are  some  peculiarities  to  be  noticed  in  regard  to  betting 
upon  an  election.  Such  an  offense  must  be  charged  with  some 
accuracy ;  thus,  an  indictment  for  betting  on  the  state  election 
for  presidential  electors  is  not  supported  by  proof  of  a  bet  that 
the  state  would  vote  for  a  certain  presidential  candidate."  As 
to  the  time,  it  should  be  alleged  as  in  other  cases,  but  not  nec- 
essarily with  exactness."  But  if  the  indictment  alleges  the 
winning  of  money  by  betting  on  an  election,  it  is  held  that  the 
date  must  be  alleged  as  subsequent  to  that  of  the  election  re- 
ferred to.^*  If  the  bet  is  charged  to  have  been  made  as  to  the 
success  of  a  particular  candidate,  it  is  necessary  to  aver  that 
he  was  a  candidate  at  the  election." 

1  a  V.  Henderson,  47  Ind.  127;  a  ▼.       "  Supra,  §§  1289-1295. 

Smith.  1  Meigs.  98.  ^  Gamble  v.  a,  85  Misa.  222.    But 

2  Parsons  y.  a,  2  Ind.  499;  Hizer  ▼•  in  another  case  it  is  said  that  a 
a,  12  Ind.  330.  charge  of  betting  on  the  election  of 

s  C.  ▼.  Kirk,  4  B.  Mon.  1.  a  certain  person  as  president  is  well 

*  C.  V.  Kennedy,  15  B.  Mon.  531.  laid  though   electors   only  are  se- 
AQ  V.  Pash,  9  Dana,  31.  lected:  Porter  v.  a,  5  Sneed,  35a 
^Quarles  v.  a,  5  Humph.  560L  ^'Lewellen  v.  a,  18  Tex.  538;  Gam- 

7  a  V.  Mahan,  2  Ala.  340;  a  v.  Mo-    ble  v.  a,  35  Miss.  222. 

LeUand,  4  Sneed,  437.  ^^a  v.  Windell,  60  Ind.  800.    Of 

8  a  y.  McLelland,  4  Sneed,  437.  course  if  the  charge  is  of  betting  on 
Thus,  if  the  statute  is  against  laying  the  result  of  an  election,  the  date 
a  wager  on  the  result  of  any  public  may  be  fixed  either  before  or  after 
election  held  within  the  state,  it  will  the  election,  as  the  bet  may  be  made 
not  apply  to  a  bet  upon  the  result  of  before  the  event  or  afterwards  as  to 
the  presidential  election:  Coving^n  its  result:  Miller  t.  a,  33  Miss.  856. 
V.  a,  28  Tex.  Ap.  225.  "a  v.  Cross.  2  Humph.  301;  a  v. 

•  Miller  v.  a,  83  Miss.  356.  Shouse,  16  R  Mon.  825. 

10  Sharkey  v.  S.,  33  Miss.  85a 
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III.  CoMKON  Gambles. 

§  1300.  Who  is. —  A  person  who  makes  a  business  of  gam- 
bling or  habitnaily  engages  in  gaming  is  a  common  gambler,^ 
and  under  some  statutes  is  subject  to  severe  punishment;  but 
the  term  ^^ common  gambler"  has  no  absolute  and  definite 
meaning,  being  used  to  define  certain  specific  acts;  for  instance, 
the  keeping  open  of  any  place,  or  the  exhibiting  of  any  device 
for  gaming,  may  be  made  by  statute  to  constitute  the  offense 
of  being  a  common  gambler.'  So  it  may  be  provided  that  every 
person  guilty  of  playing  faro,  or  banking  for  others  to  do  so, 
shall  be  a  common  gambler,  and  proof  of  one  such  act  is  suffi- 
cient to  establish  the  offense.'  But  according  to  the  usual  em- 
ployment of  the  term,  the  person  charged  must  have  actually 
engaged  in  playing,^  or  there  must  have  been  an  apparent  in- 
tent to  play.*  Proof  of  the  mere  reputation  of  being  a  com- 
mon gambler  is  not  sufficient  to  constitute  the  offense.*  But 
the  defendant  is  not  entitled  to  a  bill  of  particulars  as  to  the 
acts  relied  upon  as  making  him  a  common  gambler.^ 

IV.  Gaming  in  Public  Places. 

§  1301.  In  general. — Some  statutes  make  it  a  distinct  offense 
to  play  cards,  dice  or  other  enumerated  games  in  public  places." 
These  statutes  do  not  imply  that  the  playing  of  such  games  is 
in  itself  illegal,  but  only  that  it  is  against  public  policy  to  allow 
them  to  be  played  in  public  places,  because  likely  to  produce  a 
disturbance.^  Some  statutes,  however,  limit  the  offense  to  bet- 
ting on  games  or  playing  for  money  in  such  places.^  The  pub- 
licity being  the  essence  of  the  offense,  it  is  not  necessary  that 

1  Howard  t.  a,  64  Ind.  510.  '  a  t.  Brast,  81 W.  Ya.  88a    There- 

>P.  Y,  Sponsler,  1  Dak.  277.  fore  it  is  immaterial  whether  there 
*a  V.  MelviUe,  11  R.  L  417.    And    is  betting  or  not:  G.  ▼.  Terry,  2  Va. 

see  a  V.  Carr,  6  Oreg.  18a  Ga&  77;  Bosshard  ▼.  a,26  Tex.  Suppi 

«  Bowe  V.  a,  25  Ind.  415.  207. 

*  Howard  ▼.  a,  64  Ind.  516.  i<>  Analej  v.  a,  86  Ark.  67.   In  Texas 

*  G.  V.  Hopkins,  2  Dana,  418.  it  seems  that  the  offense  is  made  out 
7  G.  v.  Moore,  2  Dana,  202.  on  proof  of  playing  without  evidence 

*  Roquemore  ▼.  a,  19  Ala.  528;  that  anything  was  bet,  but  that  de- 
Flake  V.  a,  19  Ala.  551;  Rodgersv.  fendant  may  negative  guilt  by  show- 
a,  26  Ala.  76;  Dreyfus  ▼.  a,  88  Ala.  ing  that  nothing  was  bet  on  the 
54;  a  V.  Robinson,  40  a  C  553;  a  v.  game:  Wilcox  v.  a,  26  Tex  14& 

Langf  ord,  8  Ired.  854 
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the  indictment  show  that  defendant  played  with  any  one.^  The 
offense  of  gaming  and  that  of  playing  in  a  pablic  place  are 
usually  so  connected  that  a  prosecution  under  one  statutory 
provision  will  bar  a  prosecution  under  the  other.*  So  also,  if 
defendant  is  charged  with  playing  at  a  public  place  and  also 
with  betting,  he  cannot  be  convicted  for  playing  alone,  as  the 
indictment  amounts  to  a  charge  of  betting;'  and  an  indictment 
for  playing  a  game  at  which  a  bet  was  made  charges  gaming 
and  not  simply  playing.* 

§  1303.  The  place. —  Statutes  usually  enumerate  certain 
places  where  gaming  is  specially  prohibited;  such  as  taverns,^ 
retail  liquor  houses,^  and  the  like ;  ^  and  it  is  not  necessary  in 
such  cases  to  allege  that  the  place  is  public,  it  being  sufficient 
to  show  that  it  is  of  the  statutory  description.  But  where  the 
statute  relates  to  a  public  place  it  must  be  alleged  and  proved 
that  the  place  is  public*  Where  the  designation  of  the  place 
is  particular,  such  as  tavern,  retail  liquor  shop  and  the  like,  it 
covers  all  parts  of  the  building  or  premises  used  for  the  pur- 
pose, and  the  playing  in  any  room  in  such  building  or  in  any 
part  of  the  premises,  so  far  as  they  are  thus  occupied  or  used,  is 
criminal,  whether  the  room  be  public  or  not;*  but  if  the  de- 
scription is  general,  as  that  of  a  public  place,  it  will  not  include 
rooms  occupied  by  others  in  the  same  building  not  public  in 
their  nature,^^  and  not  so  connected  with  the  public  place  as  to 

^Coggins  v.  S.,  7  Port  268.    And  a  highway  within  the  statute  against 

see  supra,  §  1290.  gaming  on  the  highway:  Glass  v.  S., 

s  Fiddler  v.  a,  7  Humph.  508.  80  Ala.  529. 

sClaybome  v.  S.,  103  Ala.  5a  <a  y.  Fuller,  81  Tex.  559;  Elsberry 

« Johnson  v.  a,  75  Ala.  7.  ▼.  a,  41  Tex.  158;  Wallace  v.  a,  12 

»a  v.Terry,2Va.Cas.77;Linkou8  Tex.  Ap.  479;  Dailey  v.  a,  27  Tex. 

▼.  C,  9  Leigh,  608.  Ap.  569. 

*  Ck>ggin8  y.  a,  7  Port  268;  Napier       *  Records  y.  a,  4  Harr.  554;  Bryan 

▼.  a,  50  Ala.  168;  Ray  y.  a,  50  Ala.  y.  a,  28  Ala.  65;  Smith  y.  S.,  22  Ala. 

172;  Early  y.  a,  28  Tex.  Ap.  864;  a  54;  Ray  y.  a,  50  Ala.  172;  Foster  v. 

y.  Hox,  8  Dey.  116;  Ck>le  y.  8,,  9  Tex.  a,  84  Ala.  451;  McCalman  y.  a,  96 

42;  Royal  y.  a,  9  Tex.  449;  Comer  Ala.  98;  Russell  y.  a,  72  Ala.  222; 

T.  a,  26  Tex.  Ap.  509.    An  indict-  a  y.  Hox,  8  Dey.  116;  Cole  y.  a,  9 

ment  for  playing  at  a  dram-shop  or  Tex.  42;  Stehhins  y.  a,  22  Tex.  Ap. 

grocery  is  not  yoid  for  uncertainty,  82;  Early  y.  S.,  28  Tex.  Ap.  864. 
the  word  "grocery"  not  being  used      ^^8.  y.  Black,  9  Ired.  878;  Dale  y. 

in  the  statute:  Ballentine  y.  a,  48  a,  27  Ala.  81;  Watson  y.  a,  13  Tex. 

Ark.  46.  Ap.  160;  Johnson  y.  a,  86  Tex.  198; 

7  a  y.  Wilson,  9  Leigh,  64a    A  Galbreath  y.  a,  86  Tex.  200. 
nayigable  riyer  is  not,  in  Alabama, 
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be  a  part  of  it.*  But  in  any  event  the  statutory  provision  does 
not  extend  beyond  the  prohibited  building  and  appurtenances 
of  the  place  designated  or  the  place  charged  to  be  public,  and 
therefore  will  not  include  outbuildings  on  the  same  lot,*  or  of- 
fices or  shops  in  the  same  building  not  used  for  the  specific  pur- 
pose.' Sometimes  the  statute  specially  fefers  to  outhouses,  by 
which  term  is  meant  any  house  standing  out  and  apart  from  a 
dwelling  or  business  house,^  and  therefore  it  includes  a  still- 
bous^,'  or  unoccupied  store.*  As  part  of  a  public  place  it  must 
be  some  place  where  people  may  and  do  go,  though  only  occa- 
sionally,^ or  to  which  more  than  the  players  resort  at  a  partic- 
ular time."  A  person  playing  must  know  what  places  are 
within  the  statutory  prohibition.* 

§  1303.  Farther  as  to  public  place. — Where  the  specific 
terms  used  in  the  statute  are  followed  by  general  words,  such 
as  ^^  or  other  public  place,"  these  terms  are  not  to  be  consid- 
ered as  including  the  places  already  specifically  mentioned.'* 
The  general  term  does  not  imply  ownership  by  the  public,"  nor 
is  it  confined  to  places  devoted  solely  to  public  use.^  It  implies 
a  place  where  the  public  commonly  resort  or  people  have  the 
privilege  of  going  at  pleasure."  The  fact  that  the  place  is  one 
designed  primarily  for  private  use,  and  kept  locked  so  that  no 
one  can  enter  but  by  permission,  will  not  show  that  it  is  not  a 
public  place  if  it  appears  that  those  who  desire  to  play  are  ad- 
mitted.*^ It  is  sufficient  that  it  is  a  place  resorted  to  for  the 
prohibited  purpose  for  the  time  being  only,**  as  distinguished 
from  a  private  place  or  one  where  there  is  no  general  invita- 

}  Pickens  v.  a,  100  Ala.  127;  a  v.  7  Downey  v.  a,  90  Ala.  644. 

Hawkins,  91  N.  C.  626;  Winters  v.  a,  «a   y.  Norton,  19  Tex.   102.     So                           | 

33  Tex.  Ap.  895;  Jackson  v.  a,  16  where  two  or  three  persons  went  to 

Tex.  Ap.  373;  Bowman  v.  S.,  16  Tex.  an  outhouse  and  played,  held  not 

Ap.  6ia  sufficient:  Cain  v.  a,  80  Ala.  534; 

2  C.  v.  Sanders,  5  Leigh,  751.  Wheelock  ▼.  S.,  15  Tex.  260. 

*  PuroeU  ▼.  C,  14  Grat  679;  S.  v.  'Johnson  ▼.  a,  75  Ala.  7. 
Keisler,  6  Jones,  7a    An  indictment  ^^  Windham  v.  a,  26  Ala.  69. 

need  not  specify  the  place  as  one  of  ^^  Shihagan  v.  a,  9  Tex.  430;  Lock* 

a  particular  kind  described  by  stat-  hart  v.  a,  10  Tex  275. 

ute  if  it  comes  within  the  general  ^^p^^ker  v.  S.;  26  Tex.  201 

description  of  a  public  place:  Bos-  I'a  v.  Brast,  31  W.  Va.  380;  Walker 

son  V.  a,  92  Ala.  76.  v.  Q,  2  Va.  Cas.  515. 

«  Wheelock  v.  S.,  15  Tex.  260.  i^  Smith  v.  a,  52  Ala.  384. 

ft  a  V.  Faulkner,  2  McCord,  43a  isCampbeU  v.  a,  17  Ala.  369. 

•  Swallow  V.  S„  20  Ala.  30. 
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tion  to  enter,  and  therefore  a  place  where  players  assemble  by 
invitation  only  is  not  inoluded.^  Thus,  a  clab-room,  to  which 
only  the  club  members  and  invited  visitors  are  admitted,  is  not 
a  public  place.^  A  school-house  is  a  public  place  within  stat- 
utory description  as  well  when  the  school  is  not  in  session  as 
when  it  is.'  It  must  appear  that  at  the  time  complained  of  the 
place  was  a  public  place.*  Whether  any  specific  house  or  place 
is  public  within  the  statute  is  a  question  of  law,  if  the  char 
acter  of  the  place  is  undisputed;'  but  whether  the  place  comes 
within  the  general  statutory  description  of  a  public  place  is  a 
question  of  fact  for  the  jury.*  Under  the  circumstances  of 
particular  cases  the  following  places  have  been  held  to  be  pub- 
lic, to  wit:  a  ferry-boat,'  a  steam-boat,*  a  jury-room,*  a  barn 
near  a  tavern  on  muster  day,**  an  infirmary,"  a  place  so  near 
the  highway  that  the  playing  can  be  seen  therefrom,"  a  public 
road,"  a  path  used  by  children  going  to  school."  Kooms  in  the 
rear  of  or  over  public  places  have  been  held  so  far  connected 
therewith  as  to  constitute  a  part  of  the  place  where  occupied 
by  the  same  parties  as  the  public  place  itself.'*  Other  cases  in 
which  places  more  or  less  public  have  been  held  not  within  the 
statute  are  cited  in  the  note.** 

1  Roquemore  ▼.  a,  19  Ala.  528;  Cole-      is  Mills  v.  a,  20  Ala.  80. 
man  v.  a,  20  Ala.  61;  Clarke  v.  a,      ^^  Henderson  ▼.  a,  59  Ala.  89. 
18  Ala.  492;  Sherrod  v.  a,  25  Ala.  78.      i^  Moore  v.  a,  30  Ala.  550;  Arnold 

s Grant  v.  a,    88   Tex.   Ap.  527;  v.  a,  29  Ala.  46;  Wilson  v.  S.,  31  Ala. 

Koenig  v.  a,  83  Tex.  Ap.  867.  871 ;  Huffman  v.  a,  80  Ala.  582;  s.  a, 

*Cole  ▼.  a,  28  Tex.  Ap.  536.    Conr  29  Ala.  40;  Bentley  v.  a,  32  Ala.  596; 

tra,  McDaniels  v.  &,,  85  Ala.  390.  Burnett  ▼.  a,  30  Ala.  19;  Roquemore 

^Lynn  v.a,27Tex.Ap.590;  Logan  ▼.  S„  19  Ala.  528;  Skinner  v.  a,  80 

▼.  a,  24  Ala.  182.  Ala.  524;  Redditt  v.  a,  17  Tex.  610. 

^^Shihagan  v.  a,  9  Tex.  430;  Skin-      i^So  held  as  to  a  woods,  brush  or 

ner  v.  a,  87  Ala.  105.  hollow:  Bledsoe  v.  a,  21  Tex.  223: 

«Shihaganv.a,9Tex.430;  Cherry  By th wood  v.  a,  20  Ala.  47;  Smith 

▼.  a,  30  Tex.  439;  a  v.  Alvey,  26Tex.  v.  a,  23  Ala.  39;   C.  v.  Vandine,  6 

155;  Lowrie  v.  a,  43  Tex.  603;  Fos-  Qrat  689;  a  livery-stable:  Metzer  v. 

sett  ▼.  a,  18  Tex.  Ap.  330.  a,  81  Tex.  Ap.  11;  a  sleeping  room 

7  Dickey  ▼.  a,  68  Ala.  50a  over  a  dance  hall:  Skinner  v.  a,  87 

^Coleman  v.  a,  13  Ala.  602.  Ala.  105;  a  store  house  or  office  after 

•Wilcox  V.  a,  26  Tex.  145.  public  hours:  C.  v.  Feazle,  8  Grat. 

WFarmerv.  C.  8Leigh,74L  585;    McCauley  v.  a.  26  Ala.   135; 

"  Flake  v.  a,  19  Ala.  551.  Smith  v.  a,  37  Ala.  472;  Clarke  v.  S., 

12  Smith  V.  a,  23  Ala.  39;  Hender-  12  Ala.  492;  Sherrod  v.  a,  25  Ala.  78. 
son  V.  a,  59  Ala.  89. 

477 


§§  1304-5.]      OFFENSES  A.GAIN8T  PITBLIO  HEALTH,  BTO.       PPaBT  XIIL 

§  1304.  Indictment  and  eyidenee. — Where  the  charge  is  of 
playing  in  a  public  place,  the  place  must  be  thus  described,* 
for  the  name  of  the  place  itself  is  not  enough.*  Under  some 
statutes  designating  particular  places  and  "  other  public  places," 
the  general  allegation  that  the  place  is  public  is  sufficient;'  but 
under  others  the  generic  term  must  be  also  stated,^  unless  facts 
showing  the  publicity  are  set  out.^  So,  where  the  place  is  named 
and  described  as  a  public  place,  the  allegation  is  sufficient  *  with- 
out adding  the  owner's  nameJ  The  place  of  playing  is  mate- 
rial if  the  charge  is  of  playing  in  a  public  place,  and  if  the  stat- 
ute specifies  a  public  house  or  premises  appurtenant  thereto, 
the  charge  of  playing  on  premises  appurtenant  is  not  supported 
by  proof  of  playing  in  the  house  itself.' 

V.  Pool  Sbluno. 

§  1305.  Statutory  proTisions. —  The  business  of  pool  selling 
is  a  species  of  gaming  prohibited  by  special  statutes  in  many 
of  the-states.*  A  pool  is  the  money  paid  in  by  those  buying  a 
right  in  it,  which  is  to  go  to  the  winner  according  to  the  agree- 
ment or  scheme  under  which  the  money  is  paid ;  *'  and  the  seller 
is  the  person  who  manipulates  the  scheme  and  buys  and  sells 

1  Tolbert  v.  a,  87  Ala.  27;  Robert  v.  f  Prior  v.  a,  4  Tex.  888;  Wilson  ▼. 

C,  10  Leigh,  686;  Bishop  ▼.  C,  18  a,  6  Tex.  21. 

Grat  785;  Jackson  t.  a,  16  Tex.  Ap.  ^Ballew  v.  a,  26  Tex.  Ap.  48a    It 

878;  Bowman  v.  a,  16  Tex.  Ap.  518;  seems  that  proof  of  playing  in  a 

Shihagan  ▼.  a,  9  Tex.  430.  ''public  highway"  does  not  sustain 

2 Bacchus  v.  a,  18  Tex.  Ap.  15;  Fos-  a  charge  of  playing  "in  a  public 

sett  V.  a,  16  Tex.  Ap.  875;  Tummins  place: "  Bush  v.  S.,  18  Ala.  415. 

y.  a,  18  Tex.  Ap.  la  *  But  pool  selling  is  also  within  the 

'Wortham   ▼.    C,  6    Rand.  669;  usual  statutes  as  to  gaming,  and  may 

Roquemore  v.  a,  19  Ala.  528;  Flake  be  punishable  thereunder,  although 

V.  S.,  19  Ala.  551;  Rodgers  v.  a,  26  not  covered  by  special  statute:  Swi- 

Ala.  76.  gart  v.  P.,  154  III  284  And  see  supra, 

4  a  V.  Barns,  25  Tex  654;  Millican  §  1297.     Although  the  business  is 

▼.  a,  25  Tex.  664;  S.  v.  Jurgins,  81  illegal,  the  crime  of  embezzlement 

Tex.  588.  may  be  committed  by  the  agent  who 

•  a  V.  Fuller,  81  Tex.  559;  Elsberry  receives  the  money,  in  appropriating 
V.  a,  41  Tex.  158;  Wallace  v.  a,  12  it  to  his  own  use:  a  v.  Shadd,  80  Ma 
Tex.  Ap.  479;  Metzer  v.  a,  81  Tex.  858.  But  see  Lanahan  v.  Pattison,  1 
Ap.  11;  Weiss  v.  a,  16  Tex.  Ap.  48L  Flip.  410,  where  it  is  held  that  a  due- 

*  Bosshard  v.  S.,  25  Tex.  Supp.  207;  bill  for  the  purchase  price  of  lottery 
a  V.  Lopez,  18  Tex.  83;  Sheppard  ▼.  tickets  sold  contrary  to  law  cannot 
a,  1  Tex.  Ap.  804  be  collected. 

10  a  v.  Watson,  154  Mass.  185. 
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chances,  or  records  or  registers  bets.^  To  regulate  the  bets  and 
sell  pools  are  parts  of  the  same  offense.*  It  makes  no  difference 
that  the  race  on  which  the  pool  is  made  is  outside  the  state,' 
nor  that  the  seller  claims  to  be  only  an  agent  to  transfer  wagers 
or  results  for  a  principal  out  of  the  state.^  The  indictment 
need  not  charge  the  names  of  the  persons  with  whom  the  trans- 
action was  had.' 

VI.  Keeping  a  Gaming  House. 

§  1306.  What  criminaL — At  common  law  the  keeping  of  a 
gaming  house  is  held  to  be  a  nuisance,*  because  it  has  a  tend- 
ency to  bring  together  disorderly  persons,  promote  immoral- 
ity and  lead  to  breaches  of  the  peace.^  In  charging  the  com- 
mon-law offense  it  is  unnecessary  either  to  allege  or  prove  the 
names  of  the  players  or  that  there  was  gambling  in  fact,^  it 
being  sufficient  that  the  house  is  kept  for  that  purpose,  thus 
creating  a  nuisance.  An  ordinance  regulating  gambling  houses 
will  not  abrogate  the  common  law  in  this  respect  where  the 
ordinance  does  not  fully  cover  the  common-law  offense."  But 
if  by  statute  some  games  are  made  unlawful  and  others  are 
licensed,  games  which  are  not  mentioned  will  be  considered 
lawful,  the  common  law  being  superseded  by  such  a  statute.*^ 
The  statutes  on  the  subject  are  usually  directed  to  the  preven- 
tion of  the  evil  of  gaming  and  not  for  the  suppression  of  the 
nuisance  incident  thereto.^^    The  gaming  need  not  have  been 

IC.  V.  Clancy,  154  Mass.  128;  C.  y.  v.  Higginson,  2  Burr.  1232;  Rex  v. 

Swain,  160  Mass.  854;  S.  v.  Howard,  Rogier,  1 B.  &  C.  272.   And  see«upra, 

9  Ind.  Ap.  685;  C.  v.  Feny,  146  Mass.  §  1169. 

208;  GL  ▼.  Moody,  143  Mas&  177.  ''  P.  ▼.  Jackson,  8  Denlo,  101;  Lord 

sa  V.  Ferry,  146  Mass.  208.    That  v.  a,  16  N.  H.  825;  8,  ▼.  Savannah, 

the  books,  eta,  are  gaining  devices,  T.  U.  P.  CharL  286.    The  offense  is 

see  infra,  %  1310.  committed  in  causing  and  procur- 

>  Edwards  v.  S.,  8  Lea,  411.    And  ing  many  persons  to  resort  to  game 

see  supra,  §  1297.  for  the  defendant's  profit,  directly  or 

^P.  v.  Weithoff,98Mich.681;Ran-  indirectly:  S.  v.  Layman,  5  Harr. 

some  T.  S.,  91  Tenn.  716.  510. 

»C.  V.  Swain,  160  Mass.  854.  «a  v.  Prescott,  88  N.  R  212;  &  v. 

•T.  V.  Sponsler,  1  Dak.  277;  a  v.  Crammey,  17  Minn.  72. 

Layman,  5  Harr.  510;  P.  v.  Jackson,  »  U.  a  v.  Holly,  3  Cranch,  C.   C. 

8  Denio,  101 ;  Lord  v.  S.,  16  N.  H.  325;  656. 

a  V.  Crammey,  17  Minn.  73;  U.  S.  v.  w  P.  v.  Qoldman,  1  Idaho,  714. 

Ismenard,  1  Cranch,  C.  C.  150;  U.  S.  »  a  v.  Crogan,  8  la.  523;  New  Or- 

V.  Milburn,  4  Cranch,  C.  C.  719;  Rer  leans  v.  Miller,  7  La.  An.  651.   Habit- 
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actually  commenced  or  carried  on  if  the  place  is  fitted  oat  for 
the  purpose  and  with  the  intent  prohibited  by  statute.^  As 
the  crime  consists  in  keeping  for  gaming  purposes,  the  game 
contemplated  must  be  one  having  a  hazard,^  which  may  be 
money,*  treats,*  or  the  use  of  the  table  or  room,*  or  anything 
of  value.* 

§  1307.  Place  and  time. —  Any  place  fitted  up  for  the  pur- 
pose and  with  the  intention  that  it  shall  be  used  for  gaming  is 
a  gambling  house,^  and  it  is  unnecessary  that  this  be  the  prin- 
cipal business,*  or  even  that  the  game  itself  is  played  in  the 
room  if  the  betting  is  done  there.*  It  matters  not  that  the 
place  is  a  sleeping-room,^*  and  it  is  not  essential  that  every  per- 
son who  desires  shall  have  access  to  it,*^  it  being  sufficient  that 
every  person  is  admitted  who  desires  to  play  and  is  vouched 
for  by  some  one  known  to  the  keeper.  Keeping  a  gambling 
house  is  not  a  continuing  offense,  and  therefore  the  keeping  for 

nal  use  of   a  house  for  such  pur-  Sergeant,  8  Cow.  189.  And  see  wpra^ 

pose  makes  it  a  disorderly  house:  §  128^ 

Blown  V.  a,  49  N.  J.  61.  •Lord  v.  a,  16  N.  R  826. 

1  Bobbins  v.  P.,  96  III  175;  a  v.  'Robbins  v.P.,96IlL176;  av.Car- 

Staker,  8  Ind.  570;  a  v.  Pancake,  74  penter,  60  Conn.  97.    The  place  must 

Ind.  16;  a  v.  Miller,  6  Blackf.  502;  be  resorted  to  for  iUegal  gaming: 

MoAlpin  v.  a,  8  Ind.  567.  C.  ▼.  Stahl,  7  AUen,  804;  however, 

3  P.  ▼.  Sergeant,  8  Cow.  139;  New  actual  resorting  to  the  premises  is 
Orleans  ▼.  Miller,  7  La.  An.  651;  a  not  necessary  to  constitute  a  keep- 
V.  Markham,  15  La.  An.  498.  It  need  ing  of  a  house  for  the  purpose  of  bet- 
not  be  a  game  of  chance:  a  v.  ting  with  persons  resorting  thereto. 
Black,  94  N.  C.  809.  Whether  it  is  a  but  it  is  necessary  to  the  offense  of 
game  of  chance  is  for  the  jury:  keeping  a  house  to  which  persons  re- 
Glascock  V.  a,  10  Ma  508.  It  is  not  sort  for  betting:  Reg.  t.  Brown,  1 
necessary  to  charge  that  any  par-  Q.  B.  D.  (1895)  119.  To  prove  the 
ticular  game  was  played,  but  hav-  keeping  of  a  house  for  the  purpose 
ing  so  charged  it  is  necessary  to  of  betting,  receipt  of  telegrams  at 
prove  as  charged:  Dudney  v.  a,  22  such  house  relating  to  bets,  and  con- 
Ark.  251.  The  sum  lost  or  won  need  versations  therein  as  to  the  same 
not  be  particularly  specified:  C.  v.  matter,  may  be  shown,  though  the 
Crupper,  8  Dana.  466.  bets  are  actually  made  elsewhere: 

» Robbins  V.  P.,  95  III  175.  Ibid.;  Reg.  v.  Worton,  1  Q.  B.  D. 

*a  V.  Eaton,  85   Me.  237;    a  v.  (1895)  227. 

Maurer,  7  la.  406;  a  v.  Cooster,  10  ^a  v.  Eaton,  85  Me.  287;  Hitchins 

la.  458;  S.  v.  Leicht.  17  la.  28;  a  v.  v.  P.,  89  N.  Y.  454. 

Bishel,  89  la.  42.  »  p.  y.  Weithoff,  51  Mich.  20a 

fi  a  ▼.  Book,  41  la.  550.    Contra,  w  a  v.  Black,  94  N.  C.  809. 

fiarbaugh  v.  P.,  40  111.  294;  P.  v.  n  Lockhart  v.  S.,  10  Tex.  275;  Rice 

V.  a,  10  Tex.  545. 
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one  day,^  or  even  the  allowing  to  play  but  once,  is  enough.*  If 
the  offense  is  the  keeping  of  such  house  without  a  license,  the 
taking  out  of  a  license  will  be  no  excuse  for  the  offense  as  al- 
ready committed.* 

§  1306.  The  keeper. —  Under  some  statutes  the  keeper  or 
person  within  the  scope  of  the  law  must  be  the  owner  of  the 
place,*  but  under  others  he  may  be  a  lessee,*  or  a  person  in 
charge  of  the  place,*  or  a  servant.''  The  lessor  may  be  guilty 
although  the  place  is  kept  by  another;  *  but  it  must  appear  that 
he  had  knowledge  of  the  prohibited  purpose.*  To  render  one 
guilty  as  keeper  he  must  knowingly  permit  the  playing;  *®  that 
is,  he  must  knowingly  "  keep  the  place  for  the  prohibited  pur- 
pose.^ One  who  takes  a  percentage  for  the  use  of  his  rooms  is 
guilty  of  keeping." 

§  1309.  The  indictment  and  eyidence. —  The  indictment 
need  not  charge  that  the  keeping  was  for  gain  or  reward,"  nor 

i&  T.  Pancake,  74  Ind.  15;  S.  ▼.  purposes  it  must  appear  that  the 

Crogan,  8  la.  523;  Buck  ▼.  S.,  1  Ohio  keeper  bad  knowledge  of  Improper 

St.  62.  use;  but  such  knowledge  may  be  in- 

>S.  ▼.  Cooster,  10  la.  453;  Hitchins  f erred  in  the  absence  of  proof  of 

V.  P.,  39  N.  Y.  454;  S.  v.  Markham,  want  of  knowledge:  Yepperson  v.  S., 

15  La.  An.  49a  39  Tex.  48. 

*  a  V.  Raymond,  12  Mont  226.  ^^S,  v.  Carpenter,    60   Conn.    97; 

4  Poteete  v.  S.,  72  Ala.  55a  Padgett  v.  a,  68  Ind.  46;  a  v.  Cur- 

APoteete  v.  a,  72  Ala.  55a   It  may  rier,  23  Me.  43;  a  v.  Cooeter,  10  la. 

be  made  criminal  for  the  officers  of  453.  An  indictment  for  "  unlawfully 

an  agricultural  society  to  lease  a  por-  and  knowingly"  keeping   is   suffi- 

tion  of  the  grounds  for  the  purpose  cient:  a  y.  Crowder,39  Tex.  47.  The 

of  gaming:  a  t.  Darrooh,  12 Ind.  Ap.  lessor  must  have  direct  knowledge: 

527.  a  ▼.  Ebert,  40  Ma  186.     General 

^Stevens  V.  P.,67I1L587;  av.Ray-  reputation  of  the  place  held  suffi- 

mond,  12  Mont  226;  Chase  v.  P.,  2  cient  to  give  the  lessor  knowledge: 

Cola  509.    ButonemaybeguUtyof  Yoght  ▼.  a,  124  Ind.  358;  but  not 

permitting  the  playing  of  games  in  when  lessor  lives  at  a  distance:  Rod- 

a  public  place  without  being  the  ifer  v.  a,  74  Ind.  21;  C  v.  Dean,  1 

keeper  of  a  gambling  house:  a  ▼•  Pick.  386.    But  see  C  v.  Bolkom,  3 

Currier,  23  Me.  4a  Pick.  28a 

'Wootenv.  a,  24Fla.335.  ^Stoltz  ▼.    P.,    5   HI.    16a     The 

8  a  V.  Ebert,  40  Ma  186;  Yoght  v.  fact  that  defendant  dealt  the  cards 

a,  124  Ind.  858;  Rodifer  v.  a,  74  Ind.  at  a  house  where  faro  was  played 

21;  C.  V.  Dean,   1   Pick.  387;  C.  v.  held  prima  facie  evidence  that  he 

Bolkom,  3  Pick.  239.  And  see  tmpra,  was  the  keeper:  XL  a  v.  Miller,  4 

§§  1 140-1142.  1174,  124a  Cranch,  C.  C.  104. 

»  Harris  v.  a,  5  Tex.  11.  w  Ransom  v.  a,  26  Fla,  364 

w  a  V.  Crupper,  3  Dana,  466.    If  a  "  C.  v.  Colton,  8  Gray,  48a 
table  is  ordinarily  used  for  proper 
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state  who  played,^  nor  that  the  house  was  his  house.*  Neither 
is  it  necessary  to  charge  that  a  particular  game  was  played ; 
but  if  the  offense  is  so  charged  it  must  be  proved.'  The  indict- 
ment need  not  describe  the  house  other  than  to  state  the  loca- 
tion so  as  to  bring  it  within  the  jurisdiction  of  the  court.*  A 
charge  of  permitting  sufficiently  shows  knowledge.*  The  keep- 
ing and  permitting  may  be  charged  in  the  same  count  as  con- 
stituting the  offense,  without  duplicity.*  Circumstantial  evi- 
dence may  be  sufficient  to  sustain  a  conviction.''  Evidence  that 
for  previous  years  the  house  was  used  for  proper  purposes  will 
be  no  excuse.*  It  need  not  be  shown  that  the  house  was  act- 
ually used  for  gaming  if  it  appears  that  it  was  kept  by  defend- 
ant with  that  intention.*  A  witness  should  not  be  allowed  to 
testify  that  it  was  so  kept,  as  that  is  a  question  for  the  jury.^* 
By  statute,  the  finding  of  gaming  implements,  devices  or  ap- 
purtenances may  be  msde  jnnma  facie  evidence  that  the  house 
is  kept  for  such  purposes,  and  such  a  statute  wiU  not  be  uncon- 
stitutional.^^ 

YII.  Keeping  and  ExHismNa  GAiONa  Deviobs  ob  Tables. 

§  1310.  What  constitutes. —  Some  statutes  provide  for  the 
offense  of  keeping  and  exhibiting  gaming  tables  or  devices  as 
distinct  from  the  offense  of  gaming.^    Such  statutes  are  usually 

la  T.  Noland,  29  Ind.  313;  a  v.  !« Wheeler  v.  a,  42  M<L  66a 

Prescott,  88  N.  H.  212;  Chase  v.  P.,  9  ii  Wooten  v.  a,  24  Fla.  835;  Hous* 

Cola  609.  ton  v.  a,  24  Fla.  86«. 

sa  V.  Hubbard,  8  Ind.  58a  !>  Setting  up  a  gaming  table  is  an 

'Dudney  t.  a,  22  Ark.  261.  entire  offense,  and  inducing  others 

4  Dohme  ▼.  a,  68  Oa.  839;  a  ▼.  to  bet  upon  it  a  distinct  one,  but 

Prescott,  88  N.  H.  212.    In  charging  where  both  are  perpetrated  at  the 

such  offense  it  is  not  necessary  to  same  time  there  is  but  one  offense: 

say  that  the  defendant  "then  and  Hinkle  t.  C,  4  Dana,  618;  a  v.  Pate, 

there  "  did  the  acts  complained  of:  67 Ma  48a   A  charge  of  frequenting 

a  ▼.  Marchant,  16  R  L  539.  and  keeping  a  gaming  table  charges 

^a  y.  Kaufman,  69  la.  278;  a  t.  but  one  offense,  that  of  keeping: 

Cure,  7  la.  479.    It  would  be  better  T.  t.  Copeley,  1  N*  ,Mez.  671.    On 

to  charge  that  the  house  was  under  the  other  hand  it  is  said  that  keep- 

the  control  of  defendant:  a  v.  Mid-  ing  a  faro  bank  and  betting  on  the 

dleton,  11  la  246.  same  are  offenses  which  may  prop- 

•Davis  y.  a,  100  Ind.  154;  a  t.  eriy  be  joined:  a  y.  HoUand, 22  Ark. 

Cooster,  10  la.  45a  242.    Merely  betting  at  faro  is  not 

^a  y.  Worth,  R  11  CharL  6L  carrying  on  the  game:  Ex  parte  Ah 

« Scott  y.  a,  29  Ga.  26a  Yem,  58  Cal.  246.    But  where  a  party 

*  Chase  y.  P.,  2  Cola  609;  a  y.  Mil-  is  indicted  under  the  charge  of  play- 

ler,  5  Blaokl  60a  ing  and  oonducting  a  gama  as  owners 
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SO  worded  as  to  prohibit  the  keeping  of  certain  devices  by  name ; 
such  as  devices  for  playing  faro,*  keno,'  banking  games,'  etc., 

and  they  then  add,  in  general  terms,  ^'  games  of  like  nature."  ^ 
But  such  general  term  includes  only  devices  of  like  nature  as 
those  enumerated.'    A  table  on  which  poker  is  played,'  or  dice 

be  maj  be  convicted  of  playing  at  gambling  device  for  the  purpose  of 

another's  game:  P.  ▼.  Ah  Own,  85  playing  any  game  of   chcnce   for 

CaL  580.    In  Maryland  the  keeper  money,"  eta,  includes   cards:    Eu- 

of  a  faro  table  to  be  within  the  act  banks  v.  S.,  5  Ma  450;  S.  ▼.  Herry- 

must  be  a  tavern-keeper  or  a  retailer  ford,  19  Ma  877.    But  see  S.  v.  Gil- 

of  spirituous  liquors:  U.S.  v.Lefevre,  more,  98  Ma  206.    A  crack  in  the 

1  Cranch,  C.  C.  244.  floor  may  constitute  a  gaming  de- 

la  V,  Holland,  23  Ark.  242;  C.  v.  vice:    a  v.  Flack,  24  Ma  87a    A 

Monarch,  6  Bush,  801;  Brown  v.  S.,  horse-race  is  npt  a  device:  a  v.  Hay- 

10  Ark.607;  a  v.Whitworth,8Port  den,  81  Ma   85;   but  black-boards, 

434.    Counts  for  exhibiting  and  bet-  sheets,  manifold  books  and  policy 

ting  may  be  joined:  a  v.  Holland,  slix)s  for  placing  bets  on  horse-races 

22  Ark.  242.  may  be:  C.  v.  Adams,  160  Mass.  810; 

SHazen  v.  a,  18  Fla.  184;  Trimble  a  v.  Shaw,  89  Minn.  158;  but  see 

V.  a,  27  Ark.  855;  Portis  v.  a,  27  Ark.  contrci,  P.  v.  Weithoff,  98  Mich.  681. 

860;  Miller  v.  a,  48  Ala.  122L  The  statute  does  not  include  selling 

*  Parker  v.  a,  18  Tex.  Ap.  218;  Bu-  pools  on  a  horse-race:  James  v.  a, 

ford  V.  C,  14  R  Mon.  21    A  pool  68  Md.  242L    Game  cocks  are  not  im- 

table  may  be  a  gaming  table,  but  it  plements  for  gambling  within  the 

18  not  a  ''banking  device"  within  statute:  Coolidge  v.  Choate,  11  Met. 

the  statutory  prohibition:  Webb  v.  79.    It  is  not  necessary  to  describe 

a,  17  Tex.  Ap.  205.  the  '* gambling  device; "  it  is  suflS- 

4  They  may  thus  cover  a  billiard  cient  to  allege  the  time,  place  and 

table  kept  for  hire:  Holt  v.  G.,  2  Bush,  person  to  whom  exhibited  and  that 

88;    G.  Y.  Kinsley,  188  Mass.    578;  the  name  is  unknown:  Pemberton 

Blanton  v.  a,  5  Blackf.  560;  a  bowl-  v.  a,  85  Ind.  507. 

ing  alley:  a  v.  Howery,  41  Tex.  506;  ^a  v.  Bryant,  90  Ma  534;  Huff  v. 

or  a  crap  table:  Bell  v.  a,  82  Tex.  C,  14  Grat  64a    The  question  of 

Apb  187.    Shuffle  board  is  a  game  of  "  like  character  "  is  one  of  law,  but 

skill  and  the  keeping  of  the  table  is  the  question  whether  a  particular 

not  indictable:  S.  v.  Bishop,  8  Ired.  table  is  of  the  species  is  one  of  fact: 

266.    Pico  is  within  the  mischief  in-  Mims  v.  a,  88  Ga.  458.    Keeping  a 

tended:    Euper  v.  a,  85  Ark.  629.  policy  shop  is  not  within  an  ordi- 

Tables  for  draw  poker  are  included:  nance  forbidding  the  keeping  of  any 

Wren  v.  a,  70  Ala.  1;    also   pool  roUy-pooly,  keno   or   faro   table  or 

tables:  a  v.  Kelly,  24  Tex.  182;  Webb  other  instrument  or  device  for  the 

V.  a,  17  Tex.  Ap.    205;    a    "stock  purpose  of  gaming:  Marquis  v.  Chi- 

clock:  "  a  V.  Grimes,  49  Minn.  443;  cago,  27  III  Ap.  251.    But  a  statute 

haphazard:   C.  v.  Wyatt,  6  Rand,  simply   prohibiting    generally   the 

<K^;  C.  V.  Fraize,  5  Bush,  825;  a  ten-  keeping  of  all  gaming  devices  has 

pin  alley  or  grand  raffle:  Steamesv.  been  held  void  for  uncertainty:  a 

a,  21  Tex.  692;  an  apparatus  for  v.  Mann,  2  Oreg.  28a 

drawing  lots:  Lowry  v.  a,  1  Ma  5ia  *  Lyle  v.  a,  80  Tex.  Ap.  lia 
"Any  kind  of  a  gaming  table  or 
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are  throv/n,^  is  not  a  gaming  device;  nor  are  ordinary  playing 
cards  a  gaming  device  in  this  sense.'  By  some  statutes  it  is 
necessarj'^  that  the  keeping  be  for  "  hire,  gain  or  reward,"  and 
without  that  element  the  ofiFense  is  not  committed.'  The  evil 
aimed  at  is  that  of  gaming ;  ^  bn  t  the  crime  is  complete  if  the 
table  or  device  is  shown  to  have  been  kept  for  the  purpose,  al- 
though there  is  no  proof  of  actual  playing.'  It  is  not  necessary 
that  the  keeper  himself  shall  play;'  and  he  may  either  be 
owner,  agent  or  servant.^  The  keeper  of  a  pool  table  will  not 
be  punishable  unless  he  knew  or  could  by  reasonable  diligence 
have  known  that  the  table  was  used  for  gaming  purposes.'  Of 
course,  the  fact  that  he  is  licensed  to  keep  such  table  or  device 
will  be  an  excuse,'  unless  the  provisions  of  the  license  are  vio- 

1  ChappeU  ▼.  S. ,  27  Tex.  Ap.  810.  139.    It  is  not  enough  that  the  game 

'S.  V.  Gilmore,  98  Ma  206,  8  Am.  is  merely  permitted:  Ervine  ▼.  C,  6 

Cr.  R  312.  Dana,  216.  A  table  accessible  to  any 

>P.  V.  Weithofi^  100  Mich.  39a  one  who  may  choose  to  play  on  it 

^  Wolz  V.  S.,  33  Tex.  331.  The  stat-  is  a  public  one,  for  the  keeping  of 

ute  was  intended  to  suppress  con-  which  without  a  license  defendant 

trivances   used  for  gambling  pur-  is   liable,  though    no   charge  was 

poses,  and  not  those  ordinarily  used  made  for  playing,  it  being  under- 

for    amusement,  although    money  stood  that  the   loser  was  to  treat 

maybelostandwon:  Rittev.C.,18R  from  the  bar:   Schmetzer  v.  S.,  63 

Mon.  35.    An  essential  of  the  device  Md.  420. 

is  that  it  is  kept  for  the  purpose  that  *  C.  v.  Bums,  4  J.  J.  Marsh.  177. 

the  keeper  gain  money:  Pratt  v.  S.,  ^  IJ.  S.  v.  Conner,  1  Cranch,  GL  C. 

19  Ohio  St  270.    The  keeper  himself  102.  He  may  be  a  servant:  Trimble  v. 

must  bet:  Sumner  v.  a,  74  Ind.  52.  a,  27  Ark.  355;  Portis  v.  a,  27  Ark. 

A  bet  of  checks  is  enough:  Ashlock  360.    An  incorporated  club  may  be 

V.  C,  7  &  Mon.  44.  guilty  under  the  act:  Germania  v. 

A  S.  V.  Thomas,  50  Ind.  292;  App  v.  a,  7  Md.  1.    A  party  who  has  a  room 

S.,  90  Ind.  73.    It  is  not  necessary  to  where  the  game  is  played  and  keeps 

charge  that  the  game  was  for  money:  the  cards  is  guilty:  Miller  v.  a,  48 

a  V.  Ellis,  4  Ma  474;  a  v.  Flack,  24  M6L  Ala.  122.   One  who  sets  up  a  billiard 

378.  Nor  is  it  necessary  to  prove  any  table  and  rents  it  to  another  is  lia- 

money  was  bet:  a  v.  Fulton,  19  Ma  ble:  U.  S.  v.  Duval,  2  Cranch,  C.  C. 

680.    It  need  not  be  proved  that  a  42.    One  who  operates  for  another 

thing  of  value  was  bet :  Simms  v.  a ,  60  on  a  salary  a  gaming  de  vice  is  guilty, 

Ga.  145.  It  is  not  necessary  to  charge  though  he  has  no  interest  in  the  af- 

the  "unlawful  and  wilful  keeping: "  fair  further  than  his  salary:  Atkins 

a  V.  Howe,  100  N.  C.  449;  nor  to  state  v.  S.,  95  Tenn.  474 

how  much  money  was  lost  and  won:  sgnajth  v.  a,  28  Tex.  Ap.  102. 

Montee  v.  C,  3  J.  J.  Marsh.  132;  nor  *  Harris    v.    a,    9   Tex.   Ap.  308; 

to  charge  in  the  indictment  that  the  Houghton  v.  a,  41  Tex.  136;  B.  v. 

place  was  kept  for  play  or  that  it  Johnson,  41  Tex.  504;  Overby  v.  a, 

took  place:  Needham  v.  S.,  1  Tex.  18  Fla.  178.    In  Arkansas  it  seems 

484 


Ch.  64.]  GAMING   AND   BETriNG.  [§§  1311,  1312* 

lated.^  The  payment  of  a  tax  upon  a  table  or  other  such  prop- 
erty will  not  justify  its  use  as  a  gaming  device.*  The  offense 
is  not  a  continuing  one,  and  a  single  act  is  sufficient.'  It  is 
immaterial  under  these  provisions  whether  the  place  be  public 
or  private,*  and  therefore  the  indictment  need  not  describe  the 
building,  and  need  only  state  the  place  with  sufficient  definite- 
ness  to  show  the  jurisdiction.' 

§  1311,  Procedure;  indictment. — It  is  usually  sufficient  to 
charge  the  offense  in  the  language  of  the  statute,  where  the 
statute  specifies  certain  things  as  gambling  devices.*  In  gen- 
eral, if  the  indictment  states  that  th^  device  was  for  the  pur- 
pose of  gaming  it  is  sufficient  whether  the  game  is  mentioned 
or  not.^ 

§  1313.  Penalty;  destruction  of  implements. —  Sometimes 
the  penalty  imposed  is  enforceable  in  an  action  qui  tarn;  •  some- 
times the  statutes  have  imposed  disqualification  for  voting  or 
holding  office  as  a  penalty.*  It  is  usual  to  provide  for  the  seizure 
and  destruction  of  the  implements  used,^^  and  to  warrant  such 
destruction  it  is  not  necessary  to  prove  guilty  knowledge  on 
the  part  of  the  owner."  After  seizure  the  implements  are  in 
the  custody  of  the  court  and  cannot  be  recovered  by  action," 

necessary  to  prove  that  the  party  Simms  y.  S.,  60  Ga.  146;  Longworth 

has  refused  to  pay  his  tax:  Mayers  v.  S.,  41  Tex.    608;    S.  v.  Howery, 

V.  a,  8  Ark.  222.  41  Tex.  606;  Parker  v.  a,  13  Tex.  Ap. 

1  Beeves  v.  a,  12  Tex.  Ap.  199.    A  2ia    The  game  of  keno  not  being 

municipal  license  issued  without  au-  specifically  named  in  the  statute, 

thority  win  be  no  protection:  Schos-  the  court  will  not  take  judicial  no- 

ter  T.  a,  48  Ala.  199;  ay.  Caldwell,  tice  of  its  character:  C.  v.  Monarch, 

8  La.  An.  436.  6  Bush,  298.    An  information  which 

say.  Doon,  R.  M.  CharL  1.  did  not  charge  the  keeping   of  a 

>  App  y.  a,  90  Ind.  ?&  gambling  game,  held  defcctiye:  a  y. 

*Lowry  y.  S.,  1  Mo.  618;    a  y.  Davis,  20  La.  An.  364 
Horan,  11  Tex.  144  ^a  y.  Fillyaw,  3  Ala.  736.  But  even 

*  App  y.  a,  90  Ind.  ?&  where  a  portion  of  the  penalty  goes 

•  G.  y.  Monarch,  6  Bush,  801;  S.  v.  to  the  informer  an  indictment  may 
Whit  worth,  8  Port  434;  Brown  v.  be  proper:  U.  a  v.  Evans,  4  Cranch, 
a,  10  Ark.  607;  a  v.  Holland,  22  Ark.  C.  C.  106. 

242.    And  in  Texas  it  seems  neces-  ^  Harper  v.  C,  93  Ky.  290. 

sary  to  also  state  that  the  device  lo  WiUis  v.  Warren,  1  HUt  690;  P. 

was  kept  for  the  purpose  of  gaming:  v.  Sponsler,  1  Dak.  277. 

Elramer  v.  a,  18  Tex.  Ap.  13;  Doyle  ^^C  v.  Gaming   Implements,  166 

V.  a,  19  Tex.  Ap.  410.  Mass.  166. 

7  Bibb  v.  a,  84  Ala.  18;  Toney  v.  a,  w  Willis  v.  Warren,  1  Hilt  690. 
61  Ala.  1;  Frisbie  v.  a,  1  Oreg.  264; 
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and  the  possession  of  the  officer  is  presumed  to  be  rightfal.^ 
But  the  power  of  the  conrt  over  the  implements  ends  with  the 
pronouncing  of  final  judgment,  and  any  order  it  may  make 
with  reference  to  their  disposition  should  be  made  before  or  in 
connection  with  such  final  judgment.' 

Ym.  Allowing  Games  to  be  Plated  on  the  Fbehises. 

§  1313.  When  crImlnaL — The  offense  of  allowing  or  per- 
mitting gaming  upon  one's  own  premises  is  specially  provided 
for  by  some  statutes  in  order  to  discourage  gaming.'  The  crime 
is  distinct  from  that  of  keeping  a  house  or  shop  or  other  place 
resorted  to  for  the  purpose  of  gaming.*  Guilty  knowledge  is  a 
necessary  element  of  the  crime,  and  the  usual  charge  is  that 
the  defendant  knowingly  permitted.*  But  it  is  presumed  that 
the  occupant  of  the  house  has  knowledge  of  games  carried  on 
therein."  It  is  the  duty  of  the  owner  to  protect  his  premises 
against  illegal  use.^  As  these  provisions  are  directed  against 
the  evil  of  gaming,  they  apply  to  all  games,  such,  for  instance, 
as  games  with  cards;*  or  other  forms  of  games  of  chance,*  or, 
indeed,  any  kind  of  game  which  comes  within  the  statutory 
prohibition  of  gaming,^*  unless,  of  course,  some  special  forms  of 

1  Way  V.  T.,  1  Wash.  415.  v.  a,  7  Sm.  &  M.  277.    It  is  no  def  enfle 

'S.  y.  Robbins,  124Iii(L  808.  ,  to  a  prosecution  of  a  licensed  re- 

*  G.  T.  Lampton,  4  Bibb,  361 ;  S.  ▼.  tailer  for  allowing  gaming  that  the 
Soaggs,  83  Ma  92;  Foster  v.  T.,  1  room  where  it  was  done  was  leased 
Wash.  411;  Jacobi  ▼.  S.,  59  Ala.  71;  by  him  to  another  person,  unless  he 
Stoltz  V.  P.,  5  IlL  168.  In  Texas  satisfies  the  jury  that  he  let  it  for  a 
there  is  no  such  offense:  S.  v.  Bull-  lawful  purpose:  Campbell  v.  &.,  55 
ion,  42  Tex.  77.    The  permitting  and  Ala.  89. 

encouraging  of  gaming  in  this  man-  7  Roberts  v.  C,  11  R  Mon.  8.    But 

ner  is  indictable  under  statutes  as  to  of  course  ownership  or  control  of 

gaming:  Fugate  v.  S.,  2  Humph.  897.  the  premises  must  be  shown:  Biles 

*  S.  V.  Currier,  28  Me.  48.  v.  a,  25  Tex.  Ap.  44t 

«a  ▼.  Mathis,  8  Ark.  84;  Marston  ^S.  t.  Lewis,  12  Wi&  484;  Horan 

V.  C,  18  R  Mon.  485;  Harris  v.  &,  5  v.  a,  24  Tex.  161;  Kimbrough  v.  a, 

Tex.  11:  a  V.  Middleton,  11  la.  246.  25  Tex.  Ap.  897;  B,  ▼.  Gilmore,  98 

An  indictment  cannot  be  sustained  Ma  206,  8  Aol  Cr.  R  812^ 

when  it  appears  that  the  gaming  *C.  v.  Branham,  8  Bush,  1;  C  v. 

was  carried  on  in  a  tavern  without  Price,  8  Leigh,  757;  C  y.  Goding,  3 

the  tavern-keeper's  knowledge,  in  a  Met  180;  Marston  ▼•  C,  18  R  Mon. 

room  which  he  had  leased  for  a  bed-  485. 

room:  C.  v.  Watson,  2  Duv.  408.  lo  Wortham  v.  a,  59 Misa  179;  Ward 

«  Robinson  v.  a,  24  Tex.  152;  Mount  v.  a,  17  Ohio  St  82. 
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games  may  be  excepted  from  the  statute,^  and  it  seems  anneo- 
essary  that  the  game  shall  have  been  actually  played.'  Bat 
perhaps  it  is  necessary  that  there  shall  be  more  than  one  in- 
stance of  playing  to  constitute  the  crime.*  This  form  of  stat- 
utory provision,  unlike  that  previously  discussed  in  regard  to 
gaming  in  public  places,*  does  not  imply  publicity  of  the  place, 
so  that  it  may  be  committed  in  a  private  house.^  The  highway 
in  front  of  a  person's  house  is  not  a  part  of  his  premises,  in  such 
a  way  as  to  make  him  liable  for  allowing  others  to  play  games 
therein.*  Some  statutes  of  this  nature  limit  the  offense  to  per- 
mitting gaming  in  a  public  house,  such  as  a  tavern  or  retail 
liquor  house.^  The  offense  is  one  committed  by  the  person 
having  control  of  the  place,  and  therefore  it  may  be  committed 
by  the  managers  of  a  social  club,*  or  by  a  lessor  who  has  some 
control  of  the  premises,*  but  not  by  a  lessor  retaining  no  con- 
trol,** nor  by  an  interloper  having  no  right  on  the  premises." 
The  charge  of  keeping  the  house  where  play  was  permitted 
sufficiently  shows  occupancy."  It  is  unnecessary  in  an  indict- 
ment to  state  the  names  of  the  persons  playing.**  The  indict- 
ment must  specify  with  some  certainty  the  offense."  Thus,  if 
it  charges  the  renting  of  certain  rooms  to  two  persons  for  card 
playing,  while  the  proof  shows  that  they  were  rented  to  one 
alone,  there  should  be  an  acquittal;*^  and  an  indictment  for 
permitting  playing  of  cards  in  a  saloon  is  not  supported  by  evi- 
dence that  the  playing  was  in  a  disconnected  room  over  the 
saloon.** 

iStith  V.  a,18  Ark.680;S.y.StiU-  larly  described,  so  as  to   bring  it 

weU,  20  Ark.  96.  within  the  provision:  S.  v.  Mansker, 

a  Ward  v.  P.,  23  III  Ap.  510.  86  Tex.  864. 

9  Armstrong  v.  a,  4  BlackfL  247.  <  Jaoobi  v.  &,,  69  Ala.  71. 

*  SuprOj  §  1301.  •  Kimbrough  v.  &,  25  Tex.  Ap.  897. 

5  a  V.  Brice,  2  Brev.  66.    Under  w  Diebel  v.  a,  68  Misa  725. 

statutes  applicable  to  a  steamboat  ^^  Calvert  v.  C,  5  R  Mon.  264. 

in  rivers  of  the  state,  a  charge  of  I'Stoltz  v.  P.,  5  UL  168. 

permitting  in  a  steamboat  navigat-  "Foster  v.  T.,  1  Wash.  411;  Romp 

ing  Mobile  river  is  not  proved  by  v.  a,  8  Greene  (la.),  276;  Horan  v.  a, 

evidence  of  playing  in  Mobile  bay:  24  Tex.  161;  Clark  v.  a,  19  Ala.  552. 

Johnson  v.  a.  74  Ala.  837.  Contra,  Ball   v.  a,  7  Blackf.  242; 

« Perez  v.  a,  48  Ala.  856.  Sowle  v.  a,  11  Ind.  492.    And  see 

7C.  V.  Price,  8  Leigh,  757;  C.  v.  supra,  §  1209. 

Bolkom,  8  Pick.  281 ;  Farmer  v.  a,  45  "  C.  v.  Perrigo,  8  Mete.  (Ky.)  5. 

Ark.  95;  Ballentine  v.  a  48  Ark.  45.  "Cronin  v.  a,  30  Tex.  Ap.  27a 

In  charging  an  offense  under  such  a  ^^  O'Brien  y.  a,  10  Tex.  Ap.  544 
statute,  the  house  must  be  partiou- 
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IX.  Gamino  bt  M1NOB8. 

§  1314.  Permitting  to  game  or  to  resort. —  In  a  namber  of 
the  states  persoDs  who  keep  billiard  or  pool  or  other  gaming 
tables  are  prohibited  from  allowing  minors  to  play  thereat  or 
even  to  resort  to  places  where  such  gaming  is  carried  on.^  The 
place  must  be  a  pnblio  one;'  bat  it  is  not  necessary,  according 
to  some  statutes,  that  the  minor  shall  actually  engage  in  bet- 
ting or  gaming,  the  allowing  him  to  play  games  without  betting 
in  such  a  place  being  prohibited.*  Some  statutes  are  so  framed 
as  to  be  only  applicable  to  promoting  gaming  by  minors,  the 
intent  being  to  keep  minors  from  the  gaming  table,  and  under 
such  a  statute  the  word  "  bet"  implies  the  wager  of  money  or 
thing  of  yalue.^  If  the  statute  prohibits  the  allowing  of  minors 
to  congregate  in  such  places,  it  must  be  shown,  to  constitute  the 
offense,  that  two  or  more  minors  came  together  in  such  a  place, 
for  congregation  implies  joint  action  or  cooperation.*  Some- 
times it  is  the  allowing  of  minors  to  play  in  or  frequent  such 
places  without  the  consent  of  parent  or  guardian  which  is 
prohibited.*  There  is  here  the  same  conflict  as  elsewhere  in 
regard  to  whether  want  of  knowledge  of  the  age  of  the  minor 
will  constitute  a  defense,  some  cases  holding  that  the  persons 
who  conduct  such  establishments  must  know  at  their  peril 
whether  those  resorting  to  them  are  of  age,^  while  the  con- 
trary is  also  maintained.*  So  it  is  held  that  the  keeper  of  a 
place  of  the  kind  will  be  liable  for  the  unauthorized  act  of  his 
servant  in  charge  in  permitting  a  minor  to  resort  thereto,  al- 
though without  his  knowledge  and  against  his  directions;*  but 
there  are  also  cases  to  the  contrary  in  regard  to  analogous  of- 
fenses of  illegal  sales  of  liquors  to  minors  and  the  like.^*    In 

1  See  supra,  %  59.  «  Martin  ▼.  S.,  71  Miss.  87. 

^Manheim  ▼.  &.,  G6  Ind.  65;  a  v.  ^PoweU  v.  S.,62In(L  53t 

Dupies»  91  Ind.  233.    But  to  consti-  ^G.  v.  Emmons,  98  Masa  6;  Green 

tute  a  saloon  within  such  statute  it  v.  C,  5  Bush,  827;  Conyers  v.  S.,  50 

is  not  necessary  that  intoxicating  Ga.  108;  Kiley  v.  S.,  120  Ind.  65^ 

liquors  be  sold.    The  sale  of  other  ^C.  y.  Emmons,  98  Mass.  6;  S.  y. 

liquors  or  refreshments  may  consti-  Probasco,  62  la.  400. 

tute  the  place  a  saloon  as  distinct  ^  Stern  y.  S.,  53  Ga.  229.    And  see 

from  a  dram-shop:  Snow  y.  S.,  50  suprOf  ^  128,  1257. 

Ark.  557.  *  a  y.  f^robasco,  62  la.  400. 

s  Bond  y.  a,  52  Ind.  457;  a  y.  Ward,  10  See  supra,  %  1287,  where  cases  on 

57  Ind.  537;  Ready  y.  a,  62  Ind.  1;  both  sides  are  collected. 

Green  y.  C,  5  Bush,  327. 
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determining  the  age  of  the  person  claimed  to  have  been  a 
minor,  his  appearance  on  the  stand  as  a  witness  may  be  con- 
sidered by  the  jury.*  The  indictment  should  show  that  a  game 
was  played,  and,  if  it  charges  playing  by  the  minor,  with  whom 
it  was  played."  The  game  played  must  be  correctly  stated ;  • 
and  though  it  is  not  necessary  to  negative  the  exception  in  the 
statute  as  to  playing  in  a  private  house,  yet  the  act  charged 
should  be  alleged  to  have  been  illegal.^ 

1 G.  V.  Emmons,  08  Mass.  &     But  47  Ind.  46a    If  the  allegation  is  that 

the  jury  may  take  into  acooiut  such  the  minor  played  with  persons  to 

appearance  in  determining  whether  the  grand  jurors  unknown,  proof  of 

accused  believed  the  person  to  be  of  playing  with  one  i>erson  constitutes 

age:  Bird  v.  S.,  104  Ind.  884;  Bobinius  a  variance:  Moore  v.  S.,  65  Ind.  2ia 

V.  a,  68  Ind.  285.  >  Squier  v.  Q.,  66  Ind.  817. 

3  Alexander  v.  a,  48  Ind.  894;  Don-  ^  a  v.  Dupies,  91  Ind.  288;  Alex- 

niger  v.  a,  52  Ind.  826;  Zook  v.  a.  ander  v.  a,  48  Ind.  894 
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CHAPTER  65. 

LOTTEBIEa 

§  1315.  Deflnltion. — A  lottery  is  a  scheme  for  the  distriba- 
tion  of  property  by  lot  or  chanoe  among  persons  who  have  paid 
or  agreed  to  pay  a  valnable  consideration  for  the  privilege  of 
participating  in  snch  scheme.^  In  some  cases  the  element  of 
consideration  has  been  left  ont  of  the  definition,'  bat  where  the 
point  has  been  raised,  it  has  always  been  held  to  be  an  essential 
ingredient  of  the  offense.'  The  crime  of  conducting  a  lottery 
is  similar  to  that  of  gaming,  and  in  fact  a  lottery  is  a  species 
of  gaming/  The  evil  which  the  law  is  designed  to  remedy  is 
mnch  the  same  as  in  gaming,  being  the  excitement  of  an  in- 
ordinate desire  for  gain,  leading  to  an  arousing  of  the  baser 
passions  and  tending  to  mendicancy  and  idleness.^  In  apply- 
ing the  law  the  courts  have  taken  this  as  the  evil  to  be  rem- 

la  Y.  Moien,  48  Minn.  555;  a  v.  74  N.  G.  207;  C.  y.  Wright,  187  Mass. 

Clarke,  83  N.  H.  829;  P.  v.  Art  Union,  250;  a  t.  Clarke,  88  N.  H.  829;  a  v. 

7  N.  Y.  240;  P.  v.    Art   Union,  18  Shorts,  82  N.  J.  898;  a  v.  Mumford, 

Barb.  677;   Bennett  v.  Art  Union,  6  78  Ma  647;  Thomas  ▼.  P.,  59  IlL  160; 

Sandf.  614;  Hull  v.  Ruggles,  56  N.T.  U.  a  ▼.  Olney,  1  Deady,  46t    The 

424;  Wooden  ▼.  Shot  well,  28  N.  J.  gratuitous  distribution  of  business 

465;  Ballock  ▼.  a,  78  Md.  1;  a  v.  cards  entitling  the  holders  each  to  a 

Boneil,  42  La.  An.  1110.    A  lottery  is  chanoe  in  a  drawing  of  a  piano  has 

a  game  in  which  a  price  is  paid  for  been  held  not  to  be  a  lottery  or  gift 

a  chance  for  a  prize:  C.  v.  Sullivan,  enterprise,  there  being  no  valuable 

146  Mass.  142l  consideration  paid  for  the  chance  to 

^a  ▼.  E^ansas  Mera  A8S*n,  45  Kan.  participate:  Cross  v.  P.,  18  Cola  821« 

851;  a  V.  Shorts,  82  N.  J.  898;  a  v.  « Thomas  y.  P.,  59  IlL  160;  Eubanks 

Lovell,  89  N.  J.  458;  Randle  v.  a,  42  v.  a,  8  Heisk.  488;  Bell  v.  a,  5  Sneed, 

Tex.  580.    And  see  the  definitions  in  507;  and  as  to  gift  enterprises^  see 

Webster's  dictionary  and  Bouvier's  supra^  §  1286.     But  statutes  as  to 

law  dictionary.    The  consideration  particular  gaming  devices  are  not 

may  be  money  or  anything  of  value :  necessarily  applicable  to  lotteries: 

Hudelson  v.  a,  94  Ind.  426.  Marquis  v.  Chicago,  27  BL  Ap.  251; 

•Hull  V.  Ruggles,  56  N.  Y.  424;  Buckalew  v.  a,  62  Ala.  884;  Eslava 

Wilkinson  v.  Gill,  10  Hun,  156;  Gov-  v.  a,  44  Ala.  406. 

ernor  v.  Art  Union,  7  N.  T.  228 ;  Buck-  s  Yellowstone  Kit  v.  a,  88  Ala.  196; 

alew  V.  a,  62  Ala.  884;  Yellowstone  Johnson  v.  a,  88  Ala.  65. 
Kit  V.  a,  88  Ala.  196;  a  v.  Bryant, 
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edied,^  and  uncertain  or  doubtful  terms  have  been  oonstrued 
with  this  object  in  mind.*  While  as  a  matter  of  fact  many 
lotteries  have  been  established  and  conducted  for  the  purpose 
of  raising  funds  for  charitable  or  other  laudable  enterprises, 
yet  the  purpose  to  which  the  proceeds  of  the  lottery  are  to  bo 
devoted  is  immaterial  in  determining  whether  it  is  criminal  in 
its  character.'  As  a  rule  lottery  schemes  have  no  distinct  names, 
as  have  many  of  the  well-known  games,  but  some  schemes  or 
devices  having  distinct  names  have  been  held  to  be  lotteries, 
such  as  playing  policy,^  raffles,*  pools,  as  on  horse-races,*  gift 
enterprises,^  and  any  scheme  for  the  sale  of  goods  or  merchan- 
dise whereby  a  prize  is  given  to  some  buyer  to  be  determined 
by  lot  or  chance.*  These  schemes  are  so  various  that  it  is  diffi- 
cult to  cover  them  even  by  a  general  description ;  but  in  most 
of  them  the  chance  to  secure  something  of  value  by  lot,  usually 
evidenced  by  a  ticket,  is  given  as  an  additional  inducement  to 
the  purchasers  of  goods  of  a  particular  description  or  of  a  speci- 
fied value.*  So  a  sale  of  public  bonds  with  a  bonus  to  some  of 
the  purchasers  depending  upon  the  turn  of  a  wheel  of  fortune 

1  Ehrgott  v.  New  York,  96  N.  T.  to  be  a  scheme  for  the  diyision  or 

264  distribution  of  certain  articles  of 

'S.  T.  Moren,  48  Minn.  555;  Boyd  property  to  be  determined  by  chance: 

T.  S.,  63  Ala.  601.  Lohman  v.  S.,  81  Ind.  15. 

>  Thomas  t.  P.,  59  IlL  160.  ^So  held  as  to  prize  candy  pack- 

«P.  Y.  Elliott,  74  Mich.  264;  P.  v.  ages:  Holoman  t.  S.,  2  Tex.  Ap.  610; 

Hess,  85  Mich.  128;  S.  v.  Carpenter,  S.  t.  Lumsden,  89  N.  C  572;  and  the 

60  Conn.  97;  S.  v.  Kansas  Merc.  Ass'n,  sale  of  keys,  one  of  which  will  open 

45  Kan.  851.  a  box  containing  a  prize:  Davenport 

»a  ▼.  Overton,  16  Nev.  136.  Con-  v.  Ottawa,  54  B:an.  711;  and  as  to 
trc^  S.  V.  Pinchback,  2  Mill  Const  sale  of  tickets  to  an  entertainment 
128.  Raffling  is  gaming:  S.  v.  De  Boy,  where  those  who  attend  are  entitled 
117  N.  C.  702;  Long  v.  S.,  23  Tex.  Ap.  to  participate  in  the  distribution  of 
394,  Contra,  Norton  v.  S.,  15  Ark.  prizes:  Thomas  v.  P.,  59  IlL  160;  S. 
71.  And  see  supra,  §  1285;  C  v.  Qar-  y.  Overton,  16  Nev.  136. 
land,  5  Rand.  652.  Raffling  may  be  'Dunn  v.  P.,  40  111.  465;  S.  v.  Mum- 
lawful  where  properly  licensed:  ford,  73  Ma  647;  U.  S.  v.  Olney,  1 
Hawkins  v.  a,  83  Ala.  43a  Abb.  (XJ.  S.)  275.    So  where  a  num- 

*S.  V.  Lovell,  39  N.  J.  458.    But  ber  of  persons  agreed  to  pay  one  dol- 

pool  selling  is  not  included  in  "  lot-  lar  each  week  into  a  common  fund 

terids  for  a  drawing  or  disposing  of  from  which  a  suit  of  clothes  should 

money  or  any  property  whatever: "  be  purchased  each  week  for  one  of 

P.  V.  ReiUy,  50  Mich.  384.  the  number,  determined  by  lot,  until 

7  Long  V.  S.,  78  Md.  527;  S.  v.  Bry-  all  were  supplied,  held,  that  the  en- 
ant,  74  N.  C  207;  Randle  v.  S.,  42  terprise  was  a  lottery:  S.  v.  Moren, 
Tex.  580.    A  gift  enterprise  is  said  48  Minn.  55& 
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constitutes  a  lottery  scheme.^  By  the  federal  statutes  regu- 
lating the  use  of  the  United  States  mails,  it  is  made  criminal 
to  sead  through  the  mails  any  circulars  or  advertisements  or 
even  a  newspaper  containing  an  advertisement  of  a  lottery 
scheme,  but  this  matter  will  be  discussed  under  the  head  of  the 
postal  laws.* 

§  1316.  Statutes. —  Keeping  or  operating  a  lottery  is  not 
an  offense  at  common  law,  and  it  is  not  punishable  as  a  nui- 
sance as  is  the  keeping  of  a  gaming  house.*  So  far  as  such 
acts  are  criminal  at  all  they  are  made  so  by  statute,  and  the 
offenses  thus  created  vary  according  to  the  wording  of  the 
various  statutes.^  Such  statutes  are  applicable  within  the  ja- 
risdiction  of  the  state  to  both  domestic  and  foreign  lotteries.* 
An  exception  is  sometimes  made,  however,  as  to  lotteries  au- 
thorized by  law,  meaning  those  authorized  by  the  law  of  the 
state  and  not  those  authorized  by  foreign  law.*  Under  the 
statutes  of  most  of  the  states  it  is  unlawful  to  operate  or  con- 
dact  a  lottery,  or  to  aid  and  assist  it  by  selling  tickets,^  adver- 
tising it,*  or  promoting  it  in  any  manner.*.  Where  lotteries 
are  thus  forbidden,  a  contract  which  contemplates  the  estab- 
lishment or  conducting  of  a  lottery  is  void,  and  no  relief  can 
be  had  for  breach  thereof.^* 

§  1317.  Constitutionality. — Lotteries  are  so  far  question- 
able as  to  their  effect  upon  the  public  morals  that  they  come 
within  the  power  of  police  regulation  of  the  states,  and  may 
therefore  be  prohibited  even  though  a  grant  or  charter  to  carry 
on  such  an  enterprise  is  thereby  impaired  or  practically  de- 
stroyed, for  the  business,  like  any  other,  is  subject  to  proper 
police  regulation.^    But  the  state  cannot  in  the  exercise  of  its 

1  Ballock  V.  a,  78  Md.  1;  Homer  v.  v.  a,  81  Ind.  15;  C.  ▼.  Clapp,  5  Pick. 

U.  a,  147  n.  a  449.  41 ;  a  v.  Kaub,  90  Ma  196;  LouisviUe 

^ Infra,  §  1334.  Courier-Journal  v.  C,  92  Ky.  22;  a 

*  P.  V,  Jackson,  8  Denio,  101.  v.  Sykes,  28  Conn.  225. 

*  Boyd  V.  a,  61  Ala.  177;  Marks  v.       »  C.  v.  Horton,  2  Gray,  69. 

a,  45  Ala.  88;  a  y.  Randle,  41  Tex.  lo  Lanahan  v.  Pattison,  1  Flip.  4ia 

292.  But  one  who  embezzles  from  a  pool 

^a  ▼.  Moore,  68  N.  H,  9;  a  ▼.  on  a  horserace   may  be  punished 

Sykes,  28  Conn.  225.  criminally:  a  v.  Shadd,  80  Ma  85a 

9  P.  T.  Sturdevant,  28  Wend.  418;  ^^  Stone  v.  Mississippi,  101 U.  a  814; 

C.  V.  Dana,  2  Met  829.  Moore  v.  S.,  48  Mis&  147;  P.  v.  Noelke, 

7  C.  V.  Gillespie,  7  Serg.  &  R  469.  94  N.  Y.  137.    Contra,  KeUum  v.  a,  66 

Ba  ▼.  WiUis,  78  Me.  70;  Lohman  Ind.  588.    And  see  supra,  g  75w    As 
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police  power  prohibit  enterprises  into  which  no  element  of 
chance  enters,^  and  it  has  been  held  unconstitutional  to  pro- 
hibit the  use  of  the  prize  system  among  shopkeepers.'  Con- 
gress cannot,  of  course,  legislate  directly  as  to  lotteries,  as  that 
would  be  the  exercise  of  a  police  power  not  given  to  it;  but  as 
the  regulation  of  the  mails  is  entirely  within  the  province  of 
the  federal  government,  statutes  have  been  passed  forbidding 
their  use  for  the  dissemination  of  matter  of  this  character,  and 
such  statutes  are  entirely  within  the  scope  of  congressional 
powers.' 

§  1318.  The  indictment. —  As  in  other  statutory  offenses  it 
is  usually  held  suflBcient  to  follow  the  words  of  the  statute,* 
and  it  is  enough  to  charge  the  conducting  of  a  lottery  with- 
out describing  the  offense  more  particularly,*  It  is  unnecessary 
to  state  the  purpose  of  the  lottery.*  If  the  ticket  is  set  out  in 
the  indictment  and  shows  the  nature  of  the  scheme  to  be  such 
as  to  constitute  a  lottery,  the  charge  is  in  this  respect  suffi- 
cient.^ An  indictment  for  advertising  a  lottery  which  sets  out 
a  copy  of  the  indictment,  showing  the  nature  of  the  scheme 
and  other  facts  making  the  advertisement  criminal,  is  suffi- 
cient.* There  is  some  diversity  in  the  decisions  as  to  indict- 
ments for  the  sale  of  lottery  tickets  in  regard  to  the  necessity 
of  setting  out  copies  of  tickets,  describing  the  subject-matter 
of  the  lottery,  the  name  of  the  owner,  the  place  of  the  draw- 
ing, etc. ;  but  as  these  matters  must  depend  largely  upon  the 

to  the  constitntionality  of  particular  lottery  for  the  purpose  of  disposing 

lottery  statutes,  see  Broad  bent  Y.  Sw,  of  money,  *'a  more  particular  de- 

7  Md.  416;  S.  v.  Overton,  16  Nev.  136;  scription  of  which  is  unknown: "  P. 

5.  V.  Phalen,  8  Harr.  441.  v.  Taylor,  8  Denio,  91.    For  other 

1  Long  V.  S.,  74  Md.  565.  cases  as  to  sufSciency  of  indictment 

2  P.  V.  Gillson,  109  N.  Y.  889.  see  BouUemet  v.  S.,  28  Ala.  83;  S.  v. 
sin  re  Rapier,  148  U.  S.  110;  Hor-    Sykes,  28  Conn.  225;  C.  v.  Eaton,  15 

ner  v.  U.  S..  143  U.  a  207.    And  see  Pick.  273;  C.  ▼.  Horton,  2  Gray,  69; 

infra,  §  1384,  a  v.  Follet,  6  N.  H.  5a    Usually  a 

4  C.  ▼.  Harris,  18  Allen,  534;  France  violation  of  the  statutes  as  to  lot- 

T.  a,  6  Bazt  478.  teries  is  indictable,  but  not  always: 

ft  C.  Y.  Harris,  18  Ailen,  584.    It  is  Swan  y.  a,  29  Ga.  616. 

sufficient  to  charge  the  selling  of  ^France  v.  a, 6  Baxt  478;  Charles 

tickets  for  a  lottery  called  a  raffle:  y.  P.,  1  N.  Y.  180.  Contra^  P.  y.  Payne, 

6.  Y.  Kennon,  21  Ma  262;  or  the  set-  8  Denio,  88. 

ting  up  of  a  lottery  without  legisla-       ?  c.  v.  Thacher,  97  Mass.  583. 
tiYe  authority:  Salomon  y.  a,  27  Ala.        « a  y.  WiUis,  78  Me.  70;  a  y.  Eaub^ 
26;  or  to  charge  the  setting  up  of  a    90  Ma  196^ 
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statutory  language,  it  is  sufficient  to  give  the  cases  in  a  note.' 
The  indictment  may  charge  the  sending  out  of  a  number  of 
circulars,'  or  the  sale  of  several  tickets  sold  at  once,*  or  the 
publication  of  an  advertisement  stating  both  the  place  of  sale 
of  tickets  and  the  place  of  drawing,^  without  ground  of  objec- 
tion as  to  duplicity. 


1  P.  V.  Noeike,  M  N.  Y.  187;  P.  v.  Clapp»  6  Pick.  41;  a  r.  Shorts^ 

Taylor,  8  Denio^  99;  a  v.  Willis,  78  N.  J.  898;  Markle  y.  a,  8  Ind.  685i 

Me.  70;  a  v.  Ochsner,  9  Ma  Ap.  216;  >XJ.  a  v.  Patty,  9  Bisa  429,  9  Fed. 

C.  T.  Bierman,  18  Bash,  345 ;  Whitney  R.  664 

▼.  a,  10  Ind.  404;  France  v.  a,  6  *  Fontaine  r.  a,  6  Baxt  614 

Bazt  478;  C.  v.  Horton,  2  Oray,  69;  ^Lohman  y.  a,  81  Ind.  IQw 
a  y.  Sheedy,   159    Maaa  65;  a  y. 
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VIOLATION  OF  SUNDAY  LAW& 

§  1319.  Nature  of  regulations ;  constitutionality. — From 
very  early  times  there  have  been  statutory  regulations  as  to  the 
observance  of  the  Sabbath,^  and  it  may  be  safely  said  that,  aside 
from  any  express  statutory  provision,  a  breach  of  the  Sabbath 
is  a  misdemeanor,  but  it  is  not  a  breach  of  the  peace  if  without 
noise  or  disturbance  to  the  public*  A  Sunday  law  is  purely  a 
police  regulation,  and  therefore  is  not  in  violation  of  the  pro- 
visions in  the  federal  and  state  constitutions  as  to  the  estab- 
lishment of  religion  or  prohibiting  the  free  exercise  thereof.* 
Such  statutes  have  probably  been  passed  in  all  the  states,  and 
in  none  of  them  have  they  been  held  unconstitutional  as  inter- 
fering with  religious  freedom ;  *  nor  are  such  statutes  uncon- 

^The  earliest  recognition  of  the  557;  LindenmuUer  v.  P.,  83  BarU 

Christian  Sabbath  as  a  civil  instita-  548;  C  v.  Colton,  8  Gray,  488;  C.  v. 

tion  seems  to  have  been  in  the  edict  Has,  122  Mass.  40;  C.  v.  Dextra,  14^ 

of  Constantino  the  Great  (A.  D.  221),  Mass.  28;  Warner  v.  Smith,  8  Conn, 

decreeing  a  rest  on  that  day  from  14;  S.  v.  Noyes,  47  Me.  189;  Thorpe 

aU  labor   except  agricultural  pur-  v.  Rutland  &  B.  R.  Co.,  27  Yt  140; 

suits.    In  England  regulations  as  to  Bloom  v.  Richards,  2  Ohio  St  887; 

the  observance  of  the  Sabbath  are  Voglesong  v.  S.,  9  Ind.  112;  S.  v. 

found  from  the  time  of  King  Alfred  Ambs,  20   Ma    214;    Charleston  v. 

to  the  present,  an  enumeration  of  Benjamin,  2  Strobh.  508;  Karwisch 

which  would  be  of  no  advantage;  v.  Atlanta,  44  Ga.  404;  P.  v.  Griffin, 

but  see  references  to  the  subject  in  1  Ida.  (N.  S.)  476;  Gunn  v.  S.,  89  Ga. 

2  Inst  264;  4  BL  Com.  69;  Drury  v.  841;  Shover  v.  a,  7  Arlc.  259;  Lewis 

De  Fontaine,  1  Taunt  131;  Reg.  v.  v.  a,  21  Ark.  209;  Gabel  v.  Houstoo, 

Cle worth,  4  R  &  a  927.  29  Tex.  885;  Sunday  Law  Cases,  80 

SC.  V.  Eyre,  1  Serg.  &  R  847.  Tex.  521;  Ex  parte  Sundstrom,  25 

•Ex  parte  Burke,  59  CaL  6;  P.  v.  Tex.  Ap.  188;  Usener  v.  a,  8  Tex. 

BeUet,  99  Mich.  151;  Judefind  v.  a,  Ap.  177;  In  re  King,  46  Fed.  R  905. 

78  Md.  510;  1  Dill.  Mun.  Corp.,  §  897;  In  California  there  has  been  some 

Cooley's  Const.  Lim.  584,  725.  objection  as  to  the  validity  of  such 

*C.  V.  Wolf,  8  Serg.  &  R.  48;  Up-  statutes,  but  they  are  now  upheld: 

degraph  v.  C,  11  Serg.  &  R  894;  Ex  parte  Burke,  59  CaL  6;  Ex  parte 

Specht  V.  C,  8  Pa.  St  812;  Johnston  Koser,  60  Cal.  177;  Ex  parte  Andre  W8» 

V.  a,  22  Pa.  St  102;  Society  v.  C,  18  CaL  678:  Ex  parte  Bird,  19  CaL 

62  Pa.  St  125;  Story  v.  EUiot  8  Cow.  180.    Contra,  Ex  parte  Newman,  » 

S7;  Neuendorff  v.  Duryea,  69  N.  Y.  CaL  502L   The  following  cases  are  to 
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stitutional  as  depriviog  a  subject  of  his  liberty  or  property 
without  due  process  of  law,  or  denying  him  equal  protection 
of  the  law.^  But  a  statute  prohibiting  special  occupations 
on  Sunday  which  are  no  more  objectionable  than  others  which 
are  permitted  is  unconstitutional,  for  it  amounts  to  special 
legislation  and  is  an  interference  with  liberty  and  rights  of 
property.*  Sunday  laws  are  not  unconstitutional  as  applied  to 
those  who  conscientiously  observe  the  seventh  day  of  the  week,' 
but  it  is  usual  to  make  an  exception  in  the  statute  so  that  it 
shall  not  apply  to  such  persons.  Such  exception,  however,  is 
not  available  to  one  who  does  not  observe  the  seventh  day  of 
the  week,  even  though  he  may  believe  that  it  is  the  day  which 
ought  to  be  observed ;  ^  nor  does  such  exception  authorize  one 
who  does  not  observe  the  seventh  day  to  trade  on  Sunday  with 
those  who  do.*  While  it  is  the  general  public  welfare  which  is 
consulted  in  passing  these  statutes,  yet  it  is  not  merely  anything 
which  constitutes  an  annoyance  to  the  public  that  is  a  breach 
thereof  and  punishable,  but  any  act  in  violation  is  a  crime.* 

§  1320.  What  deemed  Sunday, —  In  general  all  parts  of  the 
twenty-four  hours  from  midnight  on  Saturday  until  midnight 
on  Sunday  are  covered  by  the  statutes  as  to  Sunday  observ- 
ance;^ but  in  some  states  it  has  been  held  that  the  statute  re- 
lates to  the  solar  day  only,  while  in  others  the  day  begins  on 
midnight  of  Saturday  and  ends  at  sundown  on  Sunday,  and  in 
still  others  the  evening  of  Sunday,  but  of  course  not  the  even- 
ing preceding  it,  is  included.* 

some  extent  exceptional,  but  do  not  of  trade  or  sale  of  goods,  eta,  any 

contravene  the  general  power  of  the  shop,  store,  building;  or   place  of 

state  to  pass  such  statutes:  S.  v.  business   whatever,**   does  not   in- 

Brooksbank,  6  Ired.  78;  S.  v.  Will-  elude  a  barber-shop:  S.  v.  Krech,  10 

jams,  4  Ired.  400;  a  v.  Schnierle,  5  Wash.  16a 

Rich.  299;  Ward  v.  Green,  11  (Donn.  »  a  v.  Wolf,  8  Serg.  &  R  48;  a  ▼. 

455.  Starr,  144  Mass.  359;  C.  v.  Has,  122 

1  P.  V.  Bellet,  99  Mich.  151.  Masa  40;  Scales  v.  S.,  47  Ark.  476. 

3  Eden  v.  P.,  161  III.  296;  a  v.  Gran-  «  Liberman  v.  a,  26  Neb.  464. 

heman,  —  Ma  — ,  88  a  W.  R.  784;  b  Ex  parte  Sundstrom,  25  Tex.  Ap. 

Ex  parte  Jentzsch,  112  CaL  468,  44  ISa 

Paa  R.  803.    Contra,  P.  v.  Havnor,  » Parker  v.  a,  16  Lea,  476;  Gunter 

149  N,  Y.  195.    And  see  mpra,  §  77.  v.  a,  1  Lea,  129. 

The  cases  here  cited  relate  to  keep-  ^  As  to  closing  saloons  on  Sunday, 

ing  open  barber-shops  on  Sunday,  see  supra,  §  1264. 

But  a  statute  making  it  unlawful  ^a  v.  Green,  87  Ma  466;  Fox  v* 

'*  to  open  on  Sunday  for  the  purpose  Abel,  2  Conn.  541;  Finn  v.  Donahue^ 
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§  1321.  Works  of  charity  or  necessity  excepted. — The  stat- 
utes uniformly  contain  some  exception  as  to  works  of  necessity 
or  charity,  and  in  general  a  question  as  to  whether  a  partic- 
ular act  complained  of  was  within  the  exception  is  for  the 
jury;^  but  the  necessity  which  will  excuse  must  be  a  real,  not 
a  fancied  one.'  In  applying  these  exceptions  there  is  some  di- 
versity in  the  result  as  to  particular  classes  of  cases.  There 
are  many  illustrations  of  the  general  proposition  that  work  of 
necessity  includes  such  as  is  essential  to  avoid  considerable  pe- 
cuniary loss  which  would  result  if  it  was  not  done;  such,  for 
instance,  as  the  harvesting  of  crops  which  would  probably  be 
destroyed  by  delay,  there  having  been  no  negligence  in  not 
securing  them  sooner,'  or  the  turning  of  malt  which  would 
otherwise  be  damaged,*  or  the  operating  of  an  ice  factory,  it 
appearing  that  to  close  it  over  Sunday  would  cause  a  delay  of 
a  day  or  more  in  getting  it  again  into  operation,*  or  the  boiling 
down  of  maple  sap  which  would  be  lost  if  not  thus  attended 
to,*  or  the  shoeing  of  horses  on  Sunday  to  enable  a  stage  com- 
pany to  carry  the  mails  on  Monday  morning  in  accordance 
with  a  contract.^  So  feeding  of  stock  on  Sunday  is  a  matter 
of  necessity.*  On  the  other  hand,  the  mere  fact  that  pecuniary 
loss  will  result  does  not  in  itself  show  that  the  work  is  one  of 
necessity.  Thus,  it  is  held  not  lawful  to  clean  a  wheel-pit  on 
Sunday  for  the  purpose  of  avoiding  the  necessity  of  stopping 
the  mill  on  a  week  day;*  nor  to  gather  sea- weed  which  would 
otherwise  have  been  washed  away  by  the  next  tide."  The  mere 
fact  that  work  can  be  more  conveniently  done  on  Sunday  will 
not  bring  it  within  the  exception.^^    Some  occupations  must  be 

35  Conn.  216;  Bryant  v.  Biddeford,  of  necessity  is  a  question  of  fact:  C. 

89  Me.  198;  C.  t.  Newton,  8  Pick.  284.  v.  Gillespie,  146  Pa.  St.  546. 

1  a  V.  Knight,  29  W.  Va.  840;  C.  v.  •Morris v. a,81  Ind.  189.  Sohauling 
Josselyn,  97  Masa  411;  Edgerton  y.  to  market  watermelons  which  would 
S.,  67  Ind.  588;  G.  t.  GiUespie,  146  Pa.  otherwise  have  spoiled  was  held  law- 
8t  546.  ful:  Wilkinson  v.  S.,  59  Ind.  416. 

2  Johnson  v.  Irasburgh,  47  Vt  2a        «  Nelson  v.  a,  25  Tex.  Ap.  599. 
•Turner  v.  a,  67  Ind.  595;  WUkin-       » Edgerton  v.  a,  67  Ind.  68a 

son  Y.  a,  59  Ind.  416;  a  y.  Goff,  20  •  McGrath  y.  Merwin,  112  Mas&  467. 

Ark.  289;  Beg.  y.  Cle worth,  4  R  &  i^G.  y.  Sampson,  97  Masa  407. 

8.  927.  11  Cleary  y.  a,  56  Ark.  124.    It  may 

4  Crocket  y.  a,  88  Ind.  416.  be  a  work  of  necessity,  however,  to 

•Hennersdorf  y.  a,  25  Tex.  Ap.  repair  the  high  way  on  Sunday:  Flagg 

597.    Whether  or  not  the  pumping  y.  Millbury,  4  Gush.  24a 

of  an  oil  well  on  Sunday  is  a  work 
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pursued  on  Sunday  out  of  regard  to  the  health  and  general 
comfort  of  the  public  dependent  on  such  services,  which  cannot 
be  performed  on  week  days,  so  as  to  avoid  the  necessity  of 
Sunday  labor  therein;  thus,  it  may  be  necessary  to  carry  on 
the  business  of  selling  medicines  or  drugs  on  Sunday,^  or  that 
of  furnishing  water  or  supplying  milk  to  customers;  but  as  to 
whether  the  business  of  baking  can  properly  be  carried  on 
upon  Sunday  there  seems  to  be  doubt.*  The  sale  of  cigars  and 
tobacco  is  not  necessary  on  Sunday,*  nor,  it  seems,  is  it  neces- 
sary for  a  barber  to  shave  customers  on  that  day,^  or  for  a 
newsdealer  to  sell  newspapers.* 

§  1332.  Sunday  trayellng. —  Much  conflict  has  arisen  in 
determining  whether  traveling  on  Sunday  is  a  work  of  neces- 
sity or  charity  such  as  to  take  it  out  of  the  Sunday  statutes. 
In  general,  traveling  on  matters  of  business  comes  within  the 
prohibition  unless  it  is  for  necessity  or  charity.*  But  if  the 
traveling  becomes  necessary  by  reason  of  sickness  or  accident,^ 
or  is  for  the  purpose  of  attending  worship,*  it  may  be  proper. 

« 

1  But  this  wmnot  cover  the  sale  *C  r.  Waldman,  140  Pa.  St  89; 
of  tobacco  and  cigars  though  by  a  Ungericht  y.  &.,  119  Ind.  879;  C.  v. 
druggist:  C  v.  Marzynski,  149  Mass.  Jacobus,  1  Leg.  Gaz.  R.  49],  15  Cent 
68;  or  liquors:  Elkin  v.  a,  63  Miss.  L,  J.  145;  &  v.  Frederick,  45  Ark.  847; 
129.  The  question  whether  Florida  a  ▼.  Dextra,  148  Masa  28;  Phmips 
water  is  a  medicine  or  not  so  that  ▼.  Innes,  4  CL  &  F.  234  But  barber- 
the  sale  thereof  on  Sunday  at  a  drug  ing  on  Sunday  is  not  a  nuisance:  S. 
store  may  be  proper,  see  Todd  v.  S.,  v.  Lorry,  7  Baxt  95. 

80  Tez.  Ap.  667.    Alcohol  is  within  »  a  v.  Dale,  144  Mass.  36a    In  Penn- 

the  statute  relating  to  the  sale  of  sylvania  it  has  been  held  that  issu- 

goods,  wares  and  merchandise  at  re-  ing,  publishing   and  circulating  a 

tail  on  Sunday:  Bridges  v.  S.,  37  Ark.  newspaper  on  Sunday  is  a  worldly 

224;  Hall  v.  S.,  3  Ga.  18.    But  an  inn-  employment  within  the  language  of 

keeper  authorized  to  sell  liquor  may  the  Sunday  statute:  G.  v.  Matthews, 

properly  sell  on  Sunday:  Hall  ▼.  S.,  152  Pa.  St  166;  and  a  contract  as  to 

4  Harr.  132.    And  see  Omit  v.  C.,  21  advertising  in  a  Sunday  newspaper 

Pa.  St  426;  Atkinson  v.  Sellers,  5  G  is  void:  Smith  v.  Wilcox,  24  N.  Y. 

K.(N.  S.)  442  853;  Handy  v.  St  Paul  Globe  Pub. 

2  Rex  V.  Cox,  2  Burr.  785;  Rex  ▼.  Ca,  41  Minn.  18a 

Younger,  5  T.  R.  449.    But  one  who  •Holcomb  v.  Danby,  51  Vt  428; 

sells  bread  and  groceries  is  not  wi  thin  Johnson  v.  Irasburgh,  47  V 1 28 ;  Jones 

the  statutory  exception  as  to  bakers:  v.  Andover,  10  Allen,  18;  Connolly 

C  V.  Crowley,  145  Mass.  430.  ▼.  Boston,  117  Masa  64;  C,  ▼.  Knox, 

'Mueller  v.  a,  76  Ind.  310;  Friede-  6  Masa  76. 

born  V.  C,  113  Pa.  St  242.   But  it  may  ^  Gk>rman  v.  Lowell,  117  Mass.  65; 

be  proper  for  a  tavern-keeper  in  the  Crosman  v.  Lynn,  121  Mas&  301. 

course  of  his  business  to  sell  cigars  'C.  v.  Nesbit  34  Pa.  St  398;  Fei- 

to  guests:  Carver  y.  S.,  69  Ind.  61.  tal  v.  Middlesex  R.  Ca,  109  Mass.  39a 
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Carrying  pleasure  seekers  to  a  pionic  is  not  a  work  of  neces- 
sity or  charity.^  Where  one  engaged  in  furnishing  accommo- 
dations for  travelers  does  so  on  Sunday  in  good  faith  to  a 
person  representing  that  he  needs  the  accommodation  for  a 
proper  purpose  he  is  not  punishable.'  In  some  of  the  New- 
England  states  it  has  been  held  that  inasmuch  as  traveling 
on  Sunday  is  unlawful,  there  can  be  no  recovery  by  a  passen- 
ger against  a  carrier  or  against  the  persons  chargeable  with  the 
care  of  the  highway  for  injuries  received  on  Sunday;*  but 
there  is  a  great  preponderance  of  authority  in  favor  of  the 
proposition  that  the  illegality  of  the  business  in  which  the 
traveler  is  engaged  will  be  no  defense  to  his  action  for  dam- 
ages on  account  of  an  injury  received.^ 

§  1323.  Operation  of  railroads  or  telegraph  lines. —  It  was 
at  one  time  held  that  the  operation  of  street  railways  for  the 
carriage  of  passengers  was  a  violation  of  the  Sunday  statutes;* 
but  at  the  present  day  the  operation  of  railroads  for  the  pur- 
pose of  transporting  passengers,  and  also  for  the  carriage  of 
goods  which  would  be  materially  injured  by  delay,  is  regarded 
as  proper.*  But  as  to  the  general  freight  business  of  a  railroad 
there  seems  no  reason  why  it  should  be  admitted  within  the 
statutory  exception  as  to  necessity  or  charity,  and  some  courts 
have  therefore  held  such  operation  to  be  unlawful  In  some 
states  there  are  express  statutory  regulations  as  to  operation  of 
Sunday  trains,*  and  such  a  statute  is  not  unconstitutional  as  an 
interference  with  interstate  commerce.*  The  transmission  of 
ordinary  telegraph  messages  cannot  be  regarded  as  a  work  of 

iDougan  ▼.  a,  125  Ind.  180.  <a  ▼.  LouisviUe,  eta  R.  Co.,  80 

3  Myers  v.  a,  1  Conn.  502;  Shover  Ky.  291;  Augusta  R.  Ca  v.  Renz,  55 

▼.  a,  7  Ark.  259;  Brittin  ▼.  a,  10  Ga.  126;  Phil,  etc  R.  Ckx  v.  Lehman, 

Ark.  299;  Taylor  ▼.  Humphries  17  56  Md.  209. 

a  B.  (N.  a)  589.  7  Sparhawk  ▼.  Union  Passenger  R. 

>  Bosworth  V.  S wansey,  10   Met  Ckx,  54  Pa.  St  401 ;  a  v.  Baltimore  & 

868;  Jones  v.  Andover,  10  AUen,  la  Ohio  R.  Ca,  15  W.  Va,  862;  a  v.  Nbr- 

*  Philadelphia,  eta  R.  Ca  V.  Phila-  f  oik  &  W.  R.  Ca,  88  W.  Va.  440.  See, 

delphia,  eta  Tow  Boat  Ca,  28  How.  also,  as  to  transportation  by  canal, 

209;  Sutton  v.  Wauwatosa,  29  Wis.  ScuUy  v.  a,  85  Pa.  St  511. 

21;  Dutton  v.  Weare,  17  N.  H.  84;  « Jackson  v.  a,  88  Ga.  787;  Mc- 

Cooley,  Torts,  156;  2  DUlon,  Munici-  Nealy  v.  a,  94  Ga.  592;  Heard  v.  a, 

pal  Corp.,  §  1020,  n.  92  Ga.  477;  a  ▼.  Nesbit,  84  Pa.  St 

s  a  V.  Jeandell,  2  Grant,  506.    And  89a 

to  the  same  effect  as  to  omnibuses,  ^Hennington  v.  Georgia,  168  U.  a 

Bee  Johnston  v.  a,  22  Pa.  St  102.  299. 
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necessity,  but  if  a  necessity  is  shown  the  contract  to  send  the 
message  will  be  legal.^ 

§  1324.  Carrying  on  business. —  In  general  the  carrying  on 
of  ordinary  traffic  with  the  public  is  within  the  prohibition  of 
the  Sunday  laws,  and  not  within  the  exception  as  to  necessity 
or  charity.*  So  the  execution  and  delivery  of  a  promissory 
note  is  prohibited.*  Statutes  sometimes  specifically  prohibit 
the  keeping  open  of  a  store  oq  Sunday,  and  the  offense  may  be 
committed  by  leaving  the  door  only  partly  open  or  by  opening 
it  for  one  who  knocks  for  admission.^  It  is  not  sufficient,  how- 
ever, to  constitute  a  violation  of  the  law  that  the  door  is  kept 
open  without  traffic*  Perhaps  a  single  sale  may  not  consti- 
tute a  keeping  open  within  such  a  statute.*  Sometimes  the 
offense  as  to  carrying  on  business  is  limited  to  that  of  pursuing 
one's  ordinary  vocation,  and  under  such  a  statute  it  may  not 
be  criminal  to  do  business  such  as  one  is  not  in  the  habit  of 
doing  on  other  daysJ 

§  1326.  Sunday  amnsemeBts. —  To  sell  tickets  on  Sunday 
for  an  entertainment  to  be  given  in  a  public  theater  on  that 
day  has  been  held  criminal  under  the  ordinary  statutes  on  this 
subject,*  and  the  playing  of  baseball  has  been  held  to  fall  within 
the  definition  of  "  sporting "  prohibited  by  a  Sunday  statute.* 
Fishing  on  Sunday  is  usually  within  the  statutory  prohibition 
even  though  it  be  within  a  private  pond.^  Playing  at  cards  or 
dice  is  of  course  not  business  or  labor,^^  neither  is  it  within  the 
prohibition  of  exhibiting  plays  or  games,  etc.^ 

1  Western  U.  TeL  Ckx  ▼.  Topst»  118  •Snider  v.  8.,  59  Ala.  64 

Ind.24&  <Dixony.a,76Ala.8a 

sa  V.  Nagle,  117   Masa  142.    4^  ^Foltz  v.  a,  88  Ind.  215;  Eitel  ▼. 

butcher  shop  is  a  store  within  statu-  &,,  83  Ind.  201;  Wetasler  y.  S.,  18  Ind* 

tory  provisions  as  to  keeping  open  416;  Scarf e  v.  Morgan,  4  M.  &  W. 

a  store  on  Sunday:  Petty  y.  S.,  58  270;  Drury  y.  Defontaine»  1  Taunt. 

Ark.  1.  131. 

>  Allen  y.  Deming,  14  N.  K  183;  SQuarles  y.  &,  55  Ark.  la 

Sanders  y.  Johnson,  29  Ga.  526;  Rey-  ^a  v.  0*Rourk,  85  Neb.  614 

nolds  y.  Stevenson,  4  Ind.  619;  Wetz-  lop.  y.  Moses,  140  N.  T.  214  (over- 

ler  V.  a,  18  Ind.  416;  Carver  y.  a,  69  ruling  P.  y.  Dennin,  85  Hun,  827, 

Ind.  61;  Hoacek  y.  Keobler,  5  Neb.  which  held  ball  playing  to  be  lawful 

855;  Hellams  v.  Abercrombie,  15  a  G.  if  not  so  conducted  as  to  constitute 

110.  a  disturbance). 

*  C.  y.  Lynch, 8  Gray,  884;Seerg  v.  a,  "  a  v.  Conger,  14  Ind.  896L 

43  Ark.  96.  As  to  keeping  open  liquor  ^^  Rucker  y.  a,  67  Miss.  828L 
shops  on  Sunday  see  supra,  §  1264. 
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§  1326.  Indictment. —  It  is  nsnallj  sufficient  to  charge  the 
violation  of  the  Sunday  laws  in  accordance  with  the  general 
language  of  the  statute,^  though  there  should  be  reasonable 
particularity  as  to  the  transaction  complained  of.'  It  is  not 
necessary  to  specifically  charge  the  criminal  intent.*  The  in- 
dictment should  show  that  the  offense  was  committed  on  some 
Sunday,  though  the  particular  Sunday  is  not  material ;  *  but 
the  allegation  must  be  particular  as  to  Sunday,  and  if  the  charge 
is  that  the  offense  was  committed  on  a  certain  day  which  is  in 
fact  Sunday,  that  will  not  be  sufficient  unless  it  is  charged  to 
have  been  on  Sunday,  for  otherwise  the  act  may  be  proved  on 
any  day  within  the  statutory  period  of  limitations.*  The  par- 
ticular part  of  the  day  on  which  the  act  was  done  is  immaterial, 
it  being  sufficient  that  it  was  upon  Sunday.*  The  place  need 
not  be  further  stated  than  to  bring  it  within  the  jurisdiction  of 
the  court.^  While  it  is  necessary  to  show  in  some  form  that 
the  act  was  unlawful,*  yet  the  unlawful  purpose  may  be  al* 
leged  generally  if  the  exception  of  necessity  or  charity  is  neg- 
atived.' The  act  need  not  be  alleged  as  within  the  usual  voca- 
tion of  defendant,  under  a  statute  using  that  form  of  prohibi- 
tion, if  it  is  such  an  act  as  the  court  can  judicially  take  notice 
of  as  an  ordinary  occupation.^ 

1  Cleaiy  ▼.  S.,  66  Ark  124  that  the  wrong  day  of  the  month  is 

SQ  V.  Shannihan,  146  Masa  09;  C  stated:  a  ▼.  Drake,  64  N.  a  580; 

▼.  De  Voe,  150  Mass.  101;  Mosely  ▼•  Boy  ▼.  a,  01  Ind.  417;  a  ▼.  Eskridge, 

a,  18  Tex.  Ap.  811;  a  ▼.  Anderson,  1  Swan,  41& 

80  Ark.l8t    If  the  charge  is  of  ta  ▼.  Saarhaagh,123Ind.208;  GU- 

trading  on  Sunday,  it  is  not  neces-  bert  ▼.  a,  81  Ind.  566;  a  ▼.  Brunker, 

sary  to  name  the  person  with  whom  46  Ck)nn.  827. 

defendant  is  charged  to  have  traded:  *C.  ▼.  Messenger,  4  Masa  462;  P. 

a  y.  Meyer,  1  Spears,  805.  ▼.  Maguire,  26  CaL  68& 

t  Brittin  v.  a,  10  Ark.  200.  ?  c.  y.  Phelps,  170  Pa.  St  4Sa 

*  C.  ▼.  Gelbert,  170  Pa.  St  426;  Bob-  «  (X  v.  CoUins,  2  Cush.  556. 

inson  v.  a,  88  Ark.  548;  Jaokson  ▼.  *a  v.  Wright,  12  AUen,  187;  Louis- 

a,  88  Ga.  787;  Frasier  v.  S.,  5  Ma  TiUe  ft  N.  R  Ca  v.  C,  02  Ky.  114 

586;  Pftnoake  v.  a,  81  Ind.  0&    And  ^^  Eitel  ▼.  a,  88  Ind.  701;  McCarthy 

if  the  act  is  charged  as  committed  ▼•  a,  50  Ind.  208^ 

on  Sunday,  it  wiU  be  immaterial 
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PART  XIV. 


OFFENSES  UNDER  FEDERAL  REGULATIONS. 


CHAPTER  67. 

POSTAL  CRIMEa 

§  1327.  In  general. —  In  the  exercise  of  its  power  to  estab- 
lish post-ofSces  and  post^roads,^  congress  has  passed  statutes 
making  it  criminal  to  interfere  with  or  obstruct  the  transmis- 
sion and  delivery  of  mail  matter  either  on  the  part  of  those 
who  interfere  with  the  proper  oflScers  in  the  discharge  of  their 
duties  or  those  who  as  oflScers  neglect  to  discharge  their  proper 
functions  or  violate  the  trust  reposed  in  them.  These  offenses 
will  be  considered  in  subsequent  sections,  but  it  may  be  here 
suggested  that,  apart  from  the  embezzlement  of  the  mail  on 
the  part  of  a  postal  clerk  or  employee,  there  is  a  special  crime 
of  embezzling  funds  of  the  United  States  on  the  part  of  a  post- 
master or  his  assistant.'  The  sale  and  use  of  stamps  by  post- 
masters is  expressly  regulated  by  statute,  and  it  is  made  un- 
lawful to  dispose  thereof  except  by  sale  for  cash  at  their  face 
value  to  another  person  as  purchaser.'  There  are  also  regula- 
tions as  to  the  franking  privilege,  and  violation  thereof  may 
be  criminal.^  An  offense  against  the  postal  laws  may  be  com- 
mitted by  forging  an  indorsement  on  a  postoflSce  money  order 
with  intent  to  defraud.*  In  the  exercise  of  the  authority  to 
regulate  the  postal  business  it  has  been  made  criminal  to  es- 
tablish any  private  express  for  the  conveyance  or  delivery  of 

1 U.  S.  Const,  art  1,  g  8.  stamps   on  credit  is   criminal,  al- 
'17.  S.  V.  Norton,  91  U.  S.  566;  though  the   compensation  to  him 
Faust  V.  XT.  S.,  168  XT.  S.  453;  XJ.  S.  v.  may  not  be  greater  than  he  is  en- 
Woodruff,  68  Fed.  R.  586.  titled  to  for  a  cash  sale:  In  re  Pal- 

*  XJ.  S.  V.  Douglass,  88  Fed.  R.  881.  liscr,  186  XJ.  &  257. 

And  to  make  an  offer  of  a  contract  ^  Dewee's  Case,  Chase  Dea  581. 

to  a  postmaster  for  the  purchase  of  *  XJ.  S.  y.  Morris,  16  Blatch.  188L 
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letters  by  regular  trips  or  at  stated  periods  over  any  post  route 
established  by  law,^  and  the  streets  of  a  city  may  be  in  this 
sense  a  post  route.'  In  addition  to  the  regulations  intended 
to  secure  the  safe  and  proper  transportation  of  the  mails,  there 
are  statutes  for  the  protection  of  the  public  against  the  trans- 
mission through  the  mails  of  matter  which  shall  tend  to  cor- 
rupt the  public  morals,  such  as  obscene  letters  or  publications, 
or  which  will  promote  business  which  is  against  public  policy, 
such  as  lottery  schemes,  or  which  may  be  made  use  of  for 
fraudulent  purposes,  such  as  schemes  to  defraud,  but  these 
various  regulations  must  be  separately  considered. 

§1328.  Obstruction  of  mails. —  In  general  any  act  which 
obstructs  or  retards  the  transmission  or  passage  of  the  maild 
is  criminal.  Thus,  it  has  been  held  to  be  a  crime  for  one  to 
assault  a  postmaster  in  the  postoffice  so  as  to  cause  a  delay  in 
the  transmission  of  mail  in  the  oflSce.*  But  before  one  can  be 
convicted  of  thus  obstructing  the  mail  by  reason  of  a  quarrel 
with  the  postmaster,  it  must  appear  that  the  accused  had 
knowledge  that  his  acts  would  have  that  effect  and  so  in- 
tended.^ So  a  toll-gate  keeper  who  obstructs  the  passage  of  a 
wagon  carrying  the  mail  for  the  purpose  of  compelling  pay- 
ment of  toll  is  guilty  of  obstructing  the  mails ;  ^  and  one  is 
guilty  of  a  crime  who,  having  a  lien  upon  horses  for  their  keep- 
ing, enforces  the  same  in  such  manner  as  to  stop  the  mail  by 
preventing  their  use  in  drawing  the  stage-coach  in  which  it  is 
being  carried.*  It  seems  from  these  illustrations  that  to  con- 
stitute the  crime  of  obstructing  the  mails  it  is  not  necessary 
that  there  be  any  intent  to  accomplish  that  result ;  it  is  enough 
if  such  result  follows  as  a  natural  consequence  from  the  act 
done.  Thus,  where  boys  placed  obstructions  on  the  track  of 
an  electric  railway  whereon  United  States  mails  were  carried, 
and  by  so  doing  delayed  the  mail  and  forced  it  to  be  carried 
in  another  way,  they  were  held  guilty  of  the  crime  of  obstruct- 
ing the  mails  ;^  and  one  who  in  attempting  to  secure  his  own 

^U.  S.  y.  United  States  Express  <X7.  S.  v.  Bamej,  8  Hughes,  54& 

Ca,  6  Biss.  91.  Bat  suoh  offense  is  not  committed 

s  U.  a  ▼.  Easson,  18  Fed.  R.  590.  unless  the  mail  is  in  transitu,  and 

>U.  S.  V.  Claypool,  14  Fed.  B.  127.  the  horses  thus  seized  are  employed 

^U.  a  v.  Woodward,  44  Fed.  B.  in   transporting  it:    U.   &  ▼.  Mo- 

692.  Cracken,  8  Hughes,  544 

SU.  a  ▼.  Sears,  55  Fed.  B.  26a  ^xj.  a  v.  Thomas,  55  Fed.  B.  88a 
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transportation  on  a  railway  train  resists  the  conductor  in  the 
discharge  of  his  duties  with  reference  to  causing  a  mail-car  to 
be  detached  and  forwarded  is  guilty  of  obstructing  the  mail.* 
A  similar  principle  is  applied  in  cases  where  strikers  attempt 
to  interfere  with  the  operations  of  a  railroad  by  obstructing 
trains  which  are  carrying  mails,  and  such  an  act  is  held  to  be 
criminal  even  though  the  strikers  expressly  avoid  any  inter- 
ference with  the  mails  and  are  willing  that  the  mail-cars  be 
separated  from  the  balance  of  the  train  and  carried  without 
delay ;  for  it  is  said  that  a  mail  train  is  a  train  as  usually  and 
regularly  made  up,  including  not  merely  a  mail-car  but  such 
other  cars  as  are  usually  drawn  in  such  a  train,  and  to  inter- 
fere with  the  passage  of  a  portion  of  such  train  is  an  obstruc- 
tion of  the  whole  train.*  Knowledge  on  the  part  of  the  persons 
obstructing  the  trains  that  they  are  carrying  United  States  mail 
is  not  essential  to  be  shown,  for  the  law  makes  all  railroads  postal 
routes,  and  it  is  within  every  one's  knowledge  that  nearly  all 
passenger  trains  carry- mail,  and  therefore  one  obstructing  the 
operation  .of  such  a  train  must  be  presumed  to  have  intended 
the  natural  consequence  of  his  act.' 

§  1329,  Bobbery  of  the  malls. —  The  federal  statutes  make 
it  a  felony  to  rob  a  carrier  of  the  mails.*  The  offense  may  be 
aggravated  by  being  committed  by  the  use  of  a  dangerous 
weapon,*  and  it  is  complete  wherever  the  mail  or  any  part 
thereof  is  taken  violently  from  the  possession  of  the  carrier 
against  his  will,  by  force  or  by  putting  him  in  fear.*  So  it  is  a 
crime  to  forcibly  break  into  or  attempt  to  break  into  any  post* 
office  or  building  used  in  whole  or  part  as  a  postoffice  with 
intent  to  commit  larceny  or  other  depredation.^ 

lU.  &  V.  Kane,  19  Fed.  R.  421  ^Harrison  v.  U.  a,  108  XT.  a  140. 

»U.  a  V.  Clark,  28  Int  Rev.  Reo.  »U.  a  v.  Reeves,  88  Fed.  R.  404. 

806;  U.  a  V.  Cassidy,  67  Fed.  R.  69a  <n.  a  v.  Reeves,  88  Fed.  R.  404 

The  railroad  company  is  not  bound  It  is  also  criminal  to  attempt  to  rob 

under  its  obligations  to  the  federal  the  mails  by  assaulting  the  person 

government  to  run  special  trains  having  custody  thereof,  an  attempt 

for  the  carrying  of  mails  when  the  implying  an  endeavor  carried  be- 

movement  of  its  regular  trains  for  yond  mere  preparation:   Ibid.    An 

that  purpose  is  prevented:   In   re  aider  or  abettor  may  be  guilty  of 

Grand  Jury,  62  Fed.  R.  884.  the  crime  whether  he  enters  the  car 

<n.  a  V.  Cassidy,  67  Fed.  R  698;  or  place  where  the  mail  is  being  car- 

U.  a  V.  Debs,  65  Fed.  R.  210;  U.  a  v.  ned  or  kept  or  not:  Ibid. 

,  Kirby,  7  Waa  482.  7X7.  a  v.  CampbeU,  16  Fed.  R.  288. 
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§  1330.  Lareeny  or  embezzlemeBt  by  postal  seryants. — 

The  federal  statutes  provide  for  two  distinct  offenses  by  those 
in  charge  of  the  mails;  the  one  consists  in  the  secreting,  em- 
bezzlement or  destruction  of  mail  matter  without  regard  to  its 
containing  any  article  of  value,  the  other  in  the  embezzlement 
by  such  person  of  any  letter  or  package  containing  an  article 
of  value.^  There  has  been  some  difficulty  in  determining  what 
is  mail  matter  under  these  provisions,  it  being  held  in  a  few 
cases  that  a  decoy  letter  addressed  to  a  fictitious  person  or 
place  and  not  intended  to  be  delivered  was  not  subject  of  lar- 
ceny or  embezzlement ;  *  but  the  weight  of  authority  is  to  the 
effect  that  intention  on  the  part  of  the  postal  authorities  who 
have  caused  the  letter  or  package  to  be  placed  in  the  mail  to 
intercept  it  before  it  is  delivered  or  before  it  has  passed  through 
the  usual  channels  for  delivery  will  not  prevent  its  being  mail 
matter  covered  by  the  statute  as  to  embezzlement.*    As  to  who 

in.  S.  ▼.  Lacher,  184  U.  S.  624;  ceive  property  kpowing  it  to  have 
Beery  ▼.  XT.  S.,  2  Cola  186;  XJ.  S.  v.  been  stolen  from  the  mail:  U.  &  v. 
Wight,  88  Fed.  R.  106;  U.  a  v.  Byrne,  Thomas,  69  Fed.  R.  68a 
44  Fed.  R.  188;  U.  a  T.  Davis,  88  ^U.  a  v.  Matthews,  85  Fed.  R.  890; 
Fed.  R.  865;  Rosecrans  v.  U.  a, —  U.  a  v.  Denicke,  85  Fed.  R.  407;  U.  a 
U.  a — ^,17aaR.80a  The  only  ▼.  Rapp,  80  Fed.  R.  818;  U.  a  v.  Whit- 
offense  actually  punishable  under  tier,  5  DilL  85. 
the  R.  a»  §  5467,  is  that  of  stealing  *n.  a  v.  Wight  88  Fed.  R.  106; 
articles  contained  in  the  mail  in-  U.  a  v.  Dorsey,  40  Fed.  R.  753;  U.  a 
trusted  to  him.  The  offense  of  em-  ▼.  Bethea,  44  Fed.  R.  802.  And  see 
bezzling,  secreting,  eta,  as  to  the  Walster  ▼.  U.  a.  42  Fed.  R.  891,  and 
mail  matter  is  within  the  provia>  to  same  effect,  Reg.  v.  Toung,  2  G.  & 
ions  of  the  R  a,  g  8891:  U.  a  ▼.  K  466  (overruling  Reg.  ▼.  Gardner,  1 
Hartley,  42  Fed.  R.  835;  XJ.  a  v.  Q  &  K  628X  And  see  Reg.  v.  Shep- 
Oruver,  85  Fed.  R.  59;  XJ.  a  v.  Long,  herd.  Dears.  606;  Reg.  ▼.  Rathbone, 
4  Woods,  454  But  it  is  not  objeo-  Car.&B1220.  Also  see  tn/ra,  section 
tionable  to  charge  the  embezzlement  1335,  where  the  whole  subject  of 
of  a  letter  and  the  stealing  of  its  decoy  letters  is  fully  considered.  The 
contents:  XJ.  a  v.  Byrne,  44  Fed.  R.  term  ^branch  post-office,'*  employed 
ISS.  It  is  not  essential  that  the  let-  in  section  5467  of  the  Revised  Stat- 
ter  be  stolen  from  a  bag  or  an  article  utes  with  reference  to  secreting  or 
from  the  letter:  XJ.  a  ▼.  Pelletreau,  destroying  lettersi  eta,  includes 
14  Blatch.  126^  The  penalty  pre-  every  place  within  such  office  where 
scribed  in  the  last  clause  of  the  letters  are  kept  in  the  regular  course 
XJnited  States  Revised  Statutes,  seo-  of  business:  Ooode  ▼.  XJ.  Sw,  159  XJ.  a 
tion  5469.  applies  also  to  the  preoed-  663L  And  the  term  "mail,"  as  used 
ing  clause,  including  a  prohibition  in  section  5469  relative  to  robbing 
of  an  employee  stealing  a  letter  from  the  mails,  may  mean  either  the  whole 
a  postal  clerk:  XJ.  a  v.  Falkenhainer,  body  of  matter  transported  by  tho 
91  Fed.  R.  624    It  is  criminal  to  re-  postal  agents  or  any  letter  or  paok- 
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is  to  be  deemed  a  postoffice  employee  or  mail  agent  within  the 
t^rms  of  the  federsil  statutes,  it  is  held  that  one  who  is  in  the 
postal  service  and  receives  for  mailing  a  letter  which  he  fails 
to  mail  may  be  gnilty  of  embezzlement  in  stealing  the  contents.^ 
The  fact  that  the  mail  matter  stolen  is  by  the  law  anmailable 
will  constitute  no  excuse  for  the  crime;'  nor  is  it  any  defense 
that  an  employee  who  takes  money  out  of  a  letter  does  so  with 
the  hope  and  expectation  of  returning  it,  and  does  return  it, 
the  object  of  the  statute  being  to  prevent  and  punish  any  inter- 
ference with  the  contents  of  a  letter  in  the  custody  of  the 
employee.'    One  who  induces  a  servant  of  the  postoffice  to 

age  forming  a  component  part  of  it:  take  in  not  properly  forwarding  or 
U.  S.  y.  Inabnet,  41  Fed.  R.  IdO.  In  delivering,  the  crime  is  committed: 
England  under  analogous  statutes  Beg.  v.  Wynn,  3  C.  &  K.  859;  Reg.  v. 
some  question  has  arisen  as  to  what  Poynton,  L,  &  C.  247. 
is  a  post-letter,  and  it  is  held  that  ^U.  S.  v.  Hamilton,  11  Biss.  85. 
after  the  letter  is  placed  in  the  cus-  Under  the  English  statutes  it  has 
tody  of  the  person  authorized  to  re-  been  held  that  one  employed  by  the 
ceive  letters  for  the  maU  it  is  a  postmaster  personally  to  carry  mail, 
post-letter,  although  not  yet  stamped  and  wlTose  salary  was  reimbursed 
and  put  into  the  letter-box:  Rex  v.  by  the  postoffice  department,  was 
Pearson,  4  C.  &  P.  572;  Reg.  v.  Rog-  an  employee:  Rex  v.  Salisbury,  5  O. 
ers,  5  Cox,  293;  but  that  a  letter-  &  P.  155;  and  that  even  one  engaged 
carrier  to  whom  money  is  given  to  in  gratuitously  assisting  the  post- 
procure  a  money  order  is  not  guilty  master  at  his  request  in  the  hand- 
of  stealing  a  post-letter  in  appro-  ling  of  the  mail  was  criminally 
priating  such  money:  Reg.  v.  Glass,  liable  as  an  employee  for  stealing 
2  C.  &  E.  895.  Where  money  was  letters:  Reg.  v.  Reason,  Dears.  236; 
pinned  inside  an  unsealed  letter  for  proof  of  appointment  being  un- 
the  payment  of  postage  and  dropped  necessary:  Rex  v.  Rees,  6  C.  &  P. 
into  a  letter-box,  it  was  held  that  a  606.  But  if  the  mail  matter  does  not 
servant  stealing  such  letter  was  come  into  the  hands  of  accused  as  a 
punishable  for  stealing  a  post-letter  postal  employee,  he  will  not  be  liable 
containing  money:  Reg.  v.  Mence,  under  the  statute  as  to  embezzle- 
Car.  &  M.  234  But  the  theft  of  a  ment  or  larceny  of  letters  by  such 
letter  containing  money  given  to  a  employees:  Reg.  v.  Glass,  2  C.  &  K. 
servant  at  an  inn  to  post  was  held  895;  Rex  v.  Pearson,  4  C.  &  P.  572. 
not  to  be  within  the  statute  as  to  the  But  see  Reg.  v.  Bickerstaff,  2  G.  &  K. 
theft  of  a  post-letter:  Reg.  v.  Har-  761. 

ley,  1  C.  &  K.  89.    To  constitute  lar-  «  Beery  v.  U.  S.,  2  Cola  186;  U.  a 

ceny  by  a  postal  servant  it  is  not  v.  Randall,  Deady,  524. 

necessary  that  the  money  contained  <U.  S.  v.  Thompson,  29  Fed.  R.  706. 

in  the  letter  be  appropriated,  or  in-  Therefore  it  is  not  necessary  to  al- 

deed  that  there  be  any  knowledge  lege  that  the  act  was  done  with  a 

that  the  letter  contains  money;  and  fraudulent  intent:  XJ.  S.  v.  Atkin- 

if  the  letter  is  destroyed  or  concealed  son,  34  Fed.  R.  816.    In  a  prosecution 

in  order  to  prevent  detection  of  mis-  for  stealing  letters  from  the  ncudl 
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intercept  and  not  forward  a  letter  which  is  in  the  course  of 
transmission  is  guilty  of  larceny  either  as  principal  or  as  acces- 
sory before  the  fact  to  the  larceny  committed  by  the  servant, 
and  in  either  view  may  be  convicted  on  a  charge  of  stealing  the 
letter.^  The  indictment  must  show  that  the  letter  or  package 
stolen  was  a  part  of  the  mail ; '  but  it  is  not  necessary  to  allege 
that  the  letter  or  package  had  not  been  delivered  or  that  it  was 
intended  to  be  conveyed  by  mail;'  and  it  is  sufBcient  to  allege 
generally  that  defendant  was  a  person  employed  in  one  of  the 
departments  of  the  postoflSce  establishment  of  the  United  States, 
and  that  the  letter  embezzled  or  stolen  contained  a  bank-note, 
check  or  other  such  thing,  without  particularly  describing  it* 
No  averment  of  the  ownership  of  the  money  or  article  taken 
need  be  made/  although  ownership  may  properly  be  laid  in  the 
person  to  whom  the  letter  was  addressed.*  In  an  indictment 
for  detaining  mail  it  is  sufficient  to  allege,  in  the  words  of  the 
statute,  that  the  letter  described  was  unlawfully  detained,  stat> 
ing  the  time,  with  intent  to  prevent  its  arrival  and  delivery. 
It  is  not  necessary  to  charge  that  such  letter  was  knowingly 
and  wilfully  detained.^ 

oommitted  by  a  boy  under  twelve       ^17.  &  v.  Okie,  5  Blatcb.  610. 
years  of  age,  it  was  left  to  the  jury       *  U.  Sw  v.  Jackson,  29  Fed.  B.  608; 

to  say  whether  he  took  them  with  U.  S.  v.  Jones,  81  Fed.  R.  718;  U.  S. 

criminal  intent  or  from  a  spirit  of  v.  Jones,  81  Fed*  R.  736^    It  is  not 

boyish  mischief:  U.  S.  v.  Wilson,  44  necessary  to  state  the  value  of  the 

Fed.  R.  59a    To  constitute  the  crime  packet  or  thing  alleged  to  have  been 

of  stealing  from  the  mail  there  must  taken:  Jones  v.  U.  8.,  27  Fed.  R.  447. 

be  an  intent  to  steal  at  the  time  the  If  the  check  alleged  to  have  been 

mail  matter  is  taken:  U.  S.  v.  Inab-  taken  is  accurately  described  as  it 

net,  41  Fed.  R.  130.  was  at  the  time  it  was  stolen,  subse- 

^  Reg.  V.  James,  24  Q.  B.  D.  439.  quent  indorsements  or  alterations 

>Famum  v.  XT.  S.,  1  Cola  809.  will  be  immaterial:  U.  Sw  v.  Jones, 

•  In  re  Wight,  134  U.  a  136;  U.  &  81  Fed.  R.  7ia 
V.  Wight,  88  Fed.  R.  108.  If  it  is  7U.  a  v.  Holmes,  40  Fed.  R.  750; 
averred  that  the  letter  was  intended  U.  a  v.  Hilbury,  29  Fed.  R  705.  The 
to  be  conveyed  by  post,  it  is  not  neo-  statute  as  to  detaining  or  opening 
essary  to  designate  the  place  to  covers  a  package  as  well  as  a  letter: 
which  it  was  to  be  conveyed:  XT.  a  XT.  a  v.  Blackman,  17  Fed.  R.  837. 
V.  Okie,  5  Blatch.  516;  but  if  the  Simply  to  open  a  letter  without  au- 
termini  between  which  the  letter  thority  is  not  larceny  under  the  En- 
was  intended  to  be  sent  by  post  are  glish  statute:  Reg.  v.  Godfrey,  8  C. 
stated,  the  allegation  must  be  proved  &  P.  56a  It  is  not  larceny  from  the 
as  laid:  XJ.  a  v.  Foye,  1  Curt  364  mails  to  take  a  letter  after  it  has 

^  XJ.  a  V.  Patterson,  6  McLean,  466;  been  delivered  to  the  person  to  whom 

U.  a  V.  Clark,  Crabbe,  584.  it  is  addressed:  XJ.  a  v.  Safford,  66 
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§  1331.  Use  of  mails  to  defrand.—  By  the  postal  laws^  it  is 
made  criminal  to  use  the  United  States  mails  for  the  purpose 
of  perpetrating  frauds,  the  offense  described  involving  the  de- 
vising or  intending  to  devise  a  scheme  or  artifice  to  defraud,  the 
opening  or  intending  to  open  correspondence  or  communica- 
tion with  some  other  person  or  inciting  such  person  to  open 
correspondence  by  means  of  the  postoffice  department  with 
the  one  devising  the  scheme,  and  in  pursuance  of  the  scheme 
putting  a  letter  or  packet  in  the  mail  or  taking  one  out.'  It 
is  not  essential  that  fraud  be  actually  perpetrated,*  nor  is  it 
necessary  that  the  accused  be  the  originator  of  the  fraudulent 
scheme,  nor  that  the  letter  be  deposited  by  him,  if  deposited 
under  his  direction.^  Under  this  statute  it  has  been  held  crim- 
inal to  send  through  the  mail  Circulars  for  the  purpose  of  in- 
ducing the  purchase  of  counterfeit  money,  without  regard  to 
an  intention  to  defraud  the  persons  solicited  to  purchase;'^  or 
to  send  out  circulars  for  the  ostensible  purpose  of  securing 
agents  with  the  intention  of  inducing  them  to  advance  money  for 
canvassing  outfits  for  which  no  returns  are  to  be  made;*  or  to 
defraud  by  sending  mail  orders  for  goods  with  the  intention 
not  to  pay  for  them  when  received ;  ^  but  there  must  be  at  the 

Fed.  R.  942L    By  state  statute  it  may  scheme  be  false:  U.  S.  v.  Hoeflinger, 

be  criminal  to  read  and  make  kno^n  83  Fed.  B.  409. 

the  contents  of  a  letter  opened  with-  ^  U.  S.  ▼•  Flemming;  18  Fed.  R.  907. 

oiitaathorit7:av.BagweU,107N.a  <^Streep  ▼.  XT.  a,  160  XT.  a  128; 

659.  XT.  a  ▼.  Jones,  20  Blatoh.  285. 

in.  a  Bev.  Stat,  §  5480.  •U.  a  v.  Stickle,  15  Fed.  R  798; 

2XT.  a  V.  Wootten,  29  Fed.  R.  7021  XT.  a  v.  Finney,  45  Fed.  R.  41. 

The  punishment  is  by  imprisonment  ^XT.  a  v.  Watson,  85  Fed.  B.  858. 

in  the  state  penitentiary,  and  the  So  held  as  to  mail  orders  for  secur- 

crime  is  therefore  infamous:  Stokes  ing  the  insertion  of  advertisements 

▼.  XT.  a,  60  Fed.  R.  597.    By  the  stat-  in  newspapers  on  a  promise  to  pay 

ute  as  amended  by  act  of  March  2,  the  bills  therefor  when  rendered,  but 

1889,  chapter  898,  the   matter  imr  with  intention  not  to  do  so:  XT.  a  v. 

proper  to  be  sent  by  mail  includes  Staples,  45  Fed.  R.  195.   So  a  scheme 

everything  designed  to  defraud  by  to  sell  an  organ  worth  |150  for  §33, 

representations  as  to  the  past  and  warranted  for  ten  years,  the  money 

present  and  suggestions  and  prom-  to  be  refunded  at  any  time  within 

ises  as  to  the  future:  Durland  v.  three  years  if  the  instrument  was 

U.  a,  161  XT.  a  806.  returned  as  not  satisfactory,  it  ap- 

<  Weeber  v.  XT.  a,  62  Fed.  R.  740:  pearing  that  there  was  no  intention 
XT.  a  V.  Mitchell,  36  Fed.  R.  492;  Dur-  to  carry  out  the  promises  in  this  re- 
land  V.  XT.  a,  161  XT.  a  806;  nor  that  spect,  was  held  to  be  fraudulent: 
the  statements  contained  in  letters  XT.  S.  v.  Beatty,  60  Fed.  R.  740. 
deposited  in    furtherance    of  the 
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time  of  the  mailing  of  the  letter  the  intent  not  to  pay  for  the 
goods.^  It  must  be  shown  that  in  sending  out  circulars  mak- 
ing certain  statements  which  it  was  claimed  were  with  in- 
tent to  defraud,  defendant  intended  to  defraud  every  person 
sending  money  in  response  to  such  circulars.*  But  merely  to 
falsely  state  in  a  letter  that  money  is  inclosed  therein  and  to 
inclose  worthless  slips  of  paper  in  place  of  such  money  is  not 
within  the  terms  of  the  statute.*  To  constitute  a  crime  under 
this  provision  it  must  appear  that  the  fraudulent  scheme  in- 
cluded the  intended  use  of  the  United  States  mail  in  its  execu- 
tion,^ and  the  motive  must  be  one  of  gain  on  the  part  of  the 
accused.*  The  intent  to  defraud  must  be  specifically  charged 
and  not  left  to  implication;*  but  evidence  of  the  mailing  of 
similar  letters  is  admissible  on  t|^e  question  of  intent.'  De- 
fendant's intent  is  to  be  determined  by  inference  from  all  the 
facts  and  circumstances.*  If  the  scheme  be  adapted  in  its  plan 
to  work  a  fraud  upon  others  and  defendant  knew  that  the  rep- 
resentation therein  contained  and  calculated  to  deceive  was 
not  true,  or  if  he  did  not  believe  that  it  was  true,  the  intent  is 
sufficiently  made  out.*  The  scheme  must  be  stated  with  some 
particularity."  The  names  and  addresses  of  persons  to  whom 
the  letters  are  sent  and  the  names  of  the  persons  intended  to 
be  defrauded  may  be  alleged  as  unknown  to  the  grand  jury  if 
such  be  the  fact."  Each  letter  mailed  or  received  in  carrying 
out  the  fraudulent  scheme  is  a  distinct  offense." 

IXT.  S.  ▼.  Wootten,  29  Fed.  R.  702.  WU.  8.  ▼.  Beatty,  60  Fed.  R.  74a 

>  U.  S.  V.  Staples,  45  Fed.  R  195.  The  charge  of  an  unexecuted  scheme 

*  U.  S.  y.  Ow'ens,  17  Fed.  R  72.  to  defraud  is  not  a  sufficient  allega- 
^  U.  S.  y.  Harris,  68  Fed.  R  847;  tion  that  defendant  was  engaged  in 

U.  S.  y.  Long,  68  Fed.  R  848.  the  unlawful  business  so  as  to  bring 

ft  U.  S.  y.  Beach,  71  Fed.  R.  160L  the  assumption  and  use  of,  and  re- 

•  U.  S.  y.  Smith,  45  Fed.  R  561.  quest  to  be  addressed  by,  a  fictitious 
7X7.  S.  y.  Watson,  85  Fed.  R.  858^  name  within  the  scope  of  the  seo- 
8U.  8.  y.  Finney,  45  Fed.  R  41.  tion  above  referred  to:  U.  &  y. 
»U.  S.  y.  Ried.  42'Fed.  R  184  Eyi-  Smith,  45  Fed.  R  561. 

dence  as  to  defendant's  knowledge  ^^  Durland  y.  U.  S.,  161  U.  S.  806. 

and  experience  in  financial  schemes  ^^  In  re  Henry,  123  U.  S.  872L    But 

and  as  to  previous  attacks  upon  the  by  express   provision  of  the  stat- 

honesty  of  the  scheme  in  question  ute  three  distinct  offenses  may  be 

is   admissible  as  tending  to  show  charged  in  one  indictment  or  infoiv 

whether  defendant  was  himself  de-  mation;  a  single  sentence,  however, 

oeived  and  acted  in  good  faith:  U.  S.  being  rendered  thereon:  Ibid.;  U.  Q» 

y.  Durland,  65  Fed.  R  40&  v.  MarUn,  28  Fed.  R.  812L 
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§  1332.  Sending  o1)Scene  matter  through  the  malls.— By 

several  statutes  the  mailing  of  obscene  or  indecent  matter  has 
been  prohibited.*  Snch  provisions  are  not  nnconstitational  as 
interfering  with  freedom  of  speech  and  of  the  press.'  Prior  to 
the  amendment  of  September  26, 1888,  there  was  a  doubt  as  to 
whether  the  statute  applied  to  sealed  letters  not  showing  in 
any  way  on  the  envelope  op  wrapper  that  the  contents  were 
objectionable;'  but  since  the  amendment  of  1888  it  is  settled 
that  a  sealed  letter  without  indication  of  the  nature  of  its  con- 
tents is  within  the  terms  of  the  statute,*  the  statute  forbid- 
ding any  one  to  open  any  sealed  letter  not  addressed  to  himself 
being  a  sufficient  protection  to  private  correspondence.*  The 
test  of  obscenity,  within  the  meaning  of  the  statutory  provis- 
ion against  the  use  of  the  mails  for  the  circulation  of  obscene 
matter,  is  whether  the  matter  is  calculated  to  deprave  and  cor- 
rupt the  minds  of  those  whose  minds  are  open  to  such  immoral 
influences  by  exciting  lustful  and  sensual  desires.*    It  is  imma- 

^FoT  instance,  there  are  statutea  v.  Hanover,  17  Fed.  R.  444;  U.  3.  v. 

making  it  criminal  to  send  through  Britton,  17  Fed.  R.  781;  U.  S.  v.  Mor- 

the  mail  any  article  designed  or  in-  ris,  18  Fed.  R.  900;  U.  S.  v.  Thomas, 

tended  for  the  prevention  of  con-  27  Fed.  R.  682.    This  question  was 

ception  or  the  procuring  of  an  abor-  settled  by  the  supreme  court  of  the 

tion:  U.  S.  v.  Bott»  11  Blatch.  846;  United  States  holding  a  sealed  letter 

U.  S.  y.  Kaltmeyer,  16  Fed.  R.  760;  not  to  be  covered  by  the  statute: 

Bates  V.  U.  a,  10  Biss.  70.    There  is  U.  S.  v.  Chase,  185  U.  S.  255. 

a  statute  as  to  taking  obscene  publi-  ^Andrews  v.  U.  S.,  162  U.  S.  420; 

cations  from  the  mails  for  the  pur-  Grimm  v.  U.  S.,  156  U.  S.  604;  In  re 

pose  of  circulating  or  disposing  of  Wahll,  42  Fed.  R.  822;  U.  a  v.  Mar- 

them:  U.  a  v.  Chase,  27  Fed.  R  807.  tin,  50  Fed.  R.  918;  U.  a  v.  Gaylord, 

The  provision  under  which  most  of  50  Fed.  R.  410;  XJ.  a  v.  Andrews,  58 

the  prosecutions  have  been  had  is  Fed.  R.  861;  U.  a  v.  Nathan,  61  Fed. 

that  found  in  United  States  Revised  R.  936;  U.  a  v.  Ling,  61  Fed.  R.  1001. 

Statutes,  section  8893,  as  amended  But  even  under  the  amendment  the 

by  act  of  July  12, 1886,  chapter  186,  courts  did  not  all  agree  to  this  result 

and  act  of  September  26, 1888,  chap-  until  the  question  was  finally  settled 

ter  1039.  by  the  supreme  court:  U.  S.  v.  Wil- 

SHarman  v.  U.  S.,  50  Fed.  R.  921;  son,  58  Fed.  R.  768;  U.  a  v.  Jarvis, 

U.  a  V.  Harmon,  45  Fed.  R.  414;  59  Fed.  R.  857;  U.  a  v.  Warner,  59 

U.  a  V.  Bennett.  16  Blatch.  88a  Fed.  R.  855. 

»  As  holding  that  such  letters  were  »U.  a  v.  Martin,  50  Fed.  R.  9ia 

not  within  the  terms  of  the  statute,  •U.  a  v.  Bennett,  16  Blatch.  338; 

see  U.  a  V.  Loftis,  8  Saw.  194;  U.  a  U.  a  v.  Slenker,  32  Fed.  R.  691;  U.  8. 

▼.  Comerford,  25  Fed.  R.  903;  U.  a  ▼•  Clarke,  38  Fed.  R  732;  U.  a  v. 

V.  Huggett,  40  Fed.  R.  636;  U.  a  v.  Harmon,  45  Fed.  R  414;   U.  a  v. 

Mathias,  36   Fed.  R  892.     Contra,  Durant,  46  Fed.  R  753;  Dunlop  v. 

U.  a  V.  Gaylord,  17  Fed.  R  438;  U.  a  U.  a, —  U.S.  — ,  17  a  C.  R  375w 
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• 

terial  that  the  matter  is  such  as  may  properly  be  used  in  a 
medical  treatise ;  if  intended  for  general  circulation,  and  not 
suitable  for  such  purpose,  it  may  be  within  the  statute.^  Even 
since  the  amendment  of  September  26, 1888,  already  referred 
to,  the  word  '^  indecent,"  used  in  the  section  of  the  statute,  ap- 
plies only  to  publications,  not  to  letters,  and  therefore  an  in- 
decent letter  which  is  not  obscene,  lewd,  or  lascivious,  Is  not 
within  the  terms  of  the  statute;'  but  a  letter  from  a  man  to 
an  unmarried  woman  proposing  a  clandestine  trip,  necessarily 
implying  illicit  intercourse,  is  an  obscene  letter,  and  the  send- 
ing of  it  is  within  the  statute.'  In  determining  the  character 
of  the  letter  or  publication  the  effect  of  the  whole  as  taken 
together  may  be  considered,  whether  produced  by  single  pas- 
sages or  by  many  passages  or  portions.^  The  mailing  of  a 
paper  containing  a  single  obscene  article  among  others  not  ob- 
jectionable is  within  the  statute.*  The  statute  does  not  cover 
matter  which  is  coarse  and  vulgar  and  grossly  libelous,  if  it  is 
not  calculated  to  excite  lascivious  thoughts  or  impure  desires.' 
The  question  whether  or  not  the  particular  letter  or  publica- 
tion is  obscene,  lewd,  or  lascivious,  is  for  the  jury,  and  not  a 
matter  of  law  for  the  court.''  The  offense  is  complete  when 
the  letter  is  mailed,  and  the  indictment  need  not  allege  that  it 
reached  the  person  to  whom  it  was  sent,  or  conveyed  the  ob- 
jectionable information.'    The  motive  with  which  the  letter  or 

The  terms  used  in  the  statute  have  the  statute^  is  that  which  is  offen- 

the  same  meaning  as  are  g^ven  to  sive  to  chastity  and  modesty:  Ihid. 

them  at  common  law  in  prosecutions  ^U.  S.  v.  Clarke,  88  Fed.  B.  7S3; 

for  obscene  libel:  U.  S.  v.  Clarke,  88  U.  a  v.  Davis,  88  Fed.  R  326. 

Fed.  R.  500;  "< lascivious  "  is  synony-  &  (J.  S.  v.  Harman,88  Fed.  B.  827. 

mous  with  "lewd:"  U.  a  v.  Clarke,  «8wearingen  v.  U.  a,  161  XT.  a 

88  Fed.  R  783.  446;  U.  a  v.  Males,  51  Fed.  R  41; 

tTJ.  a  V.  Chesman,  19  Fed.  R  497;  U.  S.  v.  Wightman,  29  Fed.  R  636. 
U.  a  V.  Smith,  45  Fed.  R  47a  If  7U.  a  v.  Clarke,  88  Fed.  R  500; 
claimed  that  the  communication  is  XJ.  a  v.  Davis,  38  Fed.  R  826.  But  it 
privileged,  as  by  a  physician  to  a  is  proper,  of  course,  for  the  court  to 
patieDt,  the  relation  of  the  parties  construe  the  document  and  to  de- 
must  appear:  U.  a  v.  Smith,  45  Fed.  cide  whether  a  verdict  establishing 
R  476.  It  is  not  necessary  in  the  its  obscenity  would  be  set  aside  as 
indictment  to  negative  a  proper  oo-  against  evidence  and  reason:  U.  a  v. 
casion  for  sending  such  matter:  Smith,  45  Fed.  R  476. 
U.  a  V.  Clarke,  88  Fed.  R  500.  »  U.  a  v.  Grimm,  45  Fed.  R  55a 
3U.  a  V.  Clarkv  43  Fed.  R  574  Therefore  an  indictment  which 
<U.  a  V.  Martin,  50  Fed.  R  918.  charges  that  letters  addressed  to 
**  Obscene,"  within  the  meaning  of  H.  H.  and  W.  W.  were  intended  to 
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publication  is  mailed  is  immaterial/  provided  the  defendant 
had  knowledge  of  its  character.*  If  the  letter  or  publication 
on  its  face  appears  to  be  harmless,  the  prosecution  is  entitled 
to  allege  and  prove  that  it  was  in  fact  of  an  objectionable  char- 
acter;  as,  for  instance,  that  it  gave  information  concerning  ob- 
scene pictures  or  literature,  and  was  sent  for  that  purpose.' 
The  indictment  for  sending  an  obscene  letter  or  publication 
through  the  mails  need  not  set  forth  in  language  the  matter 
objected  to,  provided  the  letter  or  publication  is  otherwise 
identified  so  that  defendant  may  know  what  is  intended ;  *  but 
there  should  be  some  description  to  identify  the  matter.*  The 
fact  that  the  objectionable  matter  is  sent  in  response  to  an  in- 
quiry made  by  a  detective  will  not  constitute  a  defense.* 

§  1333.  Defamatory  or  threatening  matter. — There  are  stat- 
utory provisions  prescribing  a  punishment  for  sending  through 
the  mails  any  matter  upon  the  envelope  or  wrapper  of  which, 
or  any  postal  card  upon  which,  any  delineations  or  language  of 
an  indecent,  defamatory  or  threatening  character  are  written 
or  printed,^  and  under  these  provisions  it  is  held  criminal  to 
send  through  the  mails  a  postal  card  demanding  payment  of  a 

and  did  convey  information  toR  M.  guage  of  the  statute,  yet  if  it  sets 

as  to  where  obscene  pictures  could  out  the  letter  referred  to,  which  does 

be  obtained,  etc,  is  not  defective:  not  appear  on  its  face  to  be  objec- 

U.  S.  V.  Qrimm,  60  Fed.  R  528.  tionable,  it  must  also  set  out  other 

in.  S.  V.  Harmon,  45  Fed.  R  414  extrinsic  facts  showing  its  objec- 

2IJ.  S.  V.  Bebout,  28  Fed.  R  522;  tionable  character:  U.  a  v.  Grimm, 

U.  a  V.  Slenker,  82  Fed.  R  691 ;  U.  a  45  Fed.  R  55a 

V.  Clark,  87  Fed.  R 106.  •*  Knowingly  «  Grimm  v.  U.  a,  156  U.  8.  604; 

depositing"  is    sufficient  to    show  Rosen  v.  U.  S.,  161  17.  a  29;  Dunlop 

knowledge  of  the  character  of  the  v.  U.  a,  —  U.  a  — ,  17  a  C.  R  375; 

letter  or  publication :  17.  a  v  Nathan,  U.  a  v.  Bennett,  16  Blatoh.  888 ;  Bates 

61  Fed.  R  986;  U.  a  v.  Bennett,  16  v.  U.  a,  10  Biss.  70;  In  ro  Wahll,  42 

Blatoh.  88a  Fed.  R  82a 

»U.  a  V.  Grimm,  60  Fed.  R  52a  »U.  a  v.  Harmon,  84  Fed.  R  872; 
And  the  indictment  may  further  U.  8.  v.  Fuller,  72  Fed.  R  771.  No- 
aver  that  the  defendant  had  in  his  tioe  of  where  an  article  for  the  pre- 
possession a  large  number  of  obscene  vention  of  conception  may  be  ol>- 
pictures,  and  that  the  letters  charged  tained  should  be  set  out  unless  it  is 
were  written  and  deposited  in  the  «o  obscene  as  to  be  unfit  to  go  upon 
mail  with  intention  to  give  informa-  the  records:  U.  a  v.  Kaltmeyer,  16 
tion  concerning  such  pictures,  and  Fed.  R  760. 

did  in  fact  convey  such  in  formation :  *  Grimm  v.  U.  a,  156  U.  a  604  And 

Ibid.;  Grimm  v.  U.  a,  156  U.  a  504.  see  infrUy  §  1835. 

While  the  indictment  would  doubt-  '  Act  of  September  26,  1888,  ch, 

less  be  sufficient  if  it  used  the  Ian-  1039,  25  Stat  at  lArge,  496. 
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§  1331.]      OFFBKSBS  ITNDEB  FEDERAL  SEaULATIONS.      (TaBT  XIY. 

debt  and  stating  that  if  not  paid  at  once  it  will  be  placed  with 
a  lawyer  for  collection,^  or  like  threatening  or  defamatory  mat- 
ter in  regard  to  the  non-payment  of  an  alleged  debt.'  So  to 
mail  a  letter  in  an  envelope  on  which  is  printed  in  large  letters 
words  indicating  that  it  is  sent  by  a  collection  agency  is 
criminal.' 

§  1334.  Lottery  advertisemeiits. —  By  several  statutes  it  is 
criminal  to  send  through  the  mails  any  letter,  postal  card  or 
circular  concerning  any  lottery  or  similar  enterprise,  or  any 
newspaper  or  circular  containing  any  advertisement  of  any 
such  enterprise.*  Such  statutes  are  constitutionaL'  To  con- 
stitute a  lottery  or  gift  enterprise  within  the  language  of  the 
statute  it  is  sufficient  that  the  element  of  lot  or  chance  is  in- 
volved; thus,  government  bonds  which  give  to  the  purchaser 
any  chance  of  receiving  in  addition  to  the  principal  and  inter- 
est a  prize  to  be  detormined  by  lot  constitutes  a  lottery  scheme.* 
So  where  the  value  of  bonds  in  an  investment  company  de- 
pends upon  their  numbers,  indicating  the  order  in  wUch  they 
are  purchased,  the  scheme  is  a  lottery  scheme  within  the  stat- 
ute.^ So  a  scheme  of  insurance  whereby  an  impossible  guaran- 
tee is  made  has  been  held  a  lottery  scheme.'  So  a  scheme  for 
increasing  the  circulation  of  a  newspaper  whereby  all  paid-up 
subscribers  receive  tickets,  to  the  holders  of  which  prizes  are 

1  XT.  a  T.  Bayle,  40  Fed.  R  664  September  19,  1890,  chapter  90S,  26 

SU.  S.  V.  Smith,  69  Fed.  R  971;  Statutes  at  Large,  465. 

U.  a  V.  Simmons,  61  Fed.  R  640.  ftln  re  Rapier,  143  U.  a  110;  Hor- 

» U.  a  V.  Brown,  43  Fed.  R  135i  ner  v.  U.  a,  143  U.  a  207.    While 

The  objectionable  character  of  the  the  charter  of  a  lottery  corporation 

letter  may  consist  in  a  distinctively  may  be  protected  as  a  contract,  the 

colored  envelope  indicating  it  to  be  subject-matter  of  the  corporation  is 

a  dunning  letter:  U.  a  v.  Dodge,  70  within  the  regulation  of  the  state: 

Fed.  R  235.    But  the  statute  does  New  Orleans  v.  Houston,  119  U.  a 

not  apply  to  a  printed  paper  which,  265.    That  in  the  exercise  of  its  po- 

though  not  inclosed  in  an  envelope,  lice  power  the  state  may  prohibit 

is  folded  and  thus  sent  through  the  the  lottery  business,  although  such 

mails:  U.  S.  v.  Gee,  45  Fed.  R  194.  prohibition  interferes  with  the  exer- 

A  postal  card  containing  a  notice  of  cise  by  a  corporation  of  the  powers 

rent  being  due  and  unpaid,  with  the  granted  by  its  charter,  see  supra^ 

statement  that  if  not  paid  by  a  cer-  §  75. 

tain  date  the  matter  will  be  placed  <^  Horner  v.  XT.  S.,  147  U.  S.  440; 

in  the  hands  of  an  officer,  held  not  U.  S.  v.  Politzer,  59  Fed.  R  273. 

to  come  within  the  statute:  U.  S.  v.  '  MacDonald  v.  U.  a,  63  Fed.  R 

Elliott,  51  Fed.  R  807.  426;  U.  S.  v.  McDonald,  59  Fed.  R  563. 

«  The  latest  statute  is  the  act  of  ^  xj.  a  v.  Fulkerson,  74  Fed.  R  619. 
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Ch.  67.]  POSTAL  CKIMBS.  [§  1335. 

distribated  in  accordance  with  a  drawing  of  tickets  from  a  box, 
is  a  lottery  scheme.^  And  in  general  it  is  said  that  the  word 
"  lottery "  embraces  the  element  of  procuring  through  lot  or 
chance,  by  the  investment  of  money  or  something  of  value, 
some  greater  amount  of  money  or  thing  of  greater  value.*  A 
lottery  ticket,  with  a  schedule  of  drawing  on  the  back,  is  a 
circular  concerning  a  lottery  within  the  language  of  the  stat- 
ute.' The  statute  applies  to  the  advertiser  or  promoter  and  is 
not  violated  by  one  who  as  a  prospective  purchaser  of  a  ticket 
writes  to  the  manager  of  a  lottery ;  ^  but  such  a  letter  may  be 
returned  to  the  sender  under  other  provisions.*  By  the  statute 
such  matter  is  unmailable,"  and  the  crime  is  complete,  there- 
fore, when  such  mail  matter  is  placed  in  the  mail-box.''  There- 
fore such  offense  can  be  tried  in  the  district  in  which  the  matter 
is  mailed,  and  statutory  provision  for  trying  it  elsewhere  is  un- 
constitutional.®  But  the  offense  of  causing  the  prohibited  mat- 
ter to  be  delivered  by  mail  is  committed  where  delivery  by 
mail  is  made  and  may  be  tried  there.'  The  fact  that  the  pro- 
hibited matter  is  mailed  in  response  to  a  decoy  letter,^'  or  that 
it  is  addressed  to  a  fictitious  person  and  delivered  to  an  ofScer,^^ 
Will  not  constitute  an  excuse.^^  The  indictment  must  set  out 
with  particularity  the  scheme  in  the  carrying  out  of  which  the 
matter  complained  of  was  deposited  in  the  mail."  Evidence 
outside  the  mail  matter  itself  may  be  introduced  by  the  prosecu- 
tion to  show  that  the  business  advertised  was  in  fact  a  lottery.^* 
§  1335.  Decoy  letters. —  The  question  whether  it  constitutes 
a  defense  in  a  prosecution  for  crime  that  the  act  is  done  in  pur- 
suance of  a  solicitation  of  or  opportunity  offered  by  an  oflBcer 

1 U.  a  V.  WaUis,  58  Fed.  R  942.  letter  which  is  not  aotuaUy  placed 

2 IJ.  S.  V.  Wallis,  58  Fed.  R  943.  in  the  mail  does  not  constitute  the 

And  as  to  lotteries  in  general,  see  offense:  U.  S.  v.  Dauphin,  20  Fed.  R 

*ttpra,  §  1315.  625. 

»  U.  a  V.  Clark,  22  Fed.  R  70a  i®  U.  S.  v.  Moore,  19  Fed.  R  89. 

<  U.  a  V.  Mason.  22  Fed.  R  707.  ii  U.  a  v.  Duff,  19  Blatch.  9. 

*U.  a   Rev.  Stat,  g.^  3929.  4041;  12  .See  next  section. 

Dauphin  v.  Key,  4  Mac Ar.  20a  13  U.  a  v.  MacDonald,  65  Fed.  R 

«  U.  a  V.  Zeisler,  30  Fed.  R  499.  486.    In  the  earlier  cases  it  was  held 

7  U.  S.  V.  Lynch,  49  F.mI.  R  851.  sufficient  to  charge  that  tho  matter 

8U.  S.  V.  Conrad,  59  Fed.  R  458.  was   concerning   a  lottery  and  to 

9  Horner  v.  U.  a,  143  U.  S.  570;  promote  and  aid  the  same:  U.  a  v. 

U.  a  V.  Horner,  44  Fed.  R  677;  U.  a  Conrad,  59  Fed.  R  458.     And  see 

V.  Conrad,  59  Fed.  R  458.    Merely  to  U.  a  v.  Bailey,  47  Fed.  R  117. 

send  to  the  postoffice,  however,  a  ^*  McDonald  v.  U.  a,  68  Fed.  R  426. 
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who  acts  for  the  purpose  of  detecting  and  arresting  the  de- 
fendant for  the  commission  of  sach  crime  has  already  been 
discussed.^  In  connection  with  prosecutions  for  violation  of 
the  postal  laws,  the  question  has  often  arisen  as  to  whether 
the  fact  that  the  act  charged  was  committed  with  reference 
to  decoy  letters  that  were  put  in  the  mail  simply  for  the  pur- 
pose of  being  placed  in  the  hands  of  an  employee  who  should 
wrongfully  take  them,  or  unmailable  matter  which  is  sent  in 
consequence  of  a  fictitious  letter  calling  for  such  matter,  is 
a  defense.  In  a  few  cases  it  has  been  held  that  the  fact  that 
sending  unmailable  matter  was  in  response  to  a  fictitious  in- 
quiry may  be  shown;*  but  these  cases  are  discredited  by 
others,  in  which  it  is  held  that  a  letter  placed  in  the  mail,  ad- 
dressed to  a  fictitious  person  and  not  intended  to  be  delivered, 
is  still  mail  matter,  and  the  taking  of  it  by  an  employee  may 
be  embezzlement  or  larceny  from  the  mails.'  A  postofBoe  in- 
spector who  has  carried  on  correspondence  with  defendant  in 
order  to  convict  him  of  crime  in  the  use  of  the  United  States 
mails  is  not  an  accomplice  in  the  commission  of  such  crime 
whose  testimony  requires  corroboration;  he  is  not  to  be  con- 
sidered as  one  who  induces  to  the  commission  of  crime,  but 
simply  as  a  detective  seeking  to  ascertain  whether  the  defend- 
ant was  engaged  in  acts  which  are  criminal.*  Nor  will  the 
fact  that  the  inspector  resorts  to  decoy  letters  in  order  to  de- 
tect the  mailing  of  improper  matter  operate  to  discredit  his 
testimony.*  An  inspector  who  opens  a  letter  bearing  a  ficti- 
tious address,  sent  in  response  to  a  decoy  letter,  is  not  guilty  of 
an  oflFense  under  the  statute  with  reference  to  opening  letters.' 

^Su,pra,  %%  117, 118.  35  Fed.  R  407.    The  English  cases 

2  U.  a  V.  Whittier,  5  Dili  35;  TJ.  a  accord  with  the  weight  of  authority 

T.  Adams,  59  Fed.  R  674.    But  on  in  the  courts  of  the  United  States: 

this  exact  point,  see,  to  the  contrary,  Reg.  v.  Toung,  2  C.  &  K  466  (over- 

U.  a  V.  Moore,  19  Fed.  R  39;  U.  a  ruling  Reg.  v.  Gardner,  1  a  &  K. 

V.  Duflf.  19  Blatoh.  9;  U.  a  v.  Bott,  628);  Reg.  v.  Rathbone,  Car.  &  Bl 

11  Blatch.  846;  Bates  v.  U.  a,  10  Fed.  220.    But  see  contra,  Reg.  v.  Shep- 

R  92.  herd.  Dears.  606. 

«U.  a  V.  Bethea,  44  Fed.  R  802;  *  Grimm  v.  U.  a.  156  U.  a  604; 

U.  a  V.  Wight,  38  Fed.  R  106;  U.  a  Goode  v.  U.  a,  159  U.  a  663;  Mont- 

V.  Dorsey,  40  Fed.  R  752;  Walster  v.  gomery  v.  U.  a,  162  U.  a  410;  An- 

TT.  a,  42  Fed.  R  891;  U.  a  v.  Foye,  drews  v.  U.  a,  162  U.  a  420. 

1  Curt  364;  U.  a  v.  Cottingham,  2  »  U.  a  v.  Slenker,  32  Fed.  R  691. 

Blatch.  470.    Contra,  U.  a  v.  Mat-  «  Andrews  v.  U.  a,  162  U.  a  42a 
thews,  35  Fed.  R  890;  U.  a  v.  Denioke, 
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CHAPTER  68. 

BEGULi!  TIONS  AS  TO  COMMEBCR 

§  1336.  Dlserlmlnatlon. —  The  federal  statute  for  the  regu- 
lation of  interstate  commerce  ^  relates  to  carriers  engaged  in 
transportation  of  passengers  or  freight  from  one  state  to  an- 
other, whether  the  particular  carrier  in  question  operates  a 
line  extending  into  or  through  more  than  one  state  or  not,' 
and  prohibits  undue  preferences  by  receiving  greater  or  less 
compensation  from  one  shipper  than  from  another  for  whom 
like  service  is  rendered,'  or  charging  more  for  a  short  haul 
than  for  a  long  haul  in  the  same  direction  and  under  similar 
circumstances.*  Free  passes,  except  under  specified  circum- 
stances, are  prohibited,^  but  it  must  appear  that  the  pass  has 
been  used,  not  merely  that  it  has  been  issued.^  While  an  agent 
may  be  liable  for  making  unjust  discriminations,  as  by  issuing 
a  free  pass  in  a  case  where  it  is  not  authorized  by  law,^  yet  a 
mere  collecting  agent,  having  nothing  to  do  with  fixing  rates, 
is  not  indictable  for  collecting  a  greater  rate  for  a  short  than 
for  a  long  haul.® 

§  1337.  Unlawful  eombinatlons. —  A  federal  statute'  pro- 
vides for  the  punishment  of  combinations  in  restraint  of  com- 
merce among  the  states,  and  confers  jurisdiction  on  the  federal 
courts  to  restrain  violations  of  the  act,  which  restraint  may  be 

1  Act  of  February  4, 1887,  eh.  104;  <  U.  a  v.  MeUen,  58  Fed.  R.  229. 

24  Stat  at  Large,  897,  with  amend-  But  in  comparing  rates  for  long  and 

ments.  short  hauls  it  is  not  proper  to  make 

3  In  re  Qrand  Jury,  62  Fed.  R  834  a  joint  rate  the  basis  of  comparison 

'U.  a  V.  Hanley,  71  Fed.  R  672.  with  a  local  rate:  Ibid. 

But  it  is  not  enough  to  charge  the  ^  in  re  Charge  to  Grand  Jury,  66 

giving  of  a  rebate  to  one  shipper  un-  Fed.  R  148. 

less  it  is  stated  also  that  a  like  re-  ^  In  re  Huntington,  68  Fed.  R  881. 

bate  was  refused  to  other  shippers:  ?  in  re  Charge  to  Grand  Jury,  66 

Ibid.    In  determining  whether  pref-  Fed.  R  146. 

erenoes  have  been  given,  a  joint  rate  ^U.  a  v.  Mellen,  53  Fed.  R  229. 

and  the  local  rate  should  not  be  com-  'Act  of  July  2,  1890,  ch.  647;  26 

pared:  Ibid.  Stat  at  Large,  209. 
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§§  1338-38a.]  offenses  under  federal  regulations.  [Part  XIV. 

by  injunction.^  The  injunction  may  be  enforced  by  informa- 
tion to  punish  a  violation  thereof,  and  may  be  thus  enforced  as 
against  a  party  not  specifically  named  in  the  bill  nor  served 
with  subpoena,  if  the  injunction  order  has  been  served  on  him 
as  one  of  the  unknown  defendants  referred  to  in  the  bill.'  This 
statute  is  applicable  to  a  combination  whose  professed  object 
is  to  resist  the  operation  of  railroads,  the  lines  of  which  extend 
from  one  state  into  another,  until  such  roads  accede  to  certain 
demands  made  upon  them,  whether  such  demands  are  in  them- 
selves reasonable  or  unreasonable.'  But  the  statute  does  not 
cover  the  case  of  a  purchase  of  stock  in  a  manufacturing  com- 
pany for  the  purpose  of  acquiring  control  of  the  business  of 
manufacturing  a  certain  article.^ 

13*18.  Carriage  of  live-stock. —  In  further  exercise  of  the 
constitutional  power  to  regulate  commerce  among  the  states, 
congress  has  made  regulations  as  to  the  transportation  of  live- 
stock being  carried  from  one  state  into  or  through  another,  by 
which  such  animals  are  not  to  be  confined  for  more  than 
twenty-eight  consecutive  hours  without  unloading  for  rest, 
water  and  feeding,'  and  such  a  statute  is  within  the  power  of 
congress  on  the  subject.'  One  connecting  carrier  is  not  liable 
for  the  default  of  a  preceding  carrier  except  as  it  may  be 
chargeable  with  notice  of  the  time  during  which  the  animals 
have  been  confined  before  coming  into  its  possession.^ 

§  1338a.  Trading  with  the  Indians. —  There  are  some  fed- 
eral regulations  as  to  trading  with  Indians  without  a  license.' 

lU.  a  V.  Agler,  62  Fed.  R.  824;       ^U.  a  v.  LouisviUe  &  NashviUeR. 

aad  such  provision  is  constitutional:  Ca,  18  Fed.  R.  480.    This  statute  has 

U.  a  V.  Elliott,  64  Fed.  R  27.  already  been  mentioned  under  the 

s  U.  a  T.  Agler,  62  Fed.  R  824;  U.  a  head  of  cruelty  to  animals,  supra, 

V.  Elliott,  64  Fed.  R.  27.  g  1161. 

«U.  a  V.  Elliott,  62  Fed.  R  801.       «TT.  a  v.  Certain  Property,  1  Ariz. 

And  see  8upra,  §  068.  81.    As  to  sale  of  liquor  to  Indians, 

«  U.  a  V.  E.  C.  Knight  Ca,  166  IJ.  a  see  supra,  §  126a     As  to  what  is 

1;  U.  a  V.  E.  G.  Knight  Ca,  60  Fed.  deemed  Indian  country,  see  Amer- 

R  984  ican  Fur  Ca  v.  U.  a,  2  Pet  868;  Ex 

ft  Newport  N.  &  M.  V.  Ca  v.  U.  a,  parte  Crow  Dog,  109  U.  a  656;  Bates 

61  Fed.  R  48a  v.  Clark,  95  U.  a  204 

^U.  a  T.  Boston  &  Albany  R  Ca, 
16  Fed.  R  209. 
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CHAPTER  69. 

OFFENSES  AGAINST  BANKING  ACT. 

§  1339.  False  entries. — Under  the  statutes  relating  to  the  or- 
ganization and  control  of  the  national  banks,  it  is  criminaMor  any 
ofScer  to  make  false  entries  in  the  books,  reports  or  statements  of 
such  bank  with  intent  to  deceive  or  mislead  its  own  officers  or 
the  officers  of  the  government  with  reference  to  the  condition 
of  the  bank.^  Thus,  it  is  criminal  to  make  such  false  entry  with 
intent  to  deceive  a  director  or  officer  of  the  bank,'  or  the  con- 
troller of  the  currency ; '  and  it  is  immaterial  that  the  officer 
making  such  false  entry  or  report  does  it  through  a  clerk  and 
without  actual  knowledge  of  its  falsity,  the  matter  being  one 
about  which  it  is  his  duty  to  have  knowledge  and  make  proper 
statements.^  But  as  the  sole  duty  of  bank  directors  in  regard 
to  reports  to  the  controller  is  to  attest  them  by  their  signatures, 
and  any  change  in  the  report  by  a  director  would  be  a  mere 
spoliation  thereof,  such  directors  cannot  be  held  criminally  lia- 
ble for  false  statements  made  in  such  report.^  It  is  not  neces- 
sary to  allege  that  the  reports  were  transmitted  to  the  con- 
troller or  were  published;  it  is  the  act  of  making  false  entries 
which  is  criminal.^  Nor  is  it  necessary  that  the  false  entries 
be  acted  on,  or  that  they  actually  deceive  or  mislead  the  officer 
to  whom  they  are  made.^  But  to  come  within  the  statute  the 
entries  must  be  wilfully  and  intentionally  false,  and  not  merely 
errbneous  by  reason  of  clerical  mistakes.®    In  charging  the  in- 

lU.  a  V.  Harper,  33  Fed.  R.  471;  *TT.  a  v.  Allen,  47  Fed.  R.  690. 

U.  a  V.  Crecilius.  34  Fed.  R  30.    This  »  U.  a  v.  Potter,  56  Fed.  R  sa 

offense  is  exclusively  within  the  ju-  *IJ.  S.  ▼.  Potter,  66  Fed.  R  88. 

risdiction  of  the  federal  courts:  In  re  <XJ.  a  v.  Means,  42  Fed.  R  509; 

Eno,  54  Fed.  R  669.  H.  a  v.  Graves,  53  Fed.  R  634.    But 

^XJ.  S.  V.  Means,  43  Fed.  R  599.  if  the  officers  aUeged  to  have  been 

'  U.  a  V.  French,  57  Fed.  R  383.  deceived  were  accomplices  in  mak- 

But  if  the  charge  is  of  making  false  ing  the  false  entries,  it  seems  that 

entries  in  a  report  to  the  controller  the  act  would  not  be  criminal:  U.  a 

with  intent  to  deceive  its  directors,  v.  Means,  42  Fed.  R  599. 

it  is  not  sufficient  to  prove  intent  to  ^U.  a  v.  Allen,  47  Fed.  R  696; 

deceive  other  persons:  U.  SL  v.  Allen,  U.  a  v.  Qraves,  53  Fed.  R  634    In 

47  Fed.  R  696.  determining  the  guilt  of  the  officer 
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tent  to  defraud  by  sach  false  entries  it  may  be  alleged  that 
they  were  made  with  intent  to  injure  and  defraud  the  banking 
association  and  persons  to  the  grand  jurors  unknown.^  It  is 
sufficient  to  charge  that  defendant  knowingly,  wilfully  and 
unlawfully  made  ifalse  entries,  etc.,  setting  out  the  report  and 
stating  the  particulars  of  its  falsity.'  The  indictment  need  not 
describe  the  report  with  technical  accuracy.'  One  may  be 
guilty  as  aider  and  abettor  or  procurer  who  assists  in  or  in- 
duces the  making  of  the  false  entries,  or  indeed  in  other  vio- 
lations of  the  national  banking  act,  although  he  is  not  an  officer 
of  the  bank.* 

§1340.  Embezzlement;  misapplieatlon  of  funds. — The 
banking  act  provides  for  the  punishment  of  embezzlement  and 
wilful  misapplication  of  the  moneys,  etc.,  of  such  a  bank,  and 
these  are  distinct  offenses  though  they  may  be  joined  in  one 
indictment  in  separate  counts.'  To  constitute  the  offense  of 
embezzlement  under  this  statute  it  must  appear  that  the  funds 
of  the  bank  came  lawfully  into  the  possession  of  the  defend- 
ant and  that  while  so  held  by  him  were  converted  to  his  own 
use  with  intent  to  defraud  the  bank.'  Misapplication  of  funds 
by  the  president  may  consist  in  permitting  overdrafts  without 
any  reasonable  ground  to  believe  that  the  money  can  be  repaid, 
intending  thereby  to  injure  and  defraud  the  bank.^  It  is  a 
crime  under  the  banking  act  to  certify  a  check  drawn  by  one 
not  having  on  deposit  sufficient  money  to  meet  the  same.' 

charged  with  making  false  entries  *  U.  S.  v.  Gadwallader,  59  Fed.  R 

the  jury  should  consider  his  relation  677. 

to  the  bank  and  whether  he  had  any  *  IJ.  S.  v.  Harper,  S3  Fed.  R  471. 

motive  for  the  act,  together  with  And  as  to  embezzlement^  see  further, 

circumstances  such  as  may  have  in-  supra,  §  621  et  seq. 

duced  him  to  do  it,  and  evidence  of  ^  Coffin  v.  U.  S,,  162  XT.  S.  664,  For 

his  good  character  may  be  sufficient  other  instances  of  misapplication  of 

to  resolve  any  doubt  as  to  fraudulent  funds  see  Batchelor  v.  U.  S.,  156  U.  Su 

intent  in  his  favor:  U.  a  v.  Allen,  47  426;  Coffin  v.  U.  a,  156  U.  a  433; 

Fed.  R  696.  XT.  a  v.  Britton,  107  U.  8.  655;  and 

^U.  a  V.  Potter,  56  Fed.  R  97;  for  cases  of  aiding  and  abetting  in 

Potter  V.  U.  a,  155  U.  a  438;  U.  a  v.  such  misapplication  of  funds,  see 

Britton,  107  U.  a  655.  Evans  v.  U.  a,  153  U.  a  584;  Claas- 

aU.  a  V.  Hughitt,  45  Fed.  R  47.  sen  v.  U.  a,  142  U.  a  140;  U.  a  v. 

«  Cochran  v.  U.  a,  157  U.  a  286.  Northway,  120  U.  a  827. 

*  Coffin  V.  U.  a,  162  U.  a  664;  Cof-  «U.  a  v.  Potter,  56  Fed.  R  88L 
fin  V.  U.  a,  156  U.  a  432;  U.  a  v. 
French,  57  Fed.  R  382. 
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CHAPTER  70. 

OFFENSES    AGAINST    THE    NEUTRALITY,   IMMIGBATION  AND 

NATURALIZATION  LAWa 

§  1341.  Tiolatlons  of  nentrallty. —  There  are  strict  statu- 
tory  provisions  against  organizing  or  fitting  out  military  or 
naval  expeditions  against  a  foreign  state  with  whom  the  United 
States  may  be  at  peace,^  and  these  provisions  cover  the  case  of 
an  expedition  composed  of  men  who,  in  pursuance  of  a  common 
plan,  leave  the  United  States  unarmed,  but  after  reaching  the 
high  seas  are  supplied  with  arms  brought  for  them  on  the  same 
vessel  or  otherwise,  and  organize  and  drill  as  a  military  force 
to  carry  on  operations  against  a  foreign  friendly  power.^  And 
the  captain  of  a  vessel  who  knowingly  allows  persons  who 
have  taken  passage  on  his  vessel  to  be  thus  supplied  with  arms 
and  organized  is  guilty  of  an  offense.'  But  the  statute  does 
not  forbid  the  shipping  of  arms  or  ammunition  or  military 
equipments  to  a  foreign  country,  nor  forbid  individuals  singly 
or  in  unarmed  associations  from  leaving  the  United  States  for 
the  purpose  of  joining  in  military  operations  which  are  being 
carried  on  in  other  countries.^  Mere  words  will  not  constitute 
the  offense  under  the  statute,  nor  the  procuring  of  means  with 
the  mere  intent  to  use  them  on  the  occurrence  of  a  contingency, 
there  being  no  overt  act.* 

§  1342.  Yiolence  to  foreign  minister.— By  an  early  statute, 
which  is  still  continued  in  force,*  it  is  made  criminal  to  assault  or 
offer  violence  to  the  person  of  a  public  minister  in  violation  of 

1 U.  S.  Rev.  Stat,  ^  5281'-5291.  stores,  but  no  particular  number  of 

s  Wiborg  T.  U.  S.,  168  U.  S.  682.  men  is  necessary,  nor  is  it  necessary 

*  U.  S.  T.  Hughes,  70  Fed.  R  972;  that  the  expedition  should  actually 

&  a,  75  Fed.  R  267;  U.  S.  v.  Rand,  set  out:  U.  a  v.  Ybanez,  58  Fed.  R 

17  Fed.  R  142.    The  military  qtiai>  53a 

acter  of  such  an  expedition  may  be  ^  U.  S.  v.  Pena,  69   Fed.  R  968; 

determined  by  the  designation  of  U.  S.  v.  Trumbull,  48  Fed.  R  99. 

officers  or  leaders,  the  organization  ^  U.  S.  v.  Lumsden,  1  Bond,  & 

of  the  men  in  regiments  or  com-  ^U.  S.  Rev.  Stat,  g  4062ii 

panies  and  the  purchase  of  military 
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the  law  of  nations.  Where  the  violence  consisted  in  firing  at  the 
minister's  house,  it  was  held  essential  that  the  defendant  should 
be  shown  to  have  known  that  fact.^  But  where  the  assault 
was  on  a  public  minister  personally,  knowledge  of  his  official 
character  was  said  to  be  immateriaL'  A  case  under  this  stat- 
ute was  held  not  to  be  one  affecting  an  ambassador  or  other 
public  minister  in  such  sense  as  to  give  rise  to  the  question 
whether  the  supreme  court  of  the  United  States  had  original 
jurisdiction  thereof.' 

§1343.  Immlgratloii  laws;  contract  labor. —  There  are 
provisions  against  bringing  into  the  country  aUen  immigrants 
who  are  under  contract  to  perform  labor,  and  authorizing  the 
secretary  of  the  treasury,  in  case  he  shall  be  satisfied  that  an 
inmiigrant  has  been  allowed  to  land  contrary  to  such  prohibi- 
tion, to  cause  him,  within  one  year,  to  be  taken  into  custody 
and  returned  to  the  country  whence  he  came,  at  the  expense 
of  the  owner  of  the  importing  vessel  or  the  person  contracting 
for  his  services.*  One  who,  though  of  foreign  birth,  has  been 
a  resident  of  the  United  States  without  naturalization,  is  not 
an  alien  immigrant  within  the  meaning  of  this  provision.*  In 
^  applying  the  provision  as  to  the  return  of  an  immigrant  who 
has  been  brought  in  contrary  to  this  statute,  the  decision 
of  the  secretary  of  the  treasury  as  to  whether  or  not  the  im- 
migrant is  a  prohibited  person  is  conclusive  and  will  not  be 
reviewed  by  the  courts.*  In  determining  whether  the  immi- 
grant is  under  "  contract,"  that  term  is  to  be  construed  as 
meaning  an  enforcible  contract,  express  or  implied.'  The  stat- 
ute applies  to  the  case  of  an  under-coachmen,  as  he  is  within 
the  terms  of  the  statute  "a  personal  or  domestic  servant;"*  but 
it  does  not  cover  an  alien  who  comes  as  a  chemist  on  a  sugar 
plantation,  his  expenses  being  paid  by  his  employer.*  To  ren- 
in, a  ▼.  Hand,  2  Wash.  C.  C.  485.  <In  re  Howard,  68  Fed.  R.  26a 
SU.  S.  V.  Little,  2  Wash.  C.  C.  159;  Under  previous  statutes  there  have 
U.  S.  v.  Ortega,  4  Wash.  C.  C.  531;  been  similar  rulings:  In  re  Didfirri, 
U.  S.  V.  Benner,  Baldw.  284  48  Fed.  R  168;  In  re  Lifieri,  62  Fed. 

»U.  a  V.  Ortega,  11  Wheat  467.         E.  29a 

«  Act  of  October  19, 1888,  chapter       ?  U.  a  v.  Edgar,  45  Fed.  R  44 
1210,  25  Stat  at  Large,  566,  which       ^  in  re  Howard,  63  Fed.  R  268. 
supersedes   other  statutory  provis-       <*  U.  S.  v.  Laws,  163  U.  a  258L    As 
ions  on  the  subject  to  what  is  a  new  industry  within 

*  In  re  Panzara,  51  Fed.  R.  276.  the  exception  of  the  statute  as  to 
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der  the  master  of  a  vessel  liable  for  landing  or  permitting  to 
land  any  such  alien  immigrant,  the  burden  is  on  the  prosecu- 
tion to  show  that  the  act  was  knowingly  or  unlawfully  per- 
mitted.^ The  district  courts  have  concurrent  jurisdiction  with 
the  circuit  courts  of  suits  for  penalties  under  this  statutory  pro- 
vision.* 

§  1344.  Exelnslon  of  Chinese. —  Statutes  have  been  passed 
to  exclude  fi*om  the  country  Chinese  laborers,  and  even  to 
expel  those  who  were  in  the  country  at  the  time  of  the  passage 
of  such  act  for  failure  to  comply  with  certain  regulations  as  to 
registration,  and  these  statutory  provisions  have  been  held  to 
be  constitutional,  it  being  within  the  province  of  the  federal 
government  to  regulate  intercourse  with  foreign  nations  in  this 
respect.'  The  expulsion  from  the  country  provided  for  by 
these  statutes  is  not  in  the  nature  of  punishment  for  crime,  and 
therefore  does  not  involve  the  usual  requirements  as  to  criminal 
procedure.*  "While  executive  or  subordinate  officials  cannot  be 
given  authority  to  subject  persons  to  infamous  punishment  or 
confiscation  of  property  without  a  trial,  yet  detention  or  tem- 
porary confinement  may  be  authorized  upon  the  action  of  such 
officials  as  a  part  of  the  means  necessary  to  give  effect  to  the 
act.*  The  action  of  the  treasurv  officials  in  the  enforcement 
of  such  a  statute  may  be  made  conclusive;'  but  such  officials  do 
not  have  final  jurisdiction  to  determine  that  a  person  of  Chinese 

importation  of  laborers  under  con*  been  convicted  of  felony:  U.  S.  ▼• 

tract,  see  U.  S.  V.  Bromiley,  58  Fed.  Chew  Cheong,  61  Fed.  R  200. 

R  554.  »  Wong  Wing  v.  U.  a,  163  U.  a  228 ; 

lU.  a  V.  Spruth,  71  Fed.  R  678  U.  S.  v.  Wong  Sing.  51  Fed.  R  79; 

(distinguishing  Warren  v.  U.  a,  58  In  re  Ah  Yuk,  53  Fed.  R  781.  There 

Fed.  R  559).  was  some  difficult  under  the  first  act 

*n.  a  ▼.  Whitcomb  Metal  Bed-  in  regard  to  funds  to  defray  the  ex- 
stead  Ca,  45  Fed.  R  89.  pense  of  depoitation,  but  the  subse- 

>  Chae  Chan  Ping  v.  U.  S,,  130  U.  S.  quent  act  made  an  appropriation  of 

581;  Fong  Yue  Ting  v.  U.  S.,  149  U.  a  such  funds,  and  it  was  held  that  a 

698;  Lem  Moon  Sing  ▼.  17.  S.,  158  U.  district  judge  called  upon  to  act  in 

a  588.  such  a  case  by  issuing  a  warrant  of 

*U.  a  V.  Wong  Sing,  51  Fed.  R  79;  arrest  would  not  be  justified  in  re- 
in re  Ng  Loy  Hoe,  53  Fed.  R  914;  fusing  to  do  so  on  account  of  there 
XJ.  a  V.  Hing  Quong  Chow,  53  Fed.  being  no  such  funds  available:  U.  a 
R  238;  In  re  Sing  Lee,  54  Fed.  R  834  v.  Chum  Shang  Yuen,  57  Fed.  R  588; 
An  amendment  to  the  first  act  ex-  In  re  Lintner,  57  Fed.  R  587. 
tended  the  time  of  registration  with  iNishimura  Ekiu  v.  U.  S.,  142  U.  a 
an  exception  as  to  persons  who  had  651;  17.  a  v.  Jung  Ah  Lung,  124  U.  a 
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descent  is  not  a  citizen  of  the  United  States,  where  he  claims 
the  right  to  admission  on  that  ground,  and  the  question  of  citi- 
zenship may  be  passed  on  by  a  court  on  writ  of  habeoA  corpus} 
Statutes  as  to  deportation  provide  that  a  Chinaman  found  not 
entitled  to  remain  in  the  United  States  shall  be  returned  to  the 
country  whence  he  came,  which  will  be  that  in  which  his  resi- 
dence was  prior  to  coming  into  the  United  States  —  not  neces- 
sarily China.'  In  a  prosecution  for  aiding  or  abetting  the 
landing  in  the  United  States  from  any  vessel  of  any  Chinese 
person  not  lawfully  entitled  to  enter,  it  must  appear  that  the 
Chinese  person  was  one  prohibited  from  landing,  and  that  he 
was  brought  on  the  same  vessel  from  which  he  landed,  on  a 
voyage  terminating  at  the  time  of  the  landing.' 

§  1345.  To  whom  applicable. —  The  statutes  are  applicable 
to  Chinese  laborers  and  not  to  merchants,  and  it  is  provided 
that  the  character  of  one  claiming  to  be  a  merchant  must  be 
established  by  a  certificate  of  the  representative  of  the  United 
States  in  China,  and  without  such  certificate  one  is  not  entitled 
to  admission  as  merchant  no  matter  what  other  evidence  he 
may  have  as  to  his  character.^  But  such  provisions  as  to  a 
certificate  are  not  applicable  to  one  who  claims  the  right  to  re- 
turn to  this  country  or  remain  in  the  country  on  account  of 
having  previously  been  established  here  as  a  merchant,  and 
the  fact  of  such  character  may  be  shown  by  other  evidence.* 
The  statutes  require  that  to  have  been  a  merchant  the  person 
seeking  to  return  on  that  ground  must  have  conducted  business 
in  his  own  name  and  his  interest  in  the  business  must  have 
been  real,  and  if  the  business  was  a  partnership  business  his 
name  must  have  appeared  in  the  partnership  articles,  although 

1  In  re  Tom  Yum,  64  Fed.  R  485.  But  where  the  Chinaman  has  been  a 

But  the  finding  of  a  commissioner  sojourner  in  the  country  through 

on  a  question  of  fact  affecting  the  which  he  has  come  on  returning 

right  of  a  Chinaman  to  remain  in  the  from  China  he  should  be  sent  back 

country  will  not  be  disturbed  on  to  China:  U.  S.  v.  Ah  Toy,  47  Fed.  R. 

appeal   unless   clearly  against  the  805. 

weight  of  evidence:  U.  a  v.  Chung  »U.  a  v.  Trumbull,  46  Fed.  R  755. 

Fung  Sun,  63  Fed.  R  861.  « In  re  Wo  Tai  Li,  48  Fed.  R  66a 

« Wan    Shing  v.    U.  a,  140  U.  a  *  Lau  Ow  Bew  v.  U.  a,  144  U.  a 

424;  U.  a  V.  Don  On,  49  Fed.  R  569;  47;  U.  a  v.  Lee  Hoy.  48  Fed.  R  825; 

In  re  Leo  Hem  Bow,  47  Fed.  R  802;  but  see  In  re  Yee  Lung,  61  Fed.  R 

In  re  Mah  Wong  Gee,  47  Fed.  R  438;  641. 
U.  a  V.  Chong  Sam,  47  Fed.  R  87a 
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it  is  not  necessary  that  it  shall  have  appeared  in  the  firm  desig- 
nation.^ The  term  "laborer  "  in  the  exclusion  act  has  the  same 
meaning  as  in  the  treaty  with  China,  in  which  the  language 
used  was  broad  enough  to  include  gamblers  and  high-binders.* 
A  restaurant  proprietor  who  keeps  a  place  for  serving  meals 
and  prepares  the  material  for  such  meals  is  a  laborer  and  not 
a  merchant.*  So  one  who  has  been  serving  a  term  of  imprison- 
ment at  hard  labor  is  a  laborer,  although  he  may  previously 
have  been  a  merchant.*  A  temporary  absence  from  the  United 
States  with  intent  to  return  will  not  forfeit  a  residence  already 
acquired.* 

§  1846.  Nataralization. —  Some  offenses  are  provided  for  in 
connection  with  naturalization  laws,  such  as  taking  a  false 
oath  •  or  presenting  a  false  and  fraudulent  certificate.^  The 
United  States  may  sue  in  the  federal  courts  for  the  cancellation 
of  a  certificate  or  decree  of  naturalization  which  has  been  ob- 
tained by  fraud  even  in  a  state  court.®  It  is  criminal  to  sell  a 
certificate  of  naturalization  to  a  person  to  whom  it  is  not  issued, 
and  it  is  immaterial  that  the  certificate  thus  offered  to  be  sold 

is  fraudulent,  provided  it  is  apparently  valid.' 

• 

1  Lee  Kan  v.  U.  S.,  63  Fed.  R  914;  R  1005.    A  woman  married  accord- 

In  re  Quan  Gin,  61  Fed.  R  896.    Ab-  ing  to  Chinese  law  to  a  Chinaman 

senoe  for  even  six  years  while  retain-  then  in  the   United  States,  being 

ing  an  interest  in  firm  business  and  brought  to  the  United  States  by  di- 

receiving  a  share  of  the  profits  con-  rection  of  her  husband,  both  aoting 

tinues  a  commercial  domicile  in  the  in  good  faith,  is  entitled  to  land:  In 

United  States  and  prevents  being  re  Lum  Ling  Ying,  59  Fed.  R  682l 
sent  back  under  the  exclusion  act:       ^U.  S.  v.  Lee  Yung,  68  Fed.  R  520. 
U.  S.  V.  Chin  Quong  Look,  62  Fed.  R       <  U.  S.  v.  Lehman,  89  Fed.  R  768. 
20a  ^  U.  a  V.  Lehman,  89  Fed.  R  76a 

2U.  a  V.  Ah  Fawn,  57  Fed.  R  591.       «U.  Q.  v.  Norsch,  42  Fed.  R  417. 

s  In  re  Ah  Yow,  59  Fed.  R  661.  KJ.  a  v.  Raggazzini,  50  Fed.  R 

«  U.  a  V.  Wong  Ah  Hung,  62  Fed.  92a 
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CHAPTER  71. 

VIOLATION  OF  NAVIGATION  LAWa 

§  1317.  What  eriminal. — The  navigation  laws  of  the  TTnited 
States  provide  for  the  punishment  of  an  officer  for  beating  or 
ill-treating  one  of  the  crew,  and  any  one  is  an  officer  under  this 
statute  who  by  authority  exercises  the  function  of  control 
over  the  actions  of  the  crew  or  any  part  of  it.^  It  is  also  crim- 
inal to  harbor  and  secrete  deserting  seamen;'  but  such  statute 
doe9  not  apply  to  the  harboring  or  secreting  of  a  person  em- 
ployed or  engaged  to  serve  on  a  vessel  not  belonging  to  a  citi- 
zen of  the  United  States.'  It  is  criminal  to  destroy  a  vessel 
with  the  intent  to  defraud  underwriters.^  For  the  purpose  of 
preventing  introduction  of  disease  from  foreign  countries,  there 
are  regulations  requiring  a  vessel  bound  for  the  United  States 
to  procure  in  the  port  of  departure  for  the  United  States,  from 
the  United  States  consul  there,  a  bill  of  health,  the  port  of  de- 
parture, in  this  sense,  being  not  necessarily  the  last  port  at 
which  the  ship  stops  while  bound  for  the  United  States,  but 
the  port  from  which  she  clears.*  The  United  States,  in  the  ex- 
ercise of  its  admiralty  and  maritime  jurisdiction,  provides  for 
the  punishment  of  various  crimes  on  the  high  seas  and  naviga- 
ble waters  of  the  United  States,  such  as  that  of  murder,  man- 
slaughter, and  the  like.'  Crimes  thus  provided  for  are  not 
essentially  diflfereat  from  like  crimes  committed  elsewhere,  and 
need  not  be  here  specially  discussed.  For  the  purpose  of  hav- 
ing the  coasting  trade  carried  on  by  vessels  of  this  country,  it 
is  made  criminal  to  transport  merchandise  between  ports  of 
the  United  States  on  foreign  vessels;  but  such  statute  is  not 
violated  by  shipping  goods  from  a  port  of  this  country  to  a 

1 U.  S.  V.  Trice,  30  Fed.  R  490.    It  returned  to  the  master:  Robertson  v. 

is  also  criminal  in  an  officer  to  force  BiUdwin,  —  U.  S.  — ,  17  a  C.  R.  326. 

a  mariner  on  shore:  U.  S.  v.  Ruggles,  '  Grant  v.  U.  S.,  58  Fed.  R.  694. 

5  Mason,  192.  *U.  S.  v.  Jolins,  1  Wash.  C.  C.  363. 

2  U.  S.  V.  Grant,  55  Fed.  R.  414.  De-  » U.  S.  v.  Tlie  Dago,  61  Fed.  R.  986. 

serting  seamen  may  be  arrested  and  «  U.  S.  v.  Beacbam,  29  Fed.  R  284. 
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foreign  port  in  a  foreign  vessel  and  afterwards  forwarding 
them  by  another  foreign  vessel  to  anothet  port  of  the  United 
States,  although  this  was  the  intention  from  the  outset.^  State 
statutes  as  to  pilotage,'  boarding  vessels  before  being  made 
fast  to  the  wharf,'  and  the  like,  are  so  far  peculiar  in  their  nat- 
ure that  a  general  discussion  of  them  is  not  practicable. 

Si* 

^XJ.  S.  V.  Two  Hundred  and  Fifty       > GL  v.  Rioketson,  5  Met  412. 
Kegs  of  Nails,  61  Fed.  R  4ia  ^a  v.  Kennedy,  160  Masa  812L 
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CHAPTER  72. 

VIOLATION  OF  PENSION  LAWa 

§  1348.  What  criminal. —  There  are  provisions  against  mak- 
ing a  false  certificate  in  support  of  an  application  for  a  pension,^ 
or  a  false  affidavit.'  So  one  who  makes  a  false  deposition  to 
enable  another  to  obtain  a  penson  is  panishable.'  It  is  also 
an  offense  for  a  member  of  the  board  of  examining  surgeons  to 
receive  a  bribe/  For  the  protection  of  the  pensioner  it  is  made 
criminal  to  wrongfully  withhold  from  such  a  person  a  pension 
due  him;*  further  it  is  made  criminal  to  charge  a  pensioner 
for  services  in  securing  a  pension  more  than  a  sum  fixed  by 
law.*  It  is  also  made  criminal  to  receive  any  compensation 
for  procuring  a  pension  claim  before  it  is  allowed^ 

1 U.  a  V.  Kessel,  63  Fed.  R.  67.  v.  Van  Vliet»  23  Fed.  R  85;  U.  a  ▼. 

>  U.  a  V.  Van  Leuven,  62  Fed.  R  69;  Hagae,22Fed.  R  706;  XJ.  a  ▼.Mathews, 
U.  a  ▼.  Adler,  49  Fed.  R  78a  And  28  Fed.  R  74  One  who  as  attorney 
the  latter  crime  may  be  committed  fills  out  the  vonchers  necessary  to  ob- 
though  the  affidavit  is  made  before  tain  the  first  payment  of  pension 
the  proper  officer,  as  the  provision  money  is  within  the  terms  of  the 
applies  also  to  the  offense  of  using  statute  making  it  a  misdemeanor 
a  genuine  instrument  knowing  it  to  for  a  person  instrumental  in  prose- 
be  false,  with  intent  to  defraud  the  outing  the  claim  to  retain  a  greater 
United  States:  XJ.  a  ▼.  Qowdy,  87  compensation  than  allowed  by  law: 
Fed.  R  88a  XJ.  a  ▼.  Reynolds.  48  Fed.  R  72t    It 

*  XJ.  a  ▼.  Rhodes,  80  Fed.  R  481.  is  not  necessary  to  specify  in  what 

^XJ.  a  V.  Kessel,  62  Fed.  R  57;  XJ.  way  the  accused  was  instrumental 

a  V.  Van  Leuven,  62  Fed.  R  62.  in  obtaining  a  pension:  XJ.  a  ▼.  Rey- 

BBallew  V.  XJ.  a,  160  XJ.  a  187;  XJ.  nolds,  48  Fed.  R  215. 
a  ▼.  Scott,  25  Fed.  R  470.  7XJ.a  y.  Van  Leuven, 62 Fed.  R  52. 

«Frisbie  v.  U.  a,  157  U.  a  160;  U.  8. 
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CHAPTER  73. 

VIOLATION  OF  REVENUE  LAWS;  MAKING  FALSE  CLAIMS. 

§  1349,  Forfeiture  of  goods. —  There  are  provisions  for  the 
forfeiture  of  property  on  which  a  required  revenue  tax  is  not 
paid,  or  property  used  in  the  attempt  to  evade  the  payment  of 
revenue  duties  on  other  property.*  Proceedings  for  forfeiture 
are  not  strictly  criminal  cases  if  it  is  not  sought  to  impose  fine 
or  imprisonment,*  and  the  forfeiture  of  the  property  will  not 
constitute  a  bar  to  a  criminal  prosecution  of  the  person  for 
violation  of  the  law,  the  proceedings  for  forfeiture  being  in 
rem.* 

§1350.  Licenses  and  stamps. — It  is  criminal  to  carry  on 
some  forms  of  business  without  a  federal  license,  such,  for  in- 
stance, as  to  retail  spirituous  or  fermented  liquors.^  To  pro- 
tect the  United  States  in  the  collection  of  internal  revenue  tax 
it  is  made  criminal  to  use  cases  or  packages  previously  in- 

1  Gregory  v.  XJ.  S.»  17  Blatch.  835;  dictments  for  the  violations  sought 
U.  S.  V.  Two  Horses,  9  Ben.  529.  But  to  be  recovered  for  on  the  bond  and 
condemnation  of  the  property  itself  compromise  of  the  claim  wiU  oonsti- 
on  which  the  tax  is  payable  will  not  tute  a  bar:  U.  S.  y.  Chouteau,  102 
be  conclusive  in  a  proceeding  for  U.  S.  603. 

the  condemnation  of  other  property  *  U.  S.  v.  Rennecke,  28  Fed.  R.  847; 

claimed  to  have  been  fraudulently  U.  S.  v.  Smith,  27  Fed.  B.  854    And 

used  in  the  attempt  to  evade  such  see  supra,  §  1245.   Where  a  brewer's 

tax:  U.  S.  V.  Two  Horses,  9  Ben.  529.  license  was   issued  to  a  firm,  and 

To  warrant  a  forfeiture,  evidence  of  during  the  year  one  partner  bought 

intent  to   defraud   roust  be   Intro-  out  the   other   and  continued  the 

duced:  U.  S.  v.  Fourteen  Packages  business  for  the  rest  of  the  year, 

of  Whisky,  66  Fed.  R  984.    Where  held,  that  there  was  no  violation  of 

the  information  charging  the  facts  the  law:  U.  S.  v.  Glab,  1  McCrary, 

relied  on  to  support  a  forfeiture  is  166.    It  is  made   criminal  to  ship 

vague,  the  claimant  of  the  property  spirituous  or  fermented  liquors  or 

may  be  entitled  to  a  biU  of  particu-  wines  under  any  other  name  than 

lars:  U.  S.  v.  Two  Hundred  Bushels  that  known  to  the  trade  as  desig- 

of  Corn,  9  Ben.  186.  nating  the  kind  or  quality  thereof, 

2  Coffee  V.  U.  S.,  116  U.  S.  427.  and  such  provision  is  not  unconstl- 
»U.  &  V.  Three  Copper  Stills,  47  tutional:  U.  &  v,  Loeb^  49  Fed.  R. 

Fed.  R.  495.    But  in  a  suit  ou  a  dis-    636. 
tiller's  bond  the  dismissal  of  the  in- 
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spected  for  the  sale  of  spirits,  for  spirits  of  a  different  quality 
from  those  contained  in  them  at  the  time  of  the  inspection,  bat 
to  constitute  the  offense  it  must  appear  that  the  change  was 
brought  about  by  filling  with  other  spirits  or  the  withdrawal 
of  the  original  contents  or  part  thereof.^  It  is  criminal  to 
change  or  alter  the  marks  and  stamps  used  in  connection  with 
the  collection  of  the  internal  revenue,*  or  to  remove  canceled 
or  used  stamps  without  their  being  destroyed  or  defaced,  or  to 
have  canceled  stamps  in  possession  with  a  fraudulent  purpose.* 
§  1351.  Customs  duties. —  The  offense  of  smuggling,  that  is, 
importing  goods  which  are  subject  to  the  payment  of  an  import 
duty  without  payment  of  such  duty,  is  punishable  under  the 
federal  statutes.*  Possession  of  smuggled  goods  \s  prima  facie 
evidence  of  guilt,  which  must  be  overcome  by  the  defendant.* 
It  is  a  crime  to  make  false  and  fraudulent  entry  of  goods  by 
means  of  false  aflBda^its,  statements  or  otherwise;'  but  the  vio- 
lation of  the  customs  laws  is  punishable  also  by  a  forfeiture  of 
the  goods  unlawfully  brought  in  or  some  portion  thereof,  or 
an  increased  duty,'  or  of  the  vessel  in  which  the  goods  are  un- 
lawfully imported ;  but  the  vessel  is  not  to  be  held  liable  for  a 
penalty  imposed  on  its  mate.*  Under  provisions  by  which 
bonded  freight  is  allowed  to  pass  through  the  United  States 
in  transit  between  two  places  in  the  British  provinces,  there  is 
no  punishment  for  breaking  open  a  bonded  car,  although  there 

1 U.  S.  v.  Bardenheier,  49  Fed.  B.  on  the  smuggled  goods  had  not  heen 

84«.  paid:  U.  a  v.  Dunbar,  60  Fed.  R  75; 

»U.  a  V.  Bardenheier,  49  Fed.  R  Dunbar  v.  U.  a,  156  U.  a  185. 

846.  •  U.  S.  V.  Cuta jar,  60  Fed.  R.  744 

»U.  a  V.  Spiegel,  116  U.  a  270;  ^  Pings  ▼.  U.  a,  73  Fed.  R  260; 

U.  a  V.  Loup,  1  McCrary,  16&  U.  a  v.  Lot  of  Jewelry,  59  Fed.  R 

4U.  a  V.  Thomas,  2  Abb.  (U.  a)  684;  U.  a  ▼.  York  Street,  etc.  Co.,  17 

114;  The  Missouri,  4  Ben.  410.    The  Blatch.  ISa    The  burden  of  proof  is 

indictment  must  charge  facts  which  on  the  United  States  to  show  in- 

render  the  alleged  importation  un-  dividual  fraud  on  the  part  of  the 

lawful:    U.  a  V.  Thomas,  2   Abb.  importer:  U.  S.  v.  One  Hundred  and 

(U.  a)  114.  Twenty-nine  Bales  of  Merchandise, 

»  U.  a  V.  Frafler,  42  Fed.  R  140.  An  46  Fed.  R  468;  although  where  there 

indictment  charging  that  defendant  is  probable  cause  for  seizure,  it  is 

smuggled  and  clandestinely  intro-  provided  that  the  burden  is  upon  the 

duoed  into  the  United  States,  etc.,  claimant  of  the  goods:  U.  a  v.  Lot 

Without  paying  or  accounting  for  of  Jewelry,  59  Fed.  R  684 

such  duty,  eta,  sufficiently  charges  ^The  G  G.  White  v.  U.  a,  64  Fed. 

that  defendant  knew  that  the  duty  R  579l 
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is  such  provision  as  to  a  car  passing  from  a  port  of  entry  of 
the  United  States  to  another  place  therein.^ 

§  1352.  Presenting  false  claims. — Under  various  chapters 
of  the  revised  statutes  there  are  special  penalties  provided  for 
presenting  false  affidavits,  certificates,  etc.,  but  there  are  also 
general  provisions  as  to  presenting  false  claims  for  payment  in 
the  civil,  military  or  naval  service  or  otherwise.*  One  who  pre- 
sents what  purports  to  be  an  affidavit  in  support  of  a  fraudu- 
lent claim  is  estopped  to  deny  that  the  document  was  not  an 
affidavit  when  presented  in  evidence  against  him.' 

1 U.  &  V.  Dur^ood.  49  Fed.  R.  446.  Int.  Rev.  Rec.  842;  U.  a  v.  MiskeU, 

«U.  a  V.  Ingraham,49  Fed.  R.  155;  15  Fed.  R.  869;  U.  a  v.  Rhodes,  80 

U.  a  V.  Strobach,  48  Fed.  R.  902;  U.  a  Fed.  R.  481 ;  U.  a  v.  Reichert,  33  Fed. 

V.  Bowen,   8  MacAr.  64;    U.  a   v.  R.  142;  U.  a  v.  Jones,  82  Fed.  R.  482; 

Moore,  8  MacAr.  226:  U.  a  v.  Am-  U.  a  v.  Route,  88  Fed.  R.  246. 

brose,  2  Fed.  R.  764;  U.  a  v.  Goggin,  •Ingraham  v.  U.  a,  155  U.  a  434. 

3  Fed.  B.  492;  U.  a  v.  Bittinger,  21 
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CHAPTER  74. 

VIOLATION  OF  LAND  LAWa 

§  1353.  What  punishable. —  To  protect  the  property  of  the 
United  States  it  is  made  crimiDal  to  cat  or  remove  timber  from 
lands  open  to  private  entry  with  intent  to  use  it  for  any  other 
than  United  States  naval  purposes ;  ^  or  to  cut  timber  from 
aineral  lands,  the  intent  in  such  case  being  immateriaL' 

^U.  a  y.  GarretaoD,  43  Fed.  R.  22L       'U.  a  ▼.  Reder,  69  Fed.  R.  065. 

And  see  Maskill  ▼.  a,  8  Blacks  299l 
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4 

OFFENSES  AGAINST  SOVEREIGNTY. 


CHAPTER  75. 

TREASON. 

§  1354.  History  of  the  crime. — While  the  general  ooneep- 
lion  of  the  crime  of  treason  as  involving  the  violation  of  the 
daty  of  allegiance  owed  by  an  inferior  to  a  superior  seems  to 
have  been  early  recognized  in  the  English  law,  yet  there  had 
been  so  much  uncertainty  as  to  the  particular  classes  of  acts 
which  should  be  deemed  a  violation  of  such  duty  as  to  be  crim- 
inal, and  so  great  a  tendency  to  punish  political  enemies  Iby 
conviction  for  merely  constructive  treason,  that  the  statute  of 
Edward  8,  in  which  treason  was  carefully  defined,  was  regard^ 
long  after  as  one  of  the  most  important  statutes  in  English 
history.^  This  statute  defined  both  high  and  petit  treason,  giv- 
ing definite  form  to  each,  and  in  the  definition  of  high  treason 
used  language  which  is  employed  in  the  oonstitntloti  of  the 
United  States  in  defining  the  crime;  but  levying  war  and  lend- 
ing aid  and  comfort  were  by  that  statute  only  one  of  the  matny 
forms  of  high  treason.  The  other  forms  there  defined  have 
been  eliminated  by  our  constitutional  provisions,  and  though 
they  are  the  basis  for  a  large  part  of  the  discussion  of  the  crime 
in  the  English  books  are  of  no  significance  for  us.'  These 
authors  consider  quite  fully  the  theory  of  allegiance,  a  matter 
which  was  of  considerable  importance  under  the  early  law  when 
the  duty  of  an  inferior  to  his  superior  was  deemed  a  personal 
one,  but  under  the  modern  notion,  by  which  the  scope  of  law 
is  territorial  rather  than  personal,  this  doctrine  of  allegiance  has 

1 25  Edward  8,  St  6,  ch.  2  (A-  D.  P.  Q,  ch.  17,  §  1;  1  Bl.  CJom.  75;  Fo©- 
1350).  And  see  Ck>ke*s  commentaries  ter,  188;  Stephen's  Digest  Cr.  Lw,  ch. 
thereon,  8  Inst  1.  6,  and  note  thereto;  2  Stephen's  Hi»> 

'For  the  English  authorities,  see  tory  Cr.  L.  241.  And  see  2  Bish.  Cr. 
8  Inst  1;  1  Hale,  P.  C.  58;  1  Hawk.    L.,  §  1202. 
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become  of  little  significance.  Except  as  the  iDtemational  law 
recognizes  the  doctrine  of  exterritoriality,  all  persons  within 
the  territorial  limits  of  a  sovereign  state  owe  allegiance  to  the 
sovereign  power  and  may  be  guilty  of  treason.  Undoubtedly 
also  the  subjects  of  a  sovereign  state  may  be  guilty  of  treason 
by  acts  done  outside  of  its  territory.  But  these  questions  have 
not  been  very  fully  discussed  by  the  American  courts.  Their 
elaboration  may  for  the  present  be  left  for  writers  on  interna- 
tional law.*  The  whole  conception  of  the  relation  between 
sovereign  and  subject  has  been  changed  by  the  substitution  of 
the  conception  of  the  people  instead  of  a  ruler  as  sovereign, 
and  accordingly  our  notions  of  treason  have  changed  more  in 
substance  than  any  change  in  the  particular  language  used 
with  reference  to  the  crime  would  indicate.*  By  the  statute  of 
Edward  3,  above  referred  to,  petit  treason  was  defined  as  "  First, 
where  a  servant  kills  his  master;  secondly,  where  a  wife  kills 
her  husband ;  thirdly,  where  an  ecclesiastical  man,  secular  or 
religious,  kills  his  prelate  to  whom  he  owes  obedience;"*  but 
these  acts  by  the  present  law,  both  in  England  and  the  United 
States,  are  simply  murder,  and  the  term  "petit  treason"  has  en- 
tirely lost  its  significance.* 

§  1355.  Constitntional  definitions. —  The  fact  that  in  Eng- 
land there  had  been  much  difficulty,  not  only  before  the  stat- 
ute of  Edward  3,  but  afterwards,  in  determining  what  was 
high  treason,  and  that  prosecutions  for  the  crime  had  been 
used  as  instruments  of  political  oppression,  led  the  framers  of 
the  federal  constitution  to  incorporate  therein  a  definition 
taken  from  the  statute  of  Edward  3,  but  embodying  only  one 
of  the  forms  of  the  crime  defined  by  that  statute,  to  wit: 
^*  Treason  against  the  United  States  shall  consist  only  in  levy- 
ing war  against  them,  or  adhering  to  their  enemies,  giving 

13  Kent  Cora.  39;  Whart  Conf.  of  *Note  to  4  BL  Com.,  oh.  6,  page 

L.,  §§  2-4,  902-920;  4  Bl.  Com,  74.  119,  Hammond's  edition. 

And  in  general  as  to  the  theory  of  '3  Inst  19;  1  Hawk.  P.  C.,oh.  33,  §  1. 

allegiance  in  the  United  States,  see  ^3  Stephen,  Hist  Cr.  Lb  84;  1  Bish. 

Carlisle  v.  U.  S.,  16  Wall.  147;  Inglis  Cr.  L.,  §  611.    As  petit  treason  has 

▼.  Sailor's  Snug  Harhor,  3  Pet  99,  never  been  recognized  in  the  United 

155;  Jackson  v.  Goodell,  20  Johns.  States,  a  statute  providing  that  the 

188;  Wallace  v.  Harmstad,  44  Pa.  St  punishment  for  the  crime  shall  be 

492,  501 ;  S.  v.  Hunt,  2  Hill  (S.  C),  1 ;  as  for  murder  in  the  second  degree  is 

also  Rex  v.  Delamotte,  1  East  P*  C.  without   effect:   &   v.    Bilansky,  8 

5a  Minn.  246. 
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Ch.  75.]  TKEASON.  [§  1356, 

them  aid  and  comfort."  ^  Similar  definitions  are  found  in  the 
constitutions  of  the  various  states.^  The  incorporation  into 
state  constitutions  and  criminal  codes  of  definitions  of  the 
crime  indicate  a  general  assumption  that  there  may  be  treason 
against^  a  state,  and  there  are  examples  of  prosecutions  for 
treason  in  state  courts.'  It  is  entirely  possible  that  the  same 
act  may  constitute  treason  against  a  state  and  also  against  the 
UDited  States  and  be  punishable  as  a  crime  by  each,  but  no 
such  question  has  ever  been  discussed  in  the  courts  of  last  re- 
sort.* 

§  1356.  Statutory  definitions. —  The  crime  of  treason  is  de- 
fined by  federal  statutes  in  accordance  with  the  language  of 
the  constitution,  and  the  punishment  is  fixed,  which  is  to  be 
death,  or  imprisonment  at  hard  labor  and  fine,  at  the  discre- 
tion of  the  court,  the  imprisonment,  however,  to  be  not  less 
than  five  years  and  the  fine  not  less  than  $10,000.  The  pen- 
alty of  disqualification  for  holding  office  is  also  added.*  Simi- 
lar definitions  are  found  in  state  statutes;  but  the  prosecutions 
for  treason  under  either  the  federal  or  state  provisions  have 
been  so  few  that  little  light  on  the  construction  of  these  stat- 
utes is  to  be  derived  from  adjudication.®  In  the  following  sec- 
tions the  doctrine  of  the  cases  so  far  as  they  have  been  officially 
reported  will  be  briefly  stated.  Some  crimes  similar  in  their 
nature  to  treason  are  also  defined  by  statute,  such  as  mis- 
prision of  treason,  inciting  or  encouraging  insurrection,  sedi- 
tious conspiracy,  and  the  like,  but  there  are  no  adjudications 
of  any  significance  under  these  provisions.^  In  England,  va- 
rious crimes  which  would  by  early  law  have  been  treason  are 

^  U.  S.  Cops^t,  art.  8,  §  8.  incitement  of  insurrection  among 

V  It  seems  that  no  such  provision  the   slaves,   under    which   he    wa0 

is  found  in  any  of  the  state  consti-  found  guilty  and  hung, 

tutions  adopted  prior  to  the  federal  ^Treason against  the  United  States 

constitution.  by  furnishing  aid  to  its  enemies  does 

*  For  instance,  the  trial  of  Dorr  in  not  constitute  treason  against  the 

1844  before  the  supreme  court  of  state  of  which  the  person  furnish- 

Rhode  Island  under  an  indictment  ing  such  aid  is  a  citizen:  P.  v.  Lynch, 

for  treason  against  that  state,  in  11  Johna  549. 

consequence  of  whicli  he  was  con-  *  U.  S.  Rev.  Stat,  §§  5381,  5382, 

victed  and  sentenced;  and  the  trial  <  A  list  of  ail  the  trials  for  treason 

of  John  Brown  in  1859  on  charge  of  in  the  federal  or  state  courts  is  given 

treason  against  Virginia  under  an  in  46  Albany  L.  J.  345. 

indictment  also  alleging  murder  and  7  U.  S.  Rev.  Stat,  g§  5333-5388L 
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§  1357.]  OFFENSES  AGAINST  SOYEREiaNTr.  [PaRT  XV, 

now  defined  by  statute  as  treason-felony,  for  instance,  conceal- 
ing treasure  trove.* 
§1357.  Leryingwar;  rendering  aid  and  comfort. —  It  is 

suggested  that  to  levy  war  means  to  raise,  create,  make  or 
carry  on  war,  and  for  this  pnrpose  it  must  appear  that  a  state 
of  war  exists.*  To  conspire  to  levy  war  and  to  actually  levy 
war  are  distinct  offenses.'  But  if  a  state  of  war  exists,  all  who 
participate  therein  in  any  way  are  guilty  of  the  act  of  levying 
war/  Intent  is  essential,  but  duress  will  not  excuse  unless  it 
involves  danger  to  life;  threat  of  destruction  of  property  will 
not  suffice.*  It  has  been  said  in  England,  and  the  view  receives 
some  support  in  this  country,  that  combining  to  secure  by  in- 
timidation or  violence  the  repeal  of  a  law,  or  to  oppose  and 
prevent  by  force  and  terror  the  execution  of  a  law,  is  the  act  of 
levying  war.'  But  the  conspiracy^  and  insurrection  connected 
with  it  must  be  to  effect  something  of  a  public  nature,  to  over- 
throw the  government  or  to  nullify  some  law  of  the  United 
States  and  to  totally  hinder  its  execution  or  compel  its  repeal^ 
Perhaps  in  case  of  rebellion  there  can  be  no  such  offense  as 
adhering  to  the  enemies  of  the  government,  giving  them  aid 
and  comfort,  as  rebels,  being  citizens,  are  not  enemies;  but  aid 
rendered  to  the  rebellion  may  sustain  a  conviction  for  levying 
war,  to  constitute  which  there  must  be  an  assemblage  of  peo- 
ple with  force  and  arms  to  overthrow  the  government  or  resist 
the  laws.* 

1  Reg.  V.  Thomas,  L.  &  C.  318 ;  Reg.  •  U.  S.  v.  MitcheU,  2  DalL  84a    And 

V.  Toole,  10  Cox,  75.  see  Reg.  v.  Gallagher,  16  Cox,  291; 

^OpinionofChief  Justice  Marshall  Rex  t.  Grordon,  3  Doug;  690.    The 

in  the  trial  of  Aaron  Burr,  4  Cranch  open  and  active  opposition  of  a  num- 

(Appendix),  470.    The  trial  of  Burr  is  her  of  persons  to  the  execution  of  a 

not  here  fully  reported,  but  as  pri-  law  of  the  United  States  if  of  such 

vately  reported  bj  Coombs  is  given  a  formidable  nature  as  to  constitute 

in  Federal  Cases,  14692a-14694a  a  defiance  for  the  time  being  of  the 

*  Ex  parte  Bollman,  4  Cranch,  76.  authority  of  the  government  may 

^  Ex  parte  Bollman,  4  Cranch,  75;  constitute    an    insurrection     even 

U.  S.  V.  Greathouse,  3  Abb.  (U.  S.)  864.  though  not  accompanied  by  blood- 

And  see  Reg.  v.  Frost,  9  C.  &  P.  129;  shed,  nor  of  such  magnitude  as  to 

Rex  V.  Stone,  6  T.  R.  527;  Reg.  v.  render    success    probable:    In    re 

Brittain,  8  Cox,  77;  Reg.  v.  Meaney,  Charge  to  Grand  Jury,  63  Fed.  R. 

10  Cox,  506;  Rex  v.  McGrowther,  1  828. 

East,  P.  C.  71;  Rex  v.  Gordon,  1  East,  'XJ.  &  v.  Hanway.  3  Wall.  Jr.  139; 

P.  C.  71.  U.  a  V.  Hoxie,  1  Paine,  265. 

6U.  a  V.  Hodges,  2  Wheeler,  Cr.  8  XJ.  a  v.  Greathouse,  2  Abb.  (U.Q.) 

a  477;  1  East,  P.  C.  7L  864.    It  is  said  that  the  bombard- 
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Ch.  75.]  TREASON.  [§  1358, 

§  1368.  Oyert  act, —  As  indicated  in  the  preceding  section, 
there  mast  be  some  act  of  war  or  of  giving  aid  and  comfort.* 
The  constitution  requires'  that  there  must  be  two  witnesses  to 
the  same  overt  act  unless  the  crime  is  confessed  in  open  court, 
and  this  rule  is  adopted  from  England.* 

ment  of  Fort  Sarater  was  the  begin-  furnish  them  to  the  enemy,  but  not 

ning  of  the  war  of  the  Rebellion,  to  set  out  with  the  intention  of  pro- 

and  one  who  adhered  to  the  govern-  curing   such   provisions:    U.   S.  v. 

ment  after  that  event  was  not  guilty  Pryor,  8  Wash.  C.  G.  284    So  it  is 

of  treason  whatever  may  have  been  treason  during  a  state  of  war  to  re- 

his  acts  before  that  time:  Culliton  lease  prisoners:  U.  S.  v.  Hodges,  2 

V.  U.  a,  6  Ct  of  CI.  637.  Wheeler,  Cr.  C.  477;  or  to  send  in- 

1  See,  also,  Hulcahy  v.  Reg.«  h,  R.  telligence  to  the   enemy:   Bex  v. 

3  HL  L.  806;  Reg.  v.  Oxford,  9  C.  &  Stone,  6  T.  R  627. 

P.  525;  Reg.  v.  MoCafferty,  10  Cox,  «  U.  a  Const,  art  8,  §  a 

608.    The  prisoner  is  not  bound  to  'Reg.  v.  McCafferty,  10  Cox,  608; 

show  the  object  or  meaning  of  his  Rex  v.  Jellias,  1  East  P*  C.  180.  And 

acts;  the  offense  must  be  made  out  see  Rex  v.  Gkihagan,  1  East,  P.  C 

by  the  prosecution:  Reg.  v.  Frost,  0  129;  Rex  v.  Home  Tooke,  1  East,, 

a  &  P.  129.    It  is  an  overt  act  to  P.  Q  60,  69^ 
procure  provisions  for  or  attempt  to 
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CHAPTER  76. 

PIRACY. 

§  1359.  Nature  of  the  offense. —  In  England  piracy  has  been 
spoken  of  as  a  form  of  treason  if  committed  by  a  subject 
against  the  king's  ships  in  time  of  war,*  but  in  general  it  is  an 
offense  committed  on  the  high  seas  similar  to  that  of  robbery 
or  other  felonious  depredation  on  land,  and  is  a  crime  against 
the  law  of  nations,  punishable,  however,  by  any  sovereignty 
by  which  the  guilty  party  may  be  seized  and  put  on  trial.* 
The  offense  as  a  crime  against  the  United  States  is  consider- 
ably enlarged  by  statute  and  made  to  cover  acts  which  might 
not  have  been  piracy  at  common  law.'  It  did  not  constitute 
piracy,  under  the  act  of  1790,  that  a  crime  of  this  nature  was 
committed  on  board  of  a  vessel  of  a  foreign  state  by  a  person 
not  a  citizen  of  the  United  States.*  Acts  of  those  who  do  not 
acknowledge  allegiance  to  any  government  whatever,  and  com- 
mit piratical  acts  on  the  high  seas,  are,  however,  punishable 
by  the  United  States  without  regard  to  the  portion  of  the  sea 
where  they  are  committed.*  Persons  who  act  on  the  high  seas 
under  the  assumed  authority  of  a  government  to  which  bel- 

iRex  V.  Evans,  1  East,  P.  C.  80;  1  have  amounted  to  felony  there:"  4 

Hawk.  P.  C,  ch.  82,  §  1.    And  see  Bl.Com.72.   This  definition  is  quoted 

U.  S.  Rev.  Stat,  §  537a  in  Dole  v.  New  England  Mut  M  Ins. 

2U.  S.  Const,  art.  1.  §8;  U.  S.  Rev.  Ca,  2  Cliff.  394,  415;  U.  &  v.  Tully,  1 

Stat,  §g  5368-5373;  2  Whart  Cn  L.,  GalL  247.    Pirates  may  be  lawfully 

§  1860;  2  Bish.  Cr.  L..  ^  1058;  4  Bl  captured  on  the  ocean  by  the  public 

Com.  72;  Stephen,  Dig.  Cr.  L.,  art.  or  private  ships  of  every  nation:  The 

104;  U.  S.  V.  Baker.  5  Blatch.  6.  The  Marianna  Flora,  11  Wheat  1. 

federal  statutes  refer  to  the  law  of  *  See  U.  S.  Rev.  Stat,  supra;  U.  S. 

nations  for  a  definition  of  piracy,  v.  Jones,  3  Wash.  C.  C.  228. 

and  this  is  sufficient:  U.  S.  v.  Smith,  *U.  S.  v.  Palmer,  3  Wheat  610;  U. 

5  Wheat  153  and  note.    The  defini-  S.  v.  Kessler,  Baidw.  15. 

tion  given  by  Blackstone,  taken  from  •  U.  S.  v.  Pirates,  6  Wheat  184;  U. 

Hawkins,  is  as  follows:  "The  offense  S.  v.  Klintock,  5  Wheat  144;  U.  &▼. 

of  piracy  at  common  law  consisted  Furlong«5  Wheat  184  So  the  courts 

in  committing  those  acts  of  robbery  of  the  United  States  may  take  cog- 

and  depredation  upon  the  high  seas  nizanoe  of  piracy  on  board  an  Amer- 

which  if  committed  upon  land  would  ican  ship  although  committed  on  the 

538 


Ch.  76.]  PIRACY.  [§  1359. 

liferent  rights  have  not  been  accorded  by  any  recognized  gov- 
ernment will  be  treated  as  pirates;^  but  if  a  recognized  state 
of  belligerency  between  two  opposing  powers  exists,  the 
United  States  government  will  not  treat  those  who  act  under 
one  of  such  powers  as  pirates,  although  the  power  under  which 
they  act  has  not  been  recognized  by  it  as  an  independent  state.^ 
All  who  confederate  or  conspire  with  sea  robbers  or  pirates 
are  guilty  of  the  crime  committed;*  but  in  order  to  effect  all 
the  oflBcers  and  crew  with  guilt,  the  original  voyage  must  have 
been  undertaken  with  piratical  design  and  participated  in  by 
all  of  them,  otherwise  those  are  alone  guilty  who  actively  co- 
operate in  the  crime.^  The  intent  must  be  felonious,  but  it  is 
not  necessary  that  personal  violence  shall  have  been  used  or 
contemplated.^  Intent  alone  is,  however,  not  su£Scient;  there 
must  be  an  overt  act.* 

sea  adjacent  to  foreign  territory  and  184;    The    Santissima  Trinidad,   7 

within  the  three-mile  limit:  U.  &  v.  Wheat  288;  U.  a  v.  Reyburn,  6  Pet. 

Ross,  1  GalL  624     8o  mutiny  on  a  852.    A  commission  from  a  recog- 

ship  of  the  United  States  is  punish-  nized  beUigerent  will  protect  against 

able  in  the  federal  courts  although  a  prosecution  for  piracy,  even  in  the 

defendant  is  a  foreigner:  U.  &  ▼.  courts  of  the  enemy:  U.  S.  ▼.  Baker, 

Peterson,  1  Woodb.  &  M.  805.  5  Blatch.  0. 

1  The  Ambrose  Light,25  Fed.  R.  408;  'U.  a  t.  Howard,  8  Wash.  C  C. 

U.  a  V.  Klintock,  6  Wheat  144;  The  840. 

Magellan  Pirates,  1  Spinks'  Eccl.  &  ^17.  a  ▼.  Gibert,  2  Sumn.  19;  IT.  a 

Adm.  81.  T.  Jones,  8  Wash,  a  G.  209. 

»The  Josef  a  Segunda,  6  Wheat  «U.  a  v.  Tully,  1  Gaa  247;  U.S. 

338;  U.  a  V.  Palmer,  3  Wheat  610.  v.  Jones.  3  Wash.  C.  C.  228;  U.  a  ▼. 

As  to  proving  commission  from  for-  Brig  Malek  Adhel,  2  How.  210. 

eign  government,  see  The  Estrella,  4  *  The  City  of  Mexico^  28  Fed.  R 

Wheat  298;  U.  a  v.  Pirates,  5  Wheat  14a 
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a  v.,  67  la.  27.    §§  1S9,  1237. 

a  v..  24  Mo.  35a    §  925. 
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a  ▼.,  22  La.  An.  Sa    §  16a 

a  v.,  28  Ma  287.     g§  128;  807,  882, 

421. 
a  T.,  86  Ma  80.    §1274 
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Head,  G  t.,  11  Grat  8ia    §  127a 
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Heck  V.  a.  44  Ohio  St  68a    g§  89. 1207. 

a  v.,  23  Minn.  64a    §§  12^  1257. 
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Heeson,  Reg.  v.,  14  Cox,  14    §  4ia 
HeflPren  v.  G,  4  Met  (Ky.)  a    g  824 
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Hendershot  v.  a,  44  Ohio  St  20a    1 92a 
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V.  a.  63  Ala  19a    §  1017. 
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Hendrix  v.  S.,  50  Ala  14a    §  245. 
Hendry,  ».  v.,  10  La  An.  207.     g  20a 
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V.  a,  52  Ala  la    g  123a 

y.  a,  6  Ark.  25a     §  1244. 

y.  a,  9  Humph.  24a    §  53a 

a  y.,  94  N.  G  1021.    g  30a 
Henson  y.  a,  62  Md.  231.    §§  1 13a  1145. 
Henssler,  P.  y.,  48  Mich.  4a    g  68a 
Hen  wood  y.  a,  41  Miss.  57a    g  12«a 
Hepburn's  Case,  3  Bland,  114    g  IL 
Hepler  y.  a,  58  Wia  4a    g  1281. 
Herber  y.  a,  7  Tex.  6a    §57a 
Herbert  P.  v.,  61  CaL  544.    §  80a 
Herdina  a  y.,  25  Minn.  161.    ^  140, 19a 
Herges,  a  y.,  55  Minn.  464    g§  1120, 112a 
Herine  y.  G,  13  Bush,  29a    g  127a 
Herman  y.  a,  8  Ind.  54a    §g  29,  1207. 

a  y.,  117  Ma  62a    §  2oa 
Hermann,  Reg.  y.,  4  Q.  B.  D.  284    §  774. 

y.  a,  78  Wia  24a    §  113a 

607 


Hbe-Hil.] 


TABLB  OF  OABES. 


[Vol.  I,  §§  1-742. 


Hernandez  ▼.  a,  9  Tex.  Ap^  286.    §  617. 

T.  a,  18  Tex.  ApL  184    ^  867»  80a 

V.  a,  20  Tex.  Ap.  151.    g  569. 

V.  a,  83  Tex.  Ap.  271.    ^  268. 
HeroM  y.  a,  21  Neb.  50.    §844. 

a  ▼.,  9  Kan.  194.    ^lia 
Herrell.  a  y.,  97  Ma  105.    §§  309,  841, 

S57,  882. 
Herrick,  Q  y.,  6  Gush.  465.    §  9a 

P.  v..  18  Wend.  87.    g§  123,  684,  710. 
Hernn  y.  a,  83  Tex.  68a    §  85a 
Herring  y.  a,  8  Tex.  Ap.  lOa    §§488, 

492. 
Herrington,  a  y.,  21  Ark.  195.    §  241. 
Herriotc  a  y.,  1  McMuL  126.    §  824. 
Herron  v.  a.  51  Ark  18a    §  123a 

V.  S.,  93  (}a.  554.    §873a. 

y.  a.  36  Tex.  285.    §1294. 

a  y..  12  Mont  280.    §  257. 
Herryford,  a  y.,  19  Ma  877.    g  13ia 
Herselus,  a  y.,  86  la.  214    §  1239. 
Hersey,  O.  y.,  2  Allen,  17a    g§  124,  38a 
Hertzog,  a  y.,  41  La.  An.  77a    §§  257, 

259,  434 
HerziuKer  y.  a,  70  Md.  27a    g§  1188^ 

114a 
Herzog,  a  y.,  25  Minn.  490.    §  9a 
Heekew  y.  a,  17  Tex.  Ap.  161.    §  6ia 

y.  S.i  18  Tex.  Ap.  27a    §  56a 
Heener,  a  y.,  55  la.  494    §  127a 
Hess,  0.  y.,  148  Pa  St  9a    §  128a 

P.  y.,  85  Mich.  12a    S  18ia 

V.  a,  45  N.  J.  44a    §§liai24 
Heseoltine,  Reg.  y.,  12  Ck>x,  404    g§  522, 


Hessenkamp^  a  y.,  17  la.  2a    §§884, 

119a 

Hessian,  a  y.,  58  la.  6a   §§  217. 581, 587. 
Hessians,  a  y.,  50  I&  13a    §  617. 
Hester  y.  C,  85  Pa.  St  139.    §  4ia 

V.  a,  103  Ala.  8a    8  71  a 

y.  a,  17  Ga.  130.    §j5  520.  52a 

V.  a,  67  Miss.  129.    §  82a 
Hetherington,  Reg.  y.,  5  Jur.  529.  §  1049. 
Hetzer  y.  P.,  4  Cola  4a    §  121  a 
Heucliert,  a  v.,  42  La.  An.  27a    §  a 
Hewell,  a  y.,  90  N.  C.  70a    §  1085. 
Hewctt,  a  y.,  81  Me.  39a    g§  960,  974 

Reg:,  v.,  4  F.  &  F.  1101.  §  115a 
Hewgill,  Reg.  v.,  Dears.  3ia  §  68a 
Hewitt.  Reg.  y.,  5  Cox,  16a    g  96a 

V.  a,  15  Tex.  Ap.  sa  J  46a 

Hewlett,  Reg.  y.,  1  F.  &  F.  91.    §§  267, 

276  302. 
Hey,  Reg.  y!,  2  G  &  K.  98a    §  654 
Heyguod  y.  a,  59  Ala.  4a    §  546. 
Heyward,  S.  y.,  2  Nott  &  M.  8ia 
Hey  wood,  Reg.  y.,  2  C  &  K  85a 
781 

T.  y.,  2  Wash.  T.  18a    §551. 
Hibbard  y.  P..  4  Mich.  12a    §  120a 
Hibbert,  Reg.  y.,  L.  R.  1  G    G 

§  1101. 
Hibbs,  Ex  parta  26  Fed.  R  421.    §  764. 
Hickam,  a  y.,  95  Ma  82a    §§  139,  140, 

197. 
HJckerson,  a  y.,  8  Heisk.  87a    §  1274 


184 


Hickey,  Ex   parte,  4   Sm.  &  M.  751. 

g§C9. 
C.  v.,  126  lUsfL  250,     8  127a 
y.  a,  53  A1&  514     §  114a 
Hickland  v.  S.,  8  Ark.  86a    §  54 
Hicklin.  Reg.   y..   L.  R    8   Q.  a   86a 

^§120,  1156,1158. 
Hickling,  a  v.,  41  N.  J.  20a     §§  958, 

96a 
Hickman,  C.  y.,  2  Va.  Caa  32a   §  877. 
Rex  y..  5  C.  &  P.  151.    §  285. 
Rex  y.,  2  East,  P.  G  59a    §  57a 
Rex  y.,  2  East.  P.  G  72a    §  47a 
Rex  y.,  1  Moody,  34    8S  220,  730. 
a  y.,  8  N.  J.  299.    §§  543,  59a 
Hickock,  a  y.,  90  Wis.  161.    §  127a 
Hickory  y.  U.  a,  160  U.  a  40a    §  421. 
Hickox,  P.  y..  8  Hill  (N.  Y.X  44a    §  83a 
HickB  y.  G,  86  Va.  223,    §§  222,  224,  225, 
227. 
C.  y.,  7  Allen,  57a    §§  110, 121, 119a 
y.  P.,  10  Mich.  39a    §  112a 
P.  y.,  66  CaL  lOa    §  47a 
P.  y..  79  Mich.  457.    §  127a 
P.  y.,  98  Mich.  8a    §45a 
R^.  y.,  2  M  &  RoU  30a    §§  37Sa, 

389 
y.  Rising/ 24  HL  56a    8  86a 
y.  a,  25  Fla.  53a    §8  a^Q,  391. 
y.  a,  60Ga.464    §'l02a 
T.  a,  51  Lsd.  407.    §§  299,  dOa 
a  y.,  27  Ma  58a    ^  307,  35a 

y.  n.  a,  150  u.  a  44a  §  20a 

Hide,  G  v.,  94  Ky.  517.    §§765,809. 
Hierb,  Polk  Ca  y.,  37  la.  361.    g  a 
Higdon,  a  y.,  82  la.  26a    g§  1112, 1113; 

Ilia 
Higgerson,   U.   S.  y.,  46  Fed.  R  75a 

§io8a 

Higginbotham  y.  S.,  60  Ala.  ISa  §§  257, 
2«a 

y.  a,  28  Tex.  574    S23a 
Higg^ns  y.  Butcher,  Teiy.  89.    §  11. 

y.  G,  94Ky.  54.    ^489,11060. 

P.  y.,  56  Mich.  15a    §  1264 

Rexy.,  4G&P.  247.    §914 

y.  a,  64Md.4ia    8123a 

ay.,  88  Ma  854.    §  54a 

ay.,  124  Ma  64a    §  86a 

a  y.,  13  R  L  330.    §8  887,  12ia 

a  y.,  53  Vt  191.    §  1239. 
Higginson,  Reg.  y.,  1  G  &  El  12a   §  15a 

Rex  y.,  2  Burr.  123a    §8  1137,  130a 
Higgs,  Reg.  y.,  2  G  &  K  82a    §  49a 
High y. a, 26 Tex. Ap. 54a  §§811,396,484 
Highland  y.  P.,  2  ni  89a    §588. 
Hightower  v.  a,  23  Tex.  Ap.  451.    §  70a 
Higler  y.  P.,  44  Mich.  29a    §§  699,  711. 
Higley,  Rex  y.,  4  C.  &  P.  86a    §  115a 
Hilands  y.  G,  114  Pa.  St  87a    §  889. 
Hilbury.  U.  a  y.,  29  Fed.  R  705.    §  133a 
Hild  y.  a,  67  Ala.  39.    §500. 
Hildebrand  y.  P.,  56  N.  Y.  394    §  560. 
Hildreth  y.  P.,  32  111.  Sa    g5  54a  58a 

y.  a,  19  Tex.  An.  19a    §J§  1072, 1094 

a  y.,  9  Ired.  429.    §  883. 

a  y.,  9  Ired  440.    g§  194»  93a 


608 


YcH.  n,  §§  743-1359.]       taslb  of  oases. 


[HJI/-H.OB. 


Hiler  t.  P.,  1S6  III.  611.    gg  1074,  lOTS^ 

i<m. 

T7.  a  v.,  Morris.  33a    5  II3L 
HIU  V.  C  2  Qrat  5B4.    gSSS3,42& 
T.  G.98Pa.SL  192.    8  511 
G  v.,  llCush.  137.     §719. 
G  v..  0  Grat  682.    g  12S3. 
G  v.,  14  Gray,  8t     fi  1181. 
G  v.,  11  Mass.  136.    gg  187,  £07,  211, 

781.  7B1. 
G  *..  U  Mnsa.  207.    §  155. 
G  v.,  140  Mass.  805.    g^  135. 14a 
T.  DalbiD.  12  Ota.  314.    4  1216. 
V.  P.,  1  Colo.  T.  486.    gg  359,  38t 
V.  P.,  20  N.  Y.  808.    S  1018. 
P.  v.,  8  Utah,  834.    gk  82.  654. 
Reg.  T.,  8  G  &  K  978.    fi  714. 
Reg.  T.,  a  G  &  P.  274     §  788. 
Reg.  T.,  2  M.  &  Rob,  45a     S  499. 
Bex  T.,  1  Bast,  P.  G  439.    g  45a 
~  ,  Rusa.   &■  Rj.   lOa    gg  693; 


701. 

Rex  T.,  Ru88.  &  Rr.  48a     g  817. 
-  S.,  43  Ala.  835.    '■  """ 
a,  62  Ala.  16a 
a,  87  Ark.  895. 
&,  41  Ua.  484 
a  68  Ga.  125. 
a,  53  Qa.  47a     ., 
a,  63  Oa.  CTa 

617. 
a,  72  Qa.  181. 
a,  1  Head.  454    g  541 
a,  8  Heieb.  317.  •  g  452. 
a,  5  Lea.  725.     §  iM. 
a,  43  Neb.  SOa    gg  159,  SIS,  8^ 

474 
a,  41  Tex.  157.    g577. 
a.  43  Tex.  829.     g  925. 
a,  5  Tex.  Ap.  S.    g  841. 
a,  11  Tex.  Ap.  45a    gg  845, 84a 
a.  B7  Wig,  877.     8S  554,  663,  5e9L 
a,  1  TerK.  7a    gg  668.  69a 
v.,  4  Der.  &  B.  401.     §g  80S; 

Bia 


689. 

a  T.,  65  Ho.  84    §  617. 
a  r.,  69  Mo.  461.    g  865. 

a  ▼.,  68  N.  a  475.  giisa 

St.,  114  kg  78a    §672, 
a  v.,  19  a  G  436.    g  S6a 
a  v..  80  Wis.  4ia    gS  758,  8oa 
U.  a  v.,  120  U.  a  169.    g  86. 
Hlllhouse,  P.  y.,  80  Mich.  58a    g  S6& 
Hilliau  -v.  a,  GO  Ark.  62a     g  981. 
HillUrd,  G  *.,  2  Gray,  294.     g  844 
T.  a,  14  Lea,  64a    g  859. 
v.  a,  17  Tex:  Ap.  aia    S  257. 
HUlDiBii,  Reg.  v.,  I^  &  Q  84a    g  114a 
Hilmes  t,  Stroebel,  59  Wis.  74    g  194 


Hiltabiddle  t.  a,  85  Ohio  St  S2L 

450. 
Hilton's  Case,  2  Lewin.  214    g  23 
HilloD,  Reg.  v..  Bell.  20.    S  713. 

a  v.,  85  Kan.  83a     §  757. 

S.  T..  28  Ma  109.    g  934. 

a  v.,  33  N.  H.  285.     g  2fla 

a  v.,  3  Rich.  431     g  lOSa 
Hinch  T.  a.  25  Ga.  699.    fig  305, 8; 

V.  a,  2  Mo.  168.     §  861. 
Hinchmao,  P.  v,  75  Mich.  687.     § 


127a 


Rex 


,  Rusa 


Hiodmarsb,  Rex  V,, ...    . 

Hinds.  G  v.,  lUl  Mass.  209.     g  7Sa 
T.  a,  lITex.  Ap.iiUa    geiG, 

Hines  v,  a,  01  Ga.  801.  g  614 
T.  a,  93Ga.  187.  g  125a 
T.  a,  8  Humpb.  697.     g  36L 

T.  a,  8  Tex.  Ap.  4ea   S  26a 
a  v.,  13  R  L  ia  g  127a 

HiDg.  a  v.,  18  Nev.  807.     §  861. 

Hing  QuoDK  Chow,  TT.  3.  v.,  58  Fed.  B, 

m     gl344 
Hinkle  t.  C.  4  Dana,  Sia     g  13ia 

T.  a,  127  Ind.  490.     fi  242. 

a  T.,  37  Kan.  808.    g  851. 
HinmaD  t.  Taylor,  3  Conn.  a57.    g  a 

U.  a  ».,  Baldw.  29a     g§  78a  79a 
HinsuD,  a  T.,  81  Arh.  68a    g  102a 

a  v..  83  N.  G  64a    g  820 

a  ».,  103  N.  G  374     g  1057.     . 
Hinton  V.  G.7Dana,2ia     g  124a 

T.  a,  68Ga.82a    gg  1200. 1391. 1291 

V.  a,  24  Tex.  454     t<g  306,  386. 

a  v.,  6  Ala.  864     i<g  1086.  1094 
Hinte  V.  a,  58  Wis.  49i     g  112a 
Hipes  T.  a,  73  lud.  89.    g  isa 
Hipp  V.  a,  6  Black/.  14a     g  ISa 

a  T,  88  Ohio  8l  19a    «g  1214  1224 
Him  V.  a.  1  Ohio  St  16.    §§88,  75,  78, 

1209,  1226.  123a 
Hirsch  v.  a.  1  Tex.  Ap.  89a     g  69a 

a  T..  125  Ind.  207.     §  1265. 
HirechhurE  v.  P..  6  Colo.  145.     g  9a 
Hirechfield,   V.   a   y.,   18   Biatch.    88a 

§050. 
Hislop,  P.  v..  77  N.  T.  83L    g  a 
Hilchcock,  P.  T.,  104  CaL  482.     g  865. 
Hilchinga.  C.  v.,  6  Gray,  483.     g  1206. 

v.  P.,  39  N.  Y.  454.     gg  1286.  1307. 
Hite  V.  a,  9  Yerg.  107.    gS  546,  54a 
Hitesman  t.  S.,  48  Ind.  473     ^  865. 
Hittner  t,  a.  19  Ind.  4a    gg  8ia  421. 
Hizer  v.  a.  12  Ind.  330.     gjj  1283,  12ga 
Ho  Ah  Kon  V.  Nuaan,  6  Saw.  65a    ii  8a 
Hoacek  v.  Koebler,  5  Neb,  855.     g  1834 
HoadleyT.P..28nLAp.89.  g§n8aiI8a 
Hoar,  G  v..  131  Mass.  375.    g  124a 
Hoaid,  a  v.,  123  Ind.  84     g  127a 
Hoare,  Reg.  v.,  1  F.  &  F.  647.    gg  664, 

Rex  v.,  6  Hau.  &  a  266    g  841. 
T,  Silverlock.  12  Q.  H  624    g  106a 
Hobb^  G  V.  140  Masa.  44a    g  33a 


HOB-HOL.] 


TABLB  OF  OASES. 


[YoL.  I,  §§  1-742. 


Hobbs  ▼.  a.  75  Ala.  1.    $g753;800L 

▼.  a,  183  iDd.  404.     ^  9tfa 

▼.  a,  9  Ma.  845.     g  801. 

T.  a,  44  Tex.  S5a    §^611,513; 

V.  a,  V\  Tex.  Ap.  517.    §  967. 

a  T.,  83  La.  An.  22a    §  381. 

a  v..  40  N.  H.  229.    §§  861,  87a 

a  v.,  37  W.  Va.  81  a     §555  333,  859. 
Hobert's  Case,  Cra   Car.  20a    §§  980, 

939. 
Hobgood,  a  T..  46  La.  An.  835.    §  47a 
Hobson,  P.  v.,  48  Mich.  27.    §  99. 

Reg.  v.,  Deara  400.    5$  725. 

Rex  v.,  Russ.  &  Ry.  5a    §  650. 

▼.  a.  44  Ala.  880.     §  829. 
Hoch  V.  P.,  3  Mich.  552.    §?5  865,  868, 87a 
Hochstadler  v.  a,  73  Ala.  24.    g  1231. 
Hocken  berry,  a  v.,  11  la.  269.    §  82a 

a  v.,  30  la.  504    g§  596,  6ia 
Hockett  a  y.,  70  la.  4421    gg  882^  835, 

338,  841,  858,  36a 
Hodge  ▼.  a,  97  Ala.  37.    g§406^4ia 

▼.  a,  98  Ala.  10.    §  40a 

V.  a,  26  Fia  11.    §§  177,  179^  880, 
419. 

▼.  a,  82  Ga.  64a    §  1196. 

▼.  a,  11  Lea,  52a    g  116a 

a  v.,  50  N.  tt  510.    §617. 
Hodges*  Case,  2  Lewin,  227.    §4001 
Hodges,  Ex  parte,  87  Ca).  163.    §  6& 

P.  v.,  27  Cal.  840.    §211. 

Reg.  ▼.,  8  C.  &  P.  195.    §164 

Rex  v.,  Moodv  &  M.  841.    §586. 

▼.  a,  94aa.59a  §ii5a 

V.  a,  5  Humph,  lia    §  1056L 

▼.  a,  8  Tex.  Ap.  47a    g274 

a  ▼.,  55  Md.  127.    g  7ia 

U.  a  ▼.,  2  Wheeler,  Cr.    G  477. 
§§  1357,  135a 
HodRkin,  P.  v.,  94  Mich.  27.     §§  450, 

115a 
Hodgkins  v.  a,  89  Ga  761.    g  241. 
Hodgkiss,  Reg.  v.,  L.  R   1  G  a  2ia 

§§  852,  860,  881. 
Hodgman  ▼.  P.,  4  Denio,  235i    g  1276. 
Hodgson,  Reg.  v.,  Russ.  &  Ry.  31 1.  g  460. 

Reg.  v..  Dears.  &  B.  a    gg  745^  768, 
769.78a 

Rexv.,  8G&P.  42a    g§  640,65a 

8.  v.,  66  Vt  134    §  120a 
Hoeflinger,  U.  a  ▼.,  33  Fed.  R   469. 

g  1331. 
Hoffman  v.  a,  88  Wia  16a    §  355^ 

a  v.,  78  Ma  25a    §257. 

a  ▼.,  53  Kan.  70a    §g  594,  617. 
Hofner  v.  a,  94  Ind.  84    g  189. 
Hogan,  Reg.  v.,  2  Den.  277.    g  5a  * 

V.  a,  61Ga4a    §275. 

▼.  a,  18  Tex.  Ap.  319.    §  40a 

▼.  a,  80  Wia  42a    ^§  361,  36a 

▼.  a,  86  Wia  22a    §  365. 

av.,  81  Mo.  34a    gl015. 

a  v.,  80  N.  H.  26a    §  1255. 
Hogard,  a  v.,  12  Minn.  29a    g  617. 
Hogarty,  G  ▼.,  141  Masa  lOa    §  129a 
Hoge  V.  First  Nat  Bank,  18  lU.  Ap.  501. 

§744 


Hoge  V.  P..  117  III  85.    ^§  589, 617. 
Hogg  V.  P.,  15  III  Ap.  28a    g  124a 

Reg.  v..  2  M.  &  Rob.  880.    §  873a. 

▼.  a,  8  Blnckf.  32a    g60a 

a  v.,  5  Ind.  515.     §  1185. 
Hogsertt  v.  a,  40  Misa  52a    §  57a 
Hogue,  a  ▼.,  6  Jones,  881.    §g  307,  882; 

42a 
Hoiles  V.  U.  a,  8  Mac Ar.  370   5§  561,  OOa 
Hoin,  P.  v.,  62  Cal.  12a    g  157. 
Hoit,  a  v..  23  N.  H.  35a     §i^  909,  915^ 

916  917. 
Hoke  v!  P.,  122  III.  511.    §  790. 
Holbrook,  C.  v..  10  Allen.  20a    g  2a 

P.  v.,  13  Johna  9a     t§  590,  59a 

Reg.  ▼.,  3  Q.  a  D.  00,  4  Q.  R  Dl  4a 
g^  188,  1040,  105a 
Holcomb,  Ex  parte,  2  Dill.  39a    §  774 

V.  Danby,  51  Vt  42a     g  182a 

▼.  P.,  79  111.  40a    gll29. 

V.  a,  41  Tex.  125.    g  17a 

a  v.,  68  la.  107.    §  6a 

a  v.,  86  Ma  84a    g  929. 
Holden  v.  Minnesota,  137  U.  a  48a  g  7a 

Reg.  ▼.,  8  G  &  P.  60a    g  410 

Rex  v.,  Rusa  &  Ry.  154    g  781. 

IF.  a,  1  Tex.  Ap.  225.    §  89L 

a  v.,  48  Ma  93.    §  87a 
Holder,  G  ▼.,  9  Gray,  7.    §  65a 

▼.  a,  5  Ga.  441.    §  391. 

a  v.,  81  N.  G  527.    g  5Sa 
Holding,  a  v.,  1  McCord,  31.    §  894 
Holdren  v.  a,  29  Ohio  St  651.    g  108a 
I  Holebrook  v.  a,  —  Ala.  — ^,  18  a  R 

109.    §554 
Holford  ▼.  a,  8  Blackf.  lOa    g§  719, 72a 
Holland,  G  ▼..  1  Duv.  18a    gg  295,  47a 

Reg.  v.,  10  Cox,  47a    §443. 

Reg.  v.,  2  M.  &  Robi  851.    §  29a 

Rex  ▼.,  1  T.  R  69a    g  122a 

v.  a,  12  Fla.  117.    g84a 

V.  a,  60  Misa  93a    §931. 

a  v.,  22  Ark.  24a     §§    1285,    1810, 
1311. 

U.  a  v.,  3  Cranch,  G  G  254    §§205^ 
21a 
HoUenbeck.  a  ▼.,  86  la.  lia    §  115a 
Hollenscheit,  a  v.,  61  Ma  80a    §  205. 
Holler  V.  a,  87  Ind.  57.    g307. 
Holley  V.  a,  75  Ala.  14    §55  806,  334 

a  v.,  1  Brev.  35.    g§  75^  79a 
Holliday  v.  P.,  9  111.  111.    g  114a 
Hollingberry,  Rex  v.,  4  R  &  G  32a   §  960 
Hollingsworthv.a.5Sneed,5ia  g  1024 
HoUis  V.  Davis,  56  N.  H.  74    g  1 1. 

Reg.  ▼.,  28  L.  T.  455.    §g  200,  114a 

V.  a,  27  Fla.  387.    §44ft. 

a  v.,  1  Houst  Cr.  G  24    §  30a 
HoUister  v.  G,  60  Pa  St  lOa    gg  499, 
611. 

G  v.,  157  Pa.  St  la    §§  117,  201, 
57a 
Hollohan  y.  a,  82  Md.  89a    g  281. 
Hollon,  a  v.,  22  Kan.  68a    §  931. 

a  v.,  12  Lea,  48a    gg  1043,  1055. 
Holloway  ▼.  G,  11  Bush,  844    gg  805, 

811,  814 


i 


610 


YoL.  II,  §§  743-1359.]        table  of  cases. 


[IIoL-HoB. 


Holloway  v,  Reg.,  17  Q.  B.  317.    §  215. 

Reg.  ▼.,  2  G  &  K.  943.    §  606. 

Reg.  v.,  1  Den.  870,  2  a  &  K.  M2. 
e<f5  223,  566. 
Hollwedell.  Ex  parte.  74  Mo.  895.'   g§  4. 6. 
Holly  V.  S.,  54  Ala.  235.    §§  535.  536,  537. 

V.  a,  10  Humph.  141.    g  339. 

S.  v.,  2  Br.v,  262.    §  744. 

U.  S.  v.,  3  Cranch,  C.  C.  656.  8  1306. 
Holly  way,  S.  v..  41  la.  200.  SS  479,  734. 
Hollywood  ▼.  P.,  8  Keyes,  55.    §§  126, 

239  276. 
Holman,Reff.  v.,  1x4:0.177.   §§656,659. 

&  v.,  3  McCord,  806.    g  90. 

&  v.,  104  N.  C.  861.    §  1170. 
Holme,  S.  v.,  54  Mo.  15a    §§  a59,  865. 
Holmes  v.  G,  25  Pa.  St.  221.    §  215. 

a  ▼.,  17  Mass.  8  :j6.    ^  1049,  1064, 
1069.  115a 

G  v.,  157  Mass,  233.    8§  877,  417. 

Reg.  v.,  Dears.  207.    §  1136. 

Reg.  v.,  12  Q.  RD.  23.    §  696. 

Reg.  v.,  I*  R  1  G  G  334    §  46a 

V.  S.,  28  Ala.  17.    §  302. 

V,  S.,  88  Ala.  26.     g  338. 

▼.  a,  100  Ala.  80.   t^^  811,  816,  4ia 

▼.  a,  88  Ind.  145.    §  125a 

▼.  a,  11  Tex.  Api  22a   §^  834,  89L 

V.  a,  20  Tex.  Ap.  509.    §  615. 

a  v.,  56  la  55a    §  1137. 

a  T.,  88  N.  H.  225.    ^38.1209,1226, 

a  v..  82  N.  G  607.    §677. 

a  v.,  9  Wash.  628.    g55  585,  686,  595. 

a  v.,  13  Wash.  169.    §  84a 

U.  a  v.,  1  Cliff.  98.    816a 

U.  a  v.,  40  Fed.  R  750.    §  1830. 

U.  a  ▼.,  1  Wall.  Jr.  1.    8  187. 
Holoman  ▼.  ay  2  Tex.  Api  610.    §  1815. 
Holsey  ▼.  a,  24  Tex.  Apt  85.    §  664. 
Hoist V.  a.  23  Tex,  Ap.  1.    8  455. 
Holstine,  G  ▼..  132  Pa.  St  857.    §§  128, 

1227,  1236,  1251. 
Holt  V.  G,  2  Bush,  8a    §  1810. 

G  v.,  146  Mass.  3a    §  3a 

Reg.  v.,  Bell,  280.    8  691. 

Rex  ▼.,  7  G  &  P.  6ia    §8  276,  82a 

Rex  v.,  5  T.  R  43a    §§1051,1070. 

▼.  a,  1  Baxt  19a    8  1026. 

V.  a,  9  Tex.  Api  671.    ^§  803,  404. 

a  v.,  84  Ma  509.    8  »37. 
Holt  Co.  Court,  a  v.,  89  Mo.  521.    §  122a 
Holton  V.  a,  28  Fla,  30a    88  443,  451. 
Holtz  V  a,  76  Wis.  99.    8  195. 
Hollzclaw  ▼.  a,  26  Tex.  683L     §  1296. 
Holtzgraft  ▼.  a,  23  Tex.  Ap.  404    §  82a 
Holtzliauer,   U.   a    v.,  40  Fed.   R   76. 

^8  347,  849. 
Homnu,  S.  v..  41  Tex.  155.    §  1294. 
Romberg  v.  a,  12  Tex.  Ap.  1.    §  891, 
Homer  v.  G,  106  Pa.  St  221.    §  9a 

C.  v.,  153  Masa  84a    g  7a 

C.  v.,  5  Met  555.    §  8a 

a  ▼.,  40  Me.  43a    8  114a 
Homes,  a  v.,  17  Ma  379.    8  56a 
Honeycutt  v.  a,  8  Baxt  871.    §  420. 
Hong  Ah  Duck,  P.  ▼.,  61  CaL  887.  §§  316, 

o77« 


Hong  Shen,  Ex  parte,  98  Cal.  681.    8  6a 
Honig,  a  v.,  78  Mo.  249.    §§  573,  7ia 
Honle.  C.  v.,  147  Masa  380.    8  1287. 
HoDoicutt  T.  a,  20  Tex.  Ap.  68a    §§  804^ 

410. 
HoDshell.  P.  v.,  10  CaL  8a    §  I4a 
Hood,  Rex  v..  1  Moody,  281.    8  34a 

V.  S.,  44  Ala.  81.     g§  852,  86^1,  869. 

V.  a,  56  Ind.  26a    88  18,  1086,  118L 

a  v..  51  lile.  36a    8  58a 
Hooghkerk.  P.  v.,  96  N.  Y.  149.    §  197. 
Hooker  v.  G,  13  Grat  76a    §  5ia 

V.  a,  4  Ohio,  34a     8  594. 

a  v.,  17  Vt  65a     81^  ©25,  926. 
Hooks  ▼.  a.  99  Ala.  16a    §  341. 

V.  a.  25  Tex.  A  p.  601.    §  82a 
Hooper  v.  California,  155  U.  S.  64a  §  4t 

V.  a,  8  Humph.  9a    §  im. 

V.  a,  56  Ind.  15a    §8  1252,  127a 

V.  a,  29  Tex.vAp.  614.    8  274 

V.  a,  80  Tex.  Ap.  4ia   §8  '762,  80a 

a  v.,  1  Houst  Cr.  C.  17.    g  61. 

a  v.,  82  N.  G  66a    8  46a 
Hoover,  In  re,  80  Fed  R  6L    §§  IdOO, 
1201. 

V.  a,  59  Ala.  57.    §1131. 

a  v.,  81  Ark.  67a    §  82a 

a  v.,  107  N.  C.  79a    8  51. 
Hope  V.  G,  9  Met  134.    8  5Sa 

G  ▼.,  22  Pick.  1.    §511. 

P.  v.,  62  Cal.  291.    8  5ia 

Rex  v.,  1  Moody,  414.    g  754. 

a  v.,  15  Ind.  474.    8  8a 
Hopkins  v.  G.  3  Bush,  48a    §  1038, 

V.  G,  3Met460.    §§579, 78a 

v.  G,  50  P&  St  a    §§  128,  857,  418^ 
419. 

G  v.,  2  Dana,  4ia    §§  25, 1800. 

G  v..  133  Mass.  381.    §  1169. 

▼.  Lewis.  84  la.  690.    §  1204, 

V.  P.,  12  Wend.  7a    §  714 

Reg.  v..  Car.  &  M.  254    8  HOa 

Reg.  v..  8  G  &  P.  591.    §  89a 

a  v.,  15  a  G  15a  §  saa 

av.,  50Vt3ia    8  807. 

a  v.,  56  Vt  250.    §8  554,604 

U.  a  v.,  26  Fed.  R  44a    §774 
Hopkinson  v.  P.,  18  III.  264    8  274 
Hopkirk.  a  v.,  84  Mo.  27a    8  355. 
Hopley,  Reg.  v.,  2  F.  &  F.  202.    8  34a 
Hoppe,  a  v:.  39  la.  46a     §§  596, 610, 6ia 
Hopper  V.  S.,  19  Ark.  US.    §  118a 

V.  a,  54  Ga.  389.     §1115. 

a  v.,  133  Ind.  460.    g§  874  875,  878^ 
879 

a  ▼.,  71  Mo.  425.    8  a55. 
Hopson.  P.  v.,  1  Denio,  574    88  »2a>  984 
Hopt  V.  P.,  104  U.  a  681.    §  16a 

V.  Utah,  110  U.  a  574    88  78,  891. 
Horacek.  S.  v.,  41  Kau.  87.    88 1234, 124a 
Horan,  Rv^r,  v.,  6  Ir.  R  C.  L.  29a    §611. 

V.  a,  24  Tex.  161.     §  13ia 

a  v.,  64  N.  H.  54a     8  796. 

a  v.,  Phil  I.  571.    §  59a 

a  v.,  11  Tex.  144.     813ia 

a  ▼.,  25  Tex.  Sup.  271.    §12891 
Hord,aT.,  8aG84    §§18,268,879. 


611 


HoK-How.] 


TABLB  OF  OA8B8. 


[Vol.  I,  §§  1-742. 


Hore.  Reg.  ▼.,  8  F.  ft  F.  815.    §572L 
Horn  ▼.  a,  98  Ala.  2a    g  27L 

V.  a,  6  Lea,  835.    §1037. 

a  v.,  19  Ark.  57a    ^  102a 

a  v.,  98  Mo.  190.    S  707. 

a  ▼.,  116  N.  G  1087.    §  342. 

av.,  48Vt20.    §1082. 
Hornaday  v.  a,  48  Ind  80a    S  1225w 
Hornbeck  V.  a,  85  Ohio  St.  277.    gg458, 
459. 

V.  a,  10  Tex.  Aa  40a    §  56a 
Hornby.  Reg.  v..  1  C.  &  K  805.  $  19a 
Horne,  Rex  v.,  2  Ck)wp.  67a    §  106a 

V.  a,  1  Kan.  4a    g  40a 

av.,  9Kan.  lia    g§80a80a 

a  v.,  92  N.  G  8oa    §  28a 

a  v.,  115  N.  G  73a    §_6a 
Home  Tooke,  Rex  y.,  1  East,  P.  G  60. 

gl85a 
Horner,  Rex  ▼.,  1  Leach,  270.    g  56a 

▼.  a,  1  Oreg.  26a  g  sa 

a  ▼.,48  Ma  520.    ^781. 

T.  U.  a,  148  U.  a  207,  §§  1817, 1884 

V.  V.  a,  148  u.  a  57a  $$  1334. 
▼.  u.  a,  147  n.  a  44a  §§1315,1884. 

U.  a  ▼.,  44  Fed.  R.  677.    1884. 
Homsby  ▼.  a,  94  Ala.  5a    §§  882;  885, 

865,  877,  4ia 
Horrigan,  G  v.,  2  Allen,  15a    §  8ia 
Horseman  ▼.  a,  43  Tex.  85a    §  57a 
Horsey,  Reg.  ▼.,  8  F.  &  F.  287.    §  28a 
Horton,   G  ▼.,  2   Gray,  6a     ^  18ia 

i8ia 

p.  ▼.,  4  Mich.  67.    §341. 

Reg.  v.,  11  Cox,  670.    §  1071 

V.  a,  53  Ala  48a    §  75a 

▼.a,  60  Ala.  7a    §52a 

▼.  a,  18  Ark.  6a    §  129a 

a  v.,  100  N.  G  44a    ^§1116,1117. 

a  ▼.,  21  Oreg.  8a    §  120a 
Hosea  t.  a,  47  Ind.  180.    §  114a 
Hoskey  v.  a,  9  Tex.  Ap.  20a    §  126a 
Hoskins  v.  a,  11  Ga.  9a    §  75a 

V.  Tarrence,  5  Blackf.  417.    g  5da 
Ho88  V.  a.  18  Ind.  84a    §  33a 
Hosmer,  a  v.,  81  Ma  50a    ^  41. 

a  v.,  85  Ma  55a    S^  1051,  107a 
HotBon,  Reg.  v.,  2  G  &  K.  777.    §  77a 
Hottendorf  v.  a,  89  Ind.  28a    §  125a 
Houck,  S.  v.,  73  Ind.  87.    §  116a 
Hongh.  Rex  v.,  Russ.  &  Ry.  120.    §  80a 
Hough  ten,  a  v.,  65  Vt  82a    §  4a 
Houghton,  Ex  parte,  7  Fed.  R.  657.  g  790. 

G  v.,  8  Masa  107.    g  794. 

V.  a,  41  Tex.  18a    g  13ia 
Hounsell,  Reg.   v.,  2  M.  &   RoU  29a 

8  115a 
House  V.  S.,  41  Mis&  757.    §  122a 

V.  a,  9  Tex.  Ap.  5a     §  46a 

V.  a,  9  Tex.  Ap.  567.    §  46a 

V.  a,  16  Tex.  Api  25.     ^  20a 

a  v.,  55  la.  46a    §§  694,  69a 

a  v.,  65  N.  G  315.    ^  53a 
Housea),  a  ▼.,  2  Brev.  2ia    §§  794,  799, 

8oa 

Houser  ▼.  a,  58  Ga.  7a    §  509. 

V.  a,  18  Ind.  lOa    §§122%  127a 


House  BUI  In  re,  —  Cola  — ,  89  Pao.  R. 

481.    g5a 
Hoosh  ▼.  P.,  75  III  487.    gg  922,  981. 
Houston,  In  re,  47  Fed.  R  53a    g  44w 

▼.  G,  87  Va.  257.    g§  15, 46^,  470^  480^ 

48a 

V.  p.,  63  III.  185.     55  119a 

▼.  a,  18  Ark.  6a    g  58a 

▼.  a,  24  Fla.  a56.    ^  1309. 

T.  a,  38  6a.  16a    gg  495,  50a 

a  ▼.,  1  Bailey,  300.     g  80a 

a  ▼.,  19  Ma  211.    §  214. 

a  ▼.,  108  N.  G  88a    gg877,  94^944 

a  v.,  29  a  G  loa  §  147. 

Hoax,  a  ▼.,  109  Ma  654.    gg  442, 443, 451. 
Hover,  a  ▼.,  58  Vt  49a    §41. 
Hovis,  a  v.,  76  N.  C.  1 17.    §  82a 
Howard,  In  re,  63  Fed.  R  26a    §  184a 

G  v.,  3  Met  (Kv.)  407.    §  1039. 

P.  ▼.,  50  Mich.  28a    §190. 

P.  ▼.,  78  Mich,  la    g  5ia 

Rex  ▼.,  1  M.  &  RoU  187.    §  85a 

V.  a,  34  Ark.  48a    g33a 

▼.  a,  94G&587.    §109a 

T.  a,  5  Ind.  18a    ^  9a 
'  ▼.  a,  6  Ind.  444.    g  1181. 

y.  a,  64  Ind.  5ia    g  130a 

▼.a,  67  Ind.  401.    ggia  232, 235,251^ 
266 

▼.a,  87  Ind.  6a    gl02a 

▼.  a,  U  Ohio  St  82a    g45a 

▼.  a,  8  Tex.  Apt  5a    g  4ia 

▼.  a,  18  Tex.  Ap.  34a    g  257. 

▼.  a,  28  Tex.  Ap.  26a    g  841. 

▼.  a,  25  Tex.  Ap.  60a    i;  56a 

▼.  a,  25  Tex.  Ap.  68a    g82a 

a  ▼.,  6  Conn.  47a    §  la 

a  ▼.,  9  Ind.  Ap.  63a    g  130a 

a  v.,  14  Kan.  17a    §  804 

a  v.,  4  McCord,  15a    g  89a 

a  ▼.,  72  Me.  45a    g  8a 

&▼.,  118  Ma  127.    §86a 

a  v.,  82  N.  G  62a    §  4ia 

a  ▼.,  112  N.  G  85a  gi9a 

ay.,  82  Vt  880.    g4ia 

U.  ay.,  87  Fed.  R  66a    g§857,  861. 

U.  a  y.,  3  WasK  G  G  34a    §  1859. 

Howarth,  Reg.  y.,  11  Cox,  58a    g  667. 
Rex  y.,  1  Moody,  207.    g  25a 

Howe,  Ex  parte,  26  Oreg.  181.    §  a 
G  y.,  13  Gray,  2a    g  117a 
G  y.,  132  Mass.  250.    g§666,70a 
G  y.,  144  Masa  144    g  94a 
y.  a,  10  Ind.  42a    §  122a 
a  y.,  100  N.  C.  44a    g  18ia 
a  y.,  1  Rich.  260.    §  129a 

Howell  y.  G,  5  Grat  664    g  52a 
P.  y.,  4  Johns.  29a    g  75a 
Reg.  y.,  1  G  &  K  689.    g  42a 
Reg.  y.,  9  G  &  P.  437.    §§  196^  998^ 

99a 
Reg.  y.,  1  Den.  1.    g  42a 
Reg.  y.,  4  F.  &  F.  16a    g  95a 
Rexy.,  7G&P.  82a    §  55a 
y.  a,  79  AI&  283.     g  809. 
y.  a,5Ga.4a    §267. 
y.  a,  71  Ga.  224.    g  12ia 


612 


Vol.  II,  §§  743-1359.]        table  of  oases. 


[How-Huu 


Howell  V.  a,  4  Ind.  Api  U9.    g  1270. 

V.  a.  1  Oreg.  241.    ^SSS. 

V.  a,  87  Tex.  591.    8  75a 

T.  a,  16  Tex.  Ap.  9a    §  614. 

V.  a,  29  Tex.  Ajx  592.    §  1190. 

a  ▼.,  Ga.  Dec.  Pt   I.  15a    g§  269, 
274. 

a  v.,  9  Ired.  465.    g  842.    . 

a  v.,  107  N.  C.  835.    S  827. 

U.  a  v.»  56  Fed.  R  21.    8§  966,  990. 

U.  a  v.,  64  Fed.  R  110.    g  794. 

U.  a  v..  65  Fed.  R  402.    g  80a 
^Howerton,  S.  v.,  58  Ma  581.     g§  472, 

481. 
Howery,  a   ▼.,  41  Tex.  50a    g§  1210, 

1811. 
Howes,  a  v..  15  Pick.  231.    §  5. 
Hewlett  V.  a,  5  Yerj?.  144.    §  128a 
Howorth,  Rex  v.,  8  Stark.  26.     §  70a 

a  v.,  70  Ik.  157.     §  1248. 
Howser  v.  C.  51  Pa.  SL   83a    ^411, 
416. 

V.  a.  58Ga.  7a     g§  504.  51*. 
Hox.  a  v.,  3  Dev.  116.    §  1302. 
Hoxie,  U.  a  v.,  1  Paioe.  265.    g  1357. 
Hoxsie.  a  v..  15  R  I.  1.     ^  190,  1239, 

124a  1249. 
Hoyer,  C.  v.,  125  Masn.  209.    g  1264 

a  v.,  40  La.  An.  744.    g  59a 
Hoyle,  a  ▼..  6  Ired.  L    g  87a 
Hoyt  V.  a.  50  Ga.  dia    g§  554,  655. 

a  v„  46  Conn,  830.    g  17a 

a  v.,  47  Conn.  5ia    g§  170. 171, 419. 

a  v.,  13  Minn.  ISa    ^  142,  832,  886, 
337.  33a  380,  421. 
Hubbard  v.  Briggs,  31  N.  Y.  5ia    g  431. 

P.  ▼.,  86  Mich.  440.    g  572. 

P.  v.,  92  Mich.  82a    g  1117. 

P.  v..  24  Wend.  369.    g  924. 

Reg.  v..  14  Cox,  563.    g42a 

V.  a.  2  Tex.  Ap.  50a    gg  96,  97. 

V.  a.  32  Tex.  Ap.  389.    g  1024. 

a  y.,  60  la.  466.    gg  1233, 1256, 1259. 

a  v..  3  Ind.  530.    g  1309. 
Hubbs.  a  v.,  58  Ind.  415.    g  28a 
Hubby  V.  a,  8  Tex.  Api  597.    g  86& 
Huber  v.  a.  25  Ind.  175.    g  91. 

V.  a.  57  Ind.  841.    g  560. 

▼.  a,  126  Ind.  185.    g  440. 
Hubotter  v.  a.  82  Tex.  47a    §  594, 
Hubson.  Rex  v..  1  East,  P.  C.  25a    g  289. 
Huck.  a  v.,  29  Wis.  202.    g  1194. 
Hucks.  Rex  v..  1  Stark.  521.    g  480. 
Huckenstine's  Appeal.  70  Pa,  St.  lOa 

g  1171. 
Hudelson  v.  a.  94  Ind.  42a    g  13ia 
Hudgina  v.  a,  2  Ga.  17a     g  144 

V.  a.  61  Ga.  18a    g  265. 
Hudson,  C.  v.,  97  Mass.  565.    g  4ia 

V.  Geary.  4  R  L  485.    g  127a 

Reg.  v..  Bell.  26a    g  971. 

V.  S..  61  Ala.  33a     g  53a 

V.  a.  3  Coldw.  355.    §  427. 

▼.  a.  6  Tex.  A  p.  565.    gS  307,  84t 

V.  a,  9  Ti»x.  Ap.  151.     g  551. 

▼.  a.  28  Tex.  A  p.  32a    g  4ia 

▼.  a,  9  Yerg.  407.    §614 


Hudson,  a  v..  59  Ma  185.    g  80a 

a  ▼.,  78  Mo.  80a    §  1211. 

ay.,  18  Mont  lia    g791. 

U.  a  v..  7  Cranoh.  8a    ^'g  9, 14, 104a 
Huflf  V.  G,  14  Grat.  64a    g  18ia 

y.  a,  2  Swan,  27a    g  1297. 

a  y.,  76  la.  200.    g  125a 

a  y.,  11  Ner.  17.    55  29a 
Huffman  y.  a,  6  Rand.  685.    ^  801. 

y.  a,  29  Ala.  40.    gg  84.  180a 

y.  a,  80  Ala.  58a    g  130a 

y.  a,  80  Ala.  3a    g65a 

V.  a,  95  Ga.  46a    g  1028. 

y.  a.  2S  Tex.  Ap.  491.    §  114a 
Huffschmidt,  a  y..  47  Ma  7a    gg  la  lOa 
Huggett.  U.  a  y.,  40  Fed.  R  636.    gg  83, 

133a 
Huggins,  Rex  y.,  2  Ld.  Raym.  1574  g  18a 

y.  a,  41  Ala.  89a    g4$  714,  719,  731. 
Hughes  V.  C,  17  Grat,  565.    g  601. 

y.  C.  89  Kv.  227.    §g  792.  800.  801. 

C.  y.,  5  Allen,  499.    ^  852,  87a 

a  y.,  183  Mass.  49a    gg  28,  lOia 

P.  y.,  29  Cal  ^57.    g  52a 

P.  y.,  86  Mich.  180.    gg  189, 1237. 

P.  y.,  90  Mich.  36a    g  1264 

P.  y.,  97  Mich.  54a    g  1231. 

P.  y..  137  N.  Y.  2a    gg  18,  728.  785. 

Reg.  y.,  Bell,  24a    g2ia 

Reg.  y..  1  C.  &  K  5ia    gg  885,  888, 
891 

Reg.  y.,  2*  a  &  K  214    §g  469,  57a 

Reg.  y..  Car.  &  M.  59a    »  54a 

Reg.  y.,  9  G  &  P.  75a    §  450. 

Reg.  y.,  Deara  &  R  18a    g  85a 

Reg.  y.,  Dear&  &  R  24a    gg  849, 851. 

Reg.  y.,  1  F.  &  F.  855.    g  675. 

Reg.  y.,  1  Moody.  37a    §  62a 

Reg.  y.,  4  Q.  R  D.  614    g  85a 

Rex  v.,  2  C.  &  P.  420.    §  8ia 

Rex  y.,  4  C.  &  P.  87a    g  99a 

Rex  y.,  5  C.  &  P.  126.    g  26a 

Rex  y..  2  East,  P.  C.  491.    g  50a 

Rex  y..  2  Lewin.  22a    g  147. 

V.  a.  12  Ala.  45a    gg  214  26a 

y.  a,  6  Ark.  131.    g  93a 

y.  a,  8  Humph.  75.    g  617. 

y.  a,  29  Tex.  Ap.  565.    g  391. 

a  v.,  58  la  165.    §§  1076,  1077,  1079, 
108a  1085. 

a  y.,  24  Ma  147.     gg  1224  1281. 

ay..  76  Ma  32a    g^  228,  228a 

a  v..  82  Ma  86.    gl020. 

a  y.,  38  Neb.  86a    §5  851. 

8.  y..  16  R  L  40a    gg  87.  12a 

a  v..  43  Tex.  5ia    g  89a 

a  y..  22  W.  Va.  74a    g  123a 

U.  a  y.,  70  Fed.  R  972,  75  Fed.  R 
267.    gl341, 
Hughey  y.  a,  47  Ala.  97.    g  80a 
Hughitt.  U.  a  y.,  45  Fed.  R  47.    g  188a 
Hulbert,  C.  y..  12  Me4  44a    g.^  675.  690. 
Huling  y.  S.,  17  Ohio  St  58a    gg  196, 

420. 
Hull  y.  Hull,  2  Strobh.  Eq.  174    g  108a 

y.  Ruggles.  66  N.  Y.  424    g  ISia 

y.  a,  79  Ala.  3a    gg260,80a 


«18 


Hul-Hdt.] 


TABLB  OF  0A6BS. 


[Vol.  I,  §§  1-742. 


Hull  r.  a,  130  Ind.  15a    gg  lOH  1020. 

V.  a,  6  Lea.  249.    §  865. 

▼.  a,  22  Wis.  680.    §4^1. 

a  Tm  84  Conn.  182L    §  24a 

ay.,  88Ia.lia    g  62a 

av..  21  Me.  84.    *$1182. 
Hulstead  v.  G,  5  Leigh,  724.    §  1274. 
HuraasoD,  a  ▼..  5  Wash.  499.     (§  61& 
Hume,  a  v.,  12  Oreg.  13a    S  ll»a 
Hummel,  a  v..  89  la  47a     §  1117. 
Humpoler  v.  P.,  92  111.  400.     ^  1285. 
Humphrey.  P.  y.,  7  Johns.  814.    g  108a 

a  y.,  82  Vt  569.     5§  562. 
Humphreys  y.  a,  17  Fia.  881.    §  950. 

a  y.,  10  Humph,  442.    §  75a 
Humphries,  a  y.,  7  Mass.  242.    §  46a 

y.  Johnson,  20  Ind.  190.    ^  1 1. 
Hundley,  a  y.,  46  Ma  414    §  160. 
Hundsdn's  Case,  2  EasU  P.  C.  61 1.   §  53a 
Hungate  y.  P.,  7  IIL  Ap.  101.    ^271, 274. 
Hungerford,  Rex  y.,  2  East.  P.  C  6ia 

8511. 
Hunkins,  a  y.,  90  Wis.  264.    §844 
Hunnicutt  y.  a.  20  Tex.  Ap.  682.    §  4ia 
HunU  Ex  parte,  28  Tex.  A  p.  301.    §  7a 

V.  G,  13  Grat  757.    §55  571,  6ia 

G  y.,  4  Gush.  49.    §§  1131,  1135. 

G  y.,  4  Met  111.    §§  953,  954,  955, 
968,  975,  977. 

Reg.  v.,8G&P.64a  §§542.635. 

Reg.  y.,  2  Ck)X,  239.    §  42a 

Reg.  y.,  8  Cox,  495.    §  56a 

Rex  y.,  8  a  &  Aid.  566     §§  9da 

looa 

Rex  y.,  1  Moody,  9a    §  259. 
Rex  y.,  1  Rus&  Cr.  38a    g§  995,  lOOa 
V.  a,  55  Ala.  13a    §  589. 
y.  a,  8  Ind.  Ap.  38a    §  116a 
y.  a,  72  Mis&  4ia    §  802. 
y.  a,  3  Tex.  Ap,  lia    §  102a 
y.  a,  6  Tex.  Ap.  66a    §  257. 
y.  a,  7  Tex.  Ap.  2ia    §409. 
y.  a,  38  Tex.  A  p.  9a    §47. 
y.  a,  83  Tex.  Ap.  25a    §  169.  f 

a  y.,  2  Hill  (a  C.X  1.    §  1854 
a  v.,  137  Ind.  537.    §§  862,  890. 
a  y..  45  la.  67a    §  64a 
Hunter  y.  G,  2  Serg.  &  R  29a    §  1137. 
Reg.  y..  10  Cox.  64a    §  66a 
Rex  y..  8  G  &  P.  591.    §  80a 
Rex  y..  4  G  &  P.  12S.    §  803i, 
y.  a.  65  Ala  7a    §951. 
y.  a.  60  Ark.  812.    §  124a 
y.  a,  29  Fla.  48a    §  46a 
y.  a,  43  Ga.  4Sa    §  4ia 
y.  a,  29  Ind.  80.    §  609. 
y.  a,  101  Ind.  241.   §g  128, 1257. 1259. 
y.  a,  62  Mi8S.  540.    §§  301,  1007. 
y.  a,  40  N.  J.  495.    §§  869,  877,  881, 

4ia 

y.  a,  8  Tex.  Ap.  75.    §  373a 
y.  a.  18  Tex.  Ap.  444    §  1257. 
y.  a,  80  Tex.  Api  814    §  883. 
a  y.,  8  Blackf.  212.    §  915. 
a  y.,  68  la.  447.    §  lia^. 
a  y.,  5  Ired.  :W9.    §  1  I8a 
a  v.,  50  Kan.  3()a    §  553. 


Hunter,  a  y.,  14  La.  An.  71.    §  9da 
a  y.,  42  La.  An.  814    §  88a 
a  y.,  106  N.  G  79a    §  6a 
a  y.,  44  Tex.  94    §S  255,  26a 

Huntington,  In  re,  68  Fed.  R  881.  g  183a 
y.  Cheesbro.  67  Ind.  74    §  69. 

Huntley.  G  y..  156  Mass.  23a    g  84 
Reg.  y.,  Bell  23a    §609. 
a  y.,  ft  Ired.  4ia    §  102a 
a  y.,  25  Oreg.  34a    §§  6oa  50a 

Huntsman  y.  a,  12  Tex.  Apu  6ia  §§  654^ 

6oa 

Huntzinger  y.  G,  97  Pa.  St  83a    §  611. 
Hunzinger  y.  a.  39  Neln  65a    §  12ia 
Hupp,  a  v.,  81  W.  Va-  3.J5.    §§  508,  511. 
Hurd  y.  P.,  25  Mich.  40a    ^  33%  338^ 

843.  410. 
Hurda.  8.  y.',  19  Neb.  3ia    §  84a 
Hurell  y.  a,  5  Humph.  6a    §  717. 
Hurford  y.  a,  91  Tenn.  66a    §  44. 
Hurl  Ex  parte.  49  CaL  557.    g  1211. 
Hurlbut  y.  a,  12  Tex.  Ap.  25a    §  82a 
Hurley,  G  y.,  99  Mass.  43a    §§  200,  25a 

0.  y.,  158  Mass.  15a    §§  1248.  127a 

C.  y..  160  Mass.  la    §  1287. 

P.  v.,  8  Cal.  89a    §gl67,  80a 

P.  y.,  60  Cal.  74    §  62a 

Reg.  y.,  2  M.  &  Rob.  47a    §76a 

V.  a,  80  Tex.  A  p.  33a    §  539. 

a  y.,  1  Houst.  Cr.  G  2a    g§  159, 17a 

a  y.,  64  Me.  56a    §  12ia 
Hurrell.  Reg.  y.,  3  F.  &  F.  271.    §  88a 
Hurse,  Reg.  y.,  2  M.  &  RoU  360.    §§  19£^ 

205,78a 
Hurst.  P.  y..  62  Mich.  27a    §  639. 

y.  a,  79  Ala.  5a    §§  980.  984. 

ay.,  IIW.  Va.64    gg 680. 684^ 70^ 
711. 
Hurt  y.  a,  55  Ala.  214    g  50a 

y.  a.  26  Ind.  lOa     §  55a 

Y.  a.  25  Miss.  37a    §  89a 

a  y.,  7  Ma  321.    §  la 
Hurtado.  P.  y.,  G3  Cal.  28a    §  4ia 
Husband.  P.  y.,  36  Mich.  80a    §  644 
Hussey.  G  y.,  1 11  Mass.  43a    §  68a 

C.  y.,  —  Mass.  — ,  82  N.  El  R  869L 
§1086. 

y.  a.  87  Ala.  121.    §42a 

y.  a,  69Ga.54    §1264 

a  y.,  7  la.  40a    §  45a 
Huston  y.  P..  121  ID.  497.    §  447. 

y.  a.  13  Tex.  Ap.  595.    §  60. 
Hutcherson  y.  a.  33  Tex.  Ap.  67.    §  8901 
Hutchins  y.  G.  2  Va.  Caa  831.   §  112a 

y.  a.  28  Ind.  84.    §  107a 

y.  a,  18  Ohio.  19a    §  780. 

a  y.,  74  la.  2a    §  1235. 
Hutchinson  y.  G.  82  Pa.  St  47a    ^  12^ 
554  644 

G  y.,  6  Allen.  595.     §  124a 

G  y..  1  Mass.  7.    §  80a 

y.  Merchants*,  etc  Bank,  41  P&  8t^ 
4a    §  11. 

Reg.  y..  9  C<)x.  55a    §?§  18a  29L 

Rex  y..  2  R  &  C.  OOa  n.    §  426. 

Rex  y..  Russ.  &  Ry.  4ia    g  54a 

y.  a.  62  Ala.  a    §  losa 


614 


Vol.  II,  §§  743-1359.]        table  of  cases. 


[HuT-JAa 


Hutchinson  v.  a,  96  Tex.  203.    §  896.. 

a  v.,  00  la.  47a    g  649. 

av..72Ia.  56L    g  1220. 

&  v.,  86  Me.  261.    §  1094. 

a  v.,  Ill  Ma  257.    §§  496,  504,  509, 
51L 

av..  7Nev.5a    §89L 
HutchiBOO  ▼.  a,  5  Humph.  141.    §  lOia 
Hutini?,  a  ▼.,  21  Ma  464.    g  ISa 
Hutto  V.  a,  7  Tex.  Ap.  44    §  6ia 
Huttoti,  a  v.,  95  Ky.  80a    §  666. 

V.  a,  28  Tex.  Ap.  886.    §  24a 
Huxford,  a  T.,  47  la.  36.    ^§  1018, 126a 
Huxley,  Reg.  v..  Car.  &  M.  596.    6g  269, 

270,  480. 
Hyanis,  Rex  v..  7  a  &  P.  441.    §  500. 
Hyatt  V.  a,  82  Tex.  A  p.  580.    §  61  a 
Hyde,  C.  v.,  Thach.  Cr.  Caa.  la    §  129a 

a  v.,  29  CoDn.  .564.     ^  l4a 
Hyden  v.  a.  81  Tex.  A  p.  401.    §  6ia 
Hymer,  a  v..  15  Nev.  49.    g  419. 
Hyudman,  P.  v.,  99  Cal.  1.    g§  861,  877, 

41  a 

Ida  County  v.  Wood.  79  la.  14a    g  649. 
Igo,  a  y.,  158  Mass.  19a    g  127a 

a  v.,  108  Ma  56a    g  815. 
Ihri^.  a  v.,  160  Ma  267.    g  115a 
Illidge,  Reg.  v.,  2  C  &  K  87L    g  75a 
lilies  V.  Knight,  8  Tex.  8ia    g  17. 
IlliDois  a  R  Ca  y.  Illinois,  168  U.  a  14a 

8  40. 
Illsley.  a  v.,  81  la.  4a    g  124a 
Iminell,  C.  v.,  6  Binn.  40a    g  112a 
Inabnet.  U.  a,  41  Fed.  R  180.    ^  1830. 
IndepeDdence  v.  Noland,  21  Mo.  894. 

g6a 

Inder.  Rex  ▼.,  2  C.  &  K.  685.    §744. 
Indianapolis  v.  Fairchild,  1   ind.  815. 

g  122a 
Ingalls  y.  a.  48  Wia  647.    gg  28, 160, 617. 

a  v..  59  N.  H  8a    g  1244. 
Ingersoll  ▼.  a.  11  Ind.  464.    g  104. 

a  v..  17  Wis.  68L   gg  7a  9a  9a 

Ingle  V.  a.  1  Tex.  Ap.  807.    g  57a 
luglis  V.  SaUors'  Snug  Harbor,  8  Pet  99. 

g  1354 
Ingold,'  a  y..  4  Jones,  2ia    g  8ia 
Ingraham.  P.  v.,  100  Mich.  68a    gg  1218, 
1280. 

y.  U.  a.  155  U.  a  484.    g  185a 

U.  a  y.,  49  Fed.  R  15a    §  185a 
Ingram  y.  a,  67  Ala.  67.    g  8n. 

y.  a.  62  Miss.  Ua    g  804 
Inhabitants.  Rex  y.,  1  Stra.  681.    g  14a 
Inhabitants  of  Hudson  Co.,  a  y.,  80  N.  J. 

187.    gl8a 
Inhabitants  of  Madison,  a  y.,  68  Me.  54a 

Inmau  v.  a,  54  6a.  2ia    g  577. 
Inness.  a  y.,  58  Me.  58a    g  1244 
Inskeep  y.  a,  85  Ohio  St  48a    g  16a 

a  y.,  49  Ohio  St.  22a  J  25a 
Instan.  Reg.  y.,  1  Q.  R  D.  (1898)  450. 

g286. 
Intoxicating  Liquor  Cases^  25  Kan.  751. 

gg  121a  121a 


1243,  1267. 
122a 

o7a 

g^  1248,  1267. 


Intoxicating  Liquors,  C  y.,  4  Allen,  59a 
gl27a 

C.  y.,  105  Mass.  69a 

a  y.,  110  Mass.  4ia 

C.  y.,  115  Mass.  15a 

C.  y.,  116  Mass.  21. 

a  y.,  116  Mass.  24.    §§124^1267. 

a  y.,  185  Mas&  5ia    g  1267. 

C.  y.,  138  Mass.  50a    g  127a 

G  v.,  142  Mass.  47a    g  1267. 

a  y.,  146  Mass.  50a    g  1267. 

O.  y.,  150  Mass.  164    g  127a 

a  y.,  168  Ma6&  4a    g  1267. 

a  y.,  64  la  800.    g  1267. 

ay.,  76  la.  24a    g  12ia  { 

av.,  50Me.50a    gl237. 

a  y.,  63  Me.  121.   gg  1239, 1248, 1267. 

a  y.,  68  Me.  187.    g  90. 

a  y.,  80  Me.  57.    g  1280. 

a  y.,  44Vt20a    gl267.. 

a  y.,  58  Vt  594.    g  1267. 
Inwood  y.  a,  42  Ohio  St  186.    g  a 
Ion,  Reg,  y..  2  Den.  475.    g  781. 
Irby  y.  a,  25  Tex.  Ap.  203    g  42a 

y.  a,  32  Ga.  49a    gg  151,  86a 
Irish,  In  re,  64  Vt  87a    g  lOia 
Irrisistible,  The.  7  Wheat  551.    g  9a 
Iryin  y.  a,  19  Fl«.  872.    g  35a 

y.  a,  87  Tex.  4ia    g  577. 

V.  a,  7  Tex.  Ap.  7a    gll61. 

a  y.,  5  Blackf.  84a    g  129a       •  " 
Iryine  y.  S.,  13  Tex.  Ap.  49a    g  6ia 

y.  a,  18  Tex.  Ap.  51.    g  103a 

a  y..  8  Heisk.  155.    g  1265. 
Irying,  P.  y..  95  N.  Y.  541.    g  257. 

y.  a,  9  Tex.  A  p.  6a    g  46a 
Irwin  V.  a,  43  Tex.  28a    g  30a 

y.  a,  25  Tex.  Api  55a    g  58a 

U.  a  y.,  5  McLean,  17a    gg  91,  75a 
Isaac,  Rex  y..  2  F^st,  P.  C.  1031.    §  521. 
Isaacs,  0.   y.,  6   Rand.  634.     gg  1086^ 
1125. 

y.  P.,  118  III.  53a    g7ia 

Reg.  y.,  L.  <S^  C.  220.    g  114a 

Rex  y.,  1  Russ.  Cr.  aa    g  194 

y.  a,  48  Mi8&  284    g  96a 

y.  a,  25  Tex.  174    gS  189,  83a 
Isabel,  a  y.,  40  Ln.  An.  34a    g  1209. 
Isensee,   a  v.,  12  Wash.   254     gg  682^ 

655. 
Isham  y.  a,  38  Ala  2ia    gg  188.  88a 
Ismenard,  XJ.  a  y.,  1  Cranch,  Q  GL  15a 

ggll37,  130a 
Isom  y.  a,  83  Ga  87a    g  271. 
Israel,  CX  v..  4  Leigh.  67a    g  927. 
lyes,  a  y.,  13  Ired.  83a    gg  11%  7ia 
Ivey  y.  a,  12  Ala  27a    g  334 

y.  a,  61  Ala  5a    g  1017. 

y.  a,  48  Tex.  425.    gg  615,  620. 
lyyes.  Rex  y..  2  Show.  46a    g  119a 
Izer  y.  a,  77  Md.  lia    gg  856,  88a 

J.  B.,  a  y.,  1  Tyler,  26a    g  891. 
Jack,  P.  y.,  76  Mich.  2ia    gg  557,  60a 
Jack  man,  P.  y.,  96  Mich.  26a    gg  1048^ 

1068. 
Jacks  V.  Bell,  8  G  d^  P.  8ia    g  It 


615 


Jao-JsjL] 


TABLE  OF  OASSB. 


[Vol.  I,  §§  l-74i 


JaoksoD,  Ex  parte,  45  Ark.  15a    g  35w 
▼.  Boyd,  58  la  53a    §1273. 
▼.  a.  19  Grat  65a    ^426w 
▼.  G,  86  Ky.  1.    ^  709. 
C.  ▼.,  1 1  Bu3h,  679.    §  1083. 
G  v.,  15  Gray.  187.    §  1147. 
G  v.,  132  Maaa  16.    §077. 
y.  G(x>dell.  20  Johoa  18a    g  1854 
V.  P.,  18  «1.  269.    ^  87a 
Y.  P..  18  III.  Apu  50a    §  691. 
▼.  R,  126  III  139.    §S  666^  676^  677, 

(iOl. 
V.  P..  9  Mich.  111.    §  119a 
P.  v.,  3  Denio,  101.  §^  1187, 180a  i3ia 
P.  v.,  8  Hill  (N.  Y.).  93.    §  1147. 
P.  v..  7  Mich,  433.  §^1184. 1191, 1193L 
P.  v.,  11  IN.  Y.  362,    §40a 
P.  v..  3  Park.  Cr.  391.    §§453, 46a 
Reg.  ▼.,  1G&K.384    §64a 
Reg.  v.,  7  Cox,  357.    §  19a 
Reg.  T.,  9  Cox,  505.    §  554 
Reg.  v.,  2  Moody.  32.    §  556. 
Reg.  v..  1 Q.  R  D.  (1891)  671.    §  24a 
Rex  v.,  3  Camp.  87a    §^  661.  674 
Rex  ▼.,  1  East,  P.  G,  Addenda,  XXL 

§47a 
Rex  ▼..  1  Moody,  119.    §  56a 
Rex  v..  Russ.  &  Ry.  47.    §  44a 
▼.  a.  69  Ala.  249.    §  58a 
▼.a,  74  Ala.  2a    §39a 
▼.  a,  77  AI&  la    ^  338,  42a 
V.  a.  81  Ala.  33.    §  309. 
▼.  a,  91  Ala  55.    S  22a 
y.  a,  94  Ala  85.    ^^  139.  275,  80a 
V.  a,  102  Ala  167.    ^  495,  505. 
▼.  a,  6Baxt45a    §^  303,  30a 
V.  a.  45  Ga  19a    §  83a 
▼.  a,  51Ga402.    §274 
V.  a,  72  Ga  2a    §  765. 
▼.  a,  76  Ga  473.    §  29a 
V.  a,  88  Ga  784     §  391. 
▼.  a,  88  Ga  787.    §^  1323,  132a 
V.  a,  91  Ga  271.    §  299. 
▼.  a,  91  Ga.  32a     55  235. 
V.  a,  98  Ga  165.    tig  604.  605. 
T.  a.  46  La  Ad.  547.    §44a 
V.  a.  66  Miss.  89.    §  29a 

V.  a,  49  N.  J.  25a  §  la 
V.  a.  11  Ohio  St  104  gssa 

▼.  S..  39  Ohio  St  37.    §  377. 
▼.  a.  25  Tex.  Sup.  229.     §  26a 
j  V.  a.  43  Tex.  421.    §g  896.  89a       ^ 

'  ▼.  a,  7  Tex.  Ap.  36a     §  557. 

V.  a.  15  Tex.  Ap  84.     §  815. 
▼.  a,  15  Tex.  Ap.  579.    §  874 
▼.  a,  16  Tex.  Ap  373.    g§  1303, 1304 
▼.  a,  20  Tex.  Ap.  lOa    8  194 
▼.  a,  25  Tex.  Ap  314     §  38a 
V.  a,  28  Tex.  Ap  14a     §  (516. 
▼.  a,  28  Tex.  Ap  37a     feji;  514  6ia 
▼.  a,  29  Tex.  Ap.  45a    §§  396.  397, 

39a 
V.  a,  55  Wis.  589.    §50a 
a  v.,  1  Houst  561.    S  54a 
a  v.,  7  lud.  37a    §  830. 
a  v.,  12  Ired.  329.    ^^  829.  83a 
a  v.,  42  Kan.  44a    §  67a 


Jackson,  a  v.,  12  La.  An.  679.    §g  807, 
42a 
a  ▼.,  88  La.  An.  1067.    g80a 
a  v.,  37  La.  Ad.  76a    S$26a 
a  ▼.,  87  La  Ad.  89a    $$80a 
a  ▼.,  43  Ia  An.  18a    §  26a 
-  a  ▼.,  44  La.  Ad.  16a    §§  303,  80a 
a  v.,  80 Ma  129.    §59a 
ay.,  73  Ma  91.    §§  la  947.  9Ga 
a  ▼.,  17  Ma  544    §^248,  414 
a  v.,  39  Ma  42a    ^§  1284  12d9L 
a  v.,  HO  Ma  17a    §57. 
a  ▼.,  89  Ma  561.    §  76a 
a  ▼..  90  Ma  15a    8  797. 
a  v.,  99  Ma  6a    §862. 
a  ▼.«  105  Ma  19a 
a  ▼.,  112  Ma  585. 
a  v.,  126  Ma  621. 
a  ▼.,  65  N.  G  80a 
a  ▼.,  82  N.  G  665. 

a  T.,  7  a  G  28a  §  98i. 

a  v.,  82  a  G  27.    §8oa 
a  ▼.,  1  Speers,  la    §  99a 
av.,26W.  Va25a    §697. 
U.  a  ▼.,  1  Hughes,  631.    §  124a 
U.  a  ▼.,  29  Fed.  R.  50a    §1330. 
V.  Weisiger.  2  E  Mod.  214    §  75a 
Jacob,  a  v.,  80  a  G  131.    §  72a 
Jacob!  V.  a,  59  Ala  7L    §  13ia 
Jacoba  G  v.,  9  Allen,  274    ^§  22a  489t 
G  v.,  152  Mass.  27a    §  124a 
.  P.  v..  35  Mich.  3a    §g  669.  701,  70a 
Rex  v.,  1  Moodv,  140.    §  1074 
Rex  v.,  Rusa  &  Ry.  331.    (^  1 15a 
V.  a,  61  Ala  44a    ^  750.  79a 
V.  a,  31NeU3a    §68a 
a  v.,  75  la  247.     §  127a 

a  ▼.,  94  N.  c.  y5a  §  820. 

a  v..  108  N.  C.  897.    §  1027. 

a  v.,  28  a  c.  2a   §  3ia 

a  ▼.,  41  a  G  22a    ^  29,  7a  1314 
Jacobson,  Reg.  v.,  14  Cox,  G  G  62a 
8  1167. 

▼.  a,  55  Ala  151.    §129a 
Jacobua  G  v.,  1  Leg.  Gaz.  Rep.  491. 

8  1321, 
Jacques  v.  P..  66  111.  84.    §  46a 

U.  a  v..  55  Fed.  Repi  6a    §g  949; 
950. 
Jaeger,  a  t.,  63  Ma  40a    §§  85. 1254 
Jaehne.  In  re.  35  Fed.  Rep.  857.    8  7a 

P.  ▼.,  103  N.  Y.  18a    tj§  94,  897. 

V.  New  York,  128  U.  a  189.    §  7a 
Jailer.  U.  8,  v.,  2  Abb.  (U.  a)  26a    §  29a 
Jake,  a  ▼..  1  Wins.  Na  2,  80.    §  49a 
Jambor  ▼.  a.  75  Wia  664    §  22a 
James    ▼.  Campbell,   5   G  &    P.   87a 
§  239. 

▼.  G,  12  Serg.  &  R  220.    §§  12,  26^ 
1169. 

G  ▼..  1  Pick.  875.    §  55a 

P.  v.,  100  Mich.  62a    §  la'SO. 

Reg.  y..  1   C.  &K.  53a    §§226^283; 

2oa 

Reg.  v.,  8  C.  &  P.  131.  §  82a 
Reg.  ▼.,  8  C.  &  P.  29a  §  75a 
Reg.  v.,  4  Cox,  9a    §  809. 


616 


YoL.  II,  §§  743-1359.]       tablb  of  oases. 


[Jam-^bt« 


James,  Reg.  ▼.,  13  Cox,  127.    g  flSa 

Reg.  ▼.,  24  Q.  B.  D.  489.    %  1880. 

Rex  v..  6  G  &  P.  15a    §  9»7. 

r.  a.  53  Ala.  880.    §474 

y.  &,  63  Md.  242.    g  1810. 

a  v.,  87  Ck)nn.  »)5.    g  981. 

a  v.,  08  Ma  570.    g§  42,  12^  ISa  • 

a  v.,  58  N.  H.  67.    ^  548,  585l 
Jamison  t.  Burton,  48  JLa.  282.    gg  128; 
1257. 

V.  R.  145  III.  857.    S  na 

V.  a,  87  Ark.  445.   ^  692.  70a 

V.  a,  27  Tex.  Ap.  442.    g  82a 

a  v.,  74  la.  60a    g^  654,  655. 

av..  74Ia.0ia    g694. 

a  ▼.,  38  Minn.  21.    gg  1102^   1104 
1107. 

a  ▼.,  28  Mo.  880.    g  1228. 
Jane  ▼.  a,  8  Met  (Ky.)  la    gg  877,  87a 
Janeway  v.  a,  1  Head.  180.    g  609. 
Jangraw,  a  ▼.,  61  VL  89.    gg  1248,  1277. 
Janks  V.  a,  29  Tex.  Ap.  28a    gg  1289, 

1265. 
Jansen,  a  v.,  22  Kan.  49a    gg  118^  601. 
JanBon,  Reg.  v.,  4  Cox.  8a    g  562. 

a  v..  80  Mo.  97.    g69a 
Janvier,  a  ▼.,  87  La.  An.  645.    g  80a 
Janzeo  v.  P.,  —  III.  — ^,  42  N.  E.  R.  86a 

g46l. 
Jaques  a  ▼.,  68  Mo.  260.    gg  1252,  1272, 

1274. 
Jaquith  y.  Royce,  42  la.  40a    g  6. 
Jarman,  Reg.  v.,  14  Cox,  4a    g  67a 
Jarnigan  v.  a,  6  Tex.  Ap.  465.    g  282. 
Janald,  Reg.  y.,  Ia  &  a  801.    g  5ia 
Jarrell  y.  a,  58  Ind.  29a    g  27a 
Jaryis,  Reg.  v..  Dears.  .55a    g  78a 

Rex.  y.,  2  M.  &  Rob.  40.    g^  209, 27a 

Rex.  y.,  1  Moody,  7.    g  50a 

a  y.,  21  la.  44.    $jg  271,  274. 

a  v.,  68  N.  C.  556.    g  55a 

a  y.,  18  Oreg.  860.    §1121. 

a  y.,  20  Oreg.  437.    g  1121. 

U.  a  y.,  59  Fed.  R  8o7.    g  1832L 
Jasper,  a  y..  4  Dey.  82a    g  102a 
Jaarez,  P.  v.,  28  Cal.  880.    g  56a 
Jay,  a  v.,  84  N.  J.  86a    g  107a 
Jean,  a  v.,  42  La.  An.  94a    gg  878,  892. 
Jeandell,  G  v.,  2  Grant,  506.    gg  1012, 

132a 

a  y.,  5  Harr.  475.    g  1041. 
Jeans,  Reg.  v.,  1  C.  &  K.  539.    g  815. 
Jeff  y.  a,  89  Mis&  59a    gg  278,  27a 
Je£fer8on,  P.  v.,  52  CaL  45a     gg  604^ 
512. 

y.  a.  100  Ala.  59.     §  57a 

a  v.,  6  Ired.  305.    g  460. 

a  y.,  39  La.  An.  331.    g  75a 

a  y.,  77  Mo.  136.    g  425. 

U.  a  y..  60  Fed.  R  730.    g  55. 
Jefferson  Ca,  a  v.,  20  Fla.  435.    g  122a 
Jeffrey,  a  v.,  33  Ark.  13a    g  1291. 
Jeffries,  C.  v.,  7  Allen,  54a    g  699. 

Reg.  y.,  3  Cox,  »>.    ^  204. 

y.  a,  52  Ark.  420.    gg  1227,  1254. 

y.  a,  9  Tex.  Ap.  59a    g  161. 
Jelliaa,  Rex  y.,  1  East,  P.  a  13a    g  185a 


Jellyman,  Reg.  y.,  8  G  &  P.  604    gg  100, 

115a  1155. 
Jemroerson  v.  a.  80  Ga.  111.    g  5a 
Jenkins,  C,  v.,  10  Gray,  485.    g  724 

G  y.,  187  Mass.  57a    §  126a 

P.  y.,  16  CaL  431.    g  50a 

Reg.  v.,  9  C.  &  P.  3a    g  555. 

Reg.  v.,  L.  R  1  C.  C.  187.    g  42a 

Rex  y.,  Russ.  &  R}-.  244    gg  496, 
50a 

y.  a,  82  Ala.  25.    g  847. 

y.  a.  97  Ala.  6a    gg  681,  687. 

y.  a,  53  Ga.  8a    g  52a 

y.  a,  92Ga.47a    §267. 

y.  a,  98  Ga.  1.    g  16a 

y.  a,  15  Lea,  674    g  llOa 

y.  a,  1  Tex.  Ap.  84a    g  439. 

y.  a,  7  Tex.  Ap.  Ua    g  82a 

y.  a,  80  Tex.  Ap.  879.    g  257. 

y.  a,  62  Wis.  49.    gg  556^  618»  616^ 
619,  7ia  726. 

a  y.,  120  Ind.  26a    g  274 

a  y.,  5  Jones,  430.    g  494 

a  y.,  82  Kan.  477.    g  122a 

av.,78N.  G47a    g54a 

a  y.,  14  Rich.  2ia    ^g  877,  885. 

a  y.,  26  a  G 121.  g  aia 

a  y.,  90  Tenn.  580.    g  4a 
a  y.,  2  Tyler,  877.    g  571. 
Jenks,  Rex  y.,  2  East,  P.  G  514    g  500. 

y.  a.  17  Wi&  665.    g^  148,  1181. 
Jenness,  P.  y.,  5  Mich.  80a    gg  455,  461, 

1120,  1121. 
Jennett,  a  y.,  88  N.  G  665.  g  6ia 
Jennings*  Case,  2  Lewin.  180.    g  25a 
Jennings  y.  G,  17  Pick.  80.    gg  95,  1144 
G  y.,  8  Grat  624    g  1024 
C.  y.,  105  Mass.  586.    g  511. 
Reg.  y.,  Deara  &  B.  447.    g  54a 
Rex  y.,  4  C.  &  P.  249.    g  45a 
y.  a,  16  iDd.  335.    gg  la  1 15a 
V.  a,  9  Ma  85a    fJg  257,  26a 
y.  a,  5  Tex.  Ap.  29a    g  103a 
y.  a.  7  Tex.  Ap.  850.    g  86a 
ay.,  79  la.  5  la    gg  509,  514 
a  v.,  18  Mo.  435.    g  35a 
ay.,  98  Mo.  49a    g634. 
a  y.,  104  N.  C.  774    g  255. 
Jennison.  Reg.  y.,  L.  <St  G  157.    g  678. 
Jensen  y.  a,  60  Wis.  577.    g  1264 
Jenson.  Rex  y.,  1  Moody,  434     g  631. 
Jentzsch,  Ex  parte,  112  Cal.  468.    gg  56, 

77  1319. 
Jerdee  v.  a*  30  Wis.  17a    g  112a 
Jemegan,  U.  a  y.,  4  Cranch,  G  G  1. 

g  1071. 
Jerome,  P.  v.,  1  Mich.  142.    g  104a 
Jerry  y.  a,  1  Blackf.  895.    g  37a 
Jersey,  P.  y.,  18  Cal.  837.    ^  5«a 
Jervey,  Ex  parte,  66  Fed.  R  957.    §g  20, 

76.  1205. 
Jervis,  Rex  y.,  6  G  &  P.  15a    g  7ia 
Jesse  y.  a.  20  Ga.  15a    g  87a 

V.  a,  28  Misa  100.    gg  383,  52a 
Jester  v.  a,  14  Ark.  55a    g  1290. 
Jessop,  Reg.  y..  Dears.  &  B,  44a    g  670L 
Jett  y.  G,  18  Grat  98a    g  79a 


617 


Jbw-Joh.] 


TABLB  OF  OASBS. 


[Vol.  I,  §§  1-743. 


Jewett  Rejir.  ▼.,  2  Cox,  227.    §  594. 
Jillard  v.  C,  26  Pa.  St  169.    §  1271. 
Jim  V.  a,  15  Ga.  585.    §  801. 

V.  a,  5  Humph.  145.     ^  409. 

V.  a.  8  Humph.  603.    ^  69a 

V.  a,  3  Ma  lOa    §:;  12,  100. 

a  v.,  1  Dev.  14a    g  452. 

a  v„  8  Jones,  459.     ii  5ia 

V.  T..  1  Wash.  7a    §  295. 
Jim  Ti,  P.  v..  82  CaL  6a    §  606. 
Jiuks  V.  a.  5  Tex.  Api  Oa     §  546. 
Joaquin,  a  v.,  43  la.  131.    g§  668^  694, 
711. 

a  v..  69  Me.  2ia    §§  226,  894. 
JoblinR.  Rex  v.,  Russ.  &  Ry.  525.    §50a 
Jochinsky,  P.  v.,  106  Cat  6:ia    §§  509a, 

514 
Joe  V.  a,  6  Fla.  591.    §  89a 
Joecke),  a  ▼.,  44  Ma  234.    §859l 
JohanneflOD,  U.  &  ▼.,  35  Fed.   R  411. 

g2a 

John,  Beg.  ▼.,  13  Cox,  100.    §^  145,  738. 
Rex  v..  1  East,  P.  C  857.    t^^  426, 430. 
RexT.,  7a&P.  324    §54a 
V.  a,  28  Wis.  504    g75a 
a  v.,  8  Ire<L  880.    §§  160,  84t 
a  ▼.,  5  Jones,  16a    §  469. 

Johns,  a  v.,  6  Gray,  274    g  8Sa 
S.  v.,  32  La.  An.  812i     g  272. 
a  ▼.,  124  Ma  379.    g  119(1 
U.  a  v.,  1  Wash.  G  C.  363.     §  1847. 

Johnson  v.  C.  6  Bush,  430.    g  644 
V.  G,  24  Grat  65a    g57a 
V.  G,  29  Grat  79a    g  194 
V.  G,  81  Ky.  825.    S  39a 
V.  G,  86  Ky.  12a    g  1077. 
V.  G,  87  Ky.  189.    §  50a 
V.  G,  24  Pa.  St  38a    S  36a 
G  ▼.,  10  Allen,  19a    §  1089. 
G  ▼.,  162  Mass.  59a    ^  5M. 
G  ▼.,  133  Pa,  St  29a    S?>  592,  72a 
G  v.,  134  Pa  St  6a5.    i^  USH, 
G  ▼.,  162  Pa.  St  63.    §  40a 
▼.  Irasburgh.  47  Vt  28.    §§  1321, 

132a 

▼.  Miller,  68  la.  529.    ^  617. 

V.  Ogilby,  8  P.  Wms.  277.    §  989. 

V.  Patterson,  14  Conn.  1.    §  14a 

V.  P.,  22  III  314     fc5{5  960.  98a 

V.  P.,  83  111.  481.     g§  12;i9.  125a 

V.  P.,  94  III  50a    §g  867,  875,  876^ 

878  881 
V.  P.,  118 'ill.  '99.     §§  635,  550,  554, 

562,  591. 
▼.  P.,  123  111.  624.     §§  89,  909. 
V.  P.,  55  N.  Y.  5ia     S  2a 
P.  v.,  71  Gal.  384    §  G54 
P.  v.,  91  Cal.  265.     g  560. 
P.  v.,  106  Cal.  289.     g  460. 
P.  v.,  12  Johns  29a     S  67a 
P.  v.,  81  Mich.  573.     §  6()a 
P.  v.,  86  Mich.  175.     §  1017. 
P.  v.,  110  N.  Y.  134     gS^  355,  9da 
P.  v.,  139  N.  Y.  35a    ^g  411,  4ia 
Reg.  v..  Car.  &  M.  2ia    g§  lia  201, 

501. 
Reg.  v.,  6  Cox,  la    g  80a 


Johnson,  Beg.  t^  Dears.  &  R  84a    §  54a 
Reg.  ▼.,  2  Den.  8ia    g  560. 
Reg.  v.,  li.  &  G  489.    g§  328,  228a, 

57a 
Reg.  v..  L.  &  C.  63a    (^g  444, 462, 464 
Reg.  T..  U  R  2  G  G  15l     §§858^ 

859. 
Rex  ▼.,  2  East,  P.  G  48a     §  OOa 
Rex  v..  3  Maa  &  a  539, 55&     ^'§  635, 

a>a  G56a. 
Rex  ▼.,  2  Rusa.  Cr.  110.    g  596L 
▼.  a.  1  Ala  Sel.  Ca&  7a     §  826L 
▼.  a,  17  Ala  6ia    gg  362,  426,  427. 
V.  a,  82  Ala.  583.    g  119:1. 

V.  a,  ai  Ala.  36a  g  a57. 

V.  a.  da  Ala.  370.    gg  772,  79L 
V.  a,  37  Ala.  457.    g  829.  » 

▼.  a,  44  Ala.  414    g  123a 

▼.a,  47  Ala  6a    g6ia 

▼.  a,  61  Ala.  9.    §  82a 
▼.  a,  69  Ala  25a    g  80a 
V.  a,  69  Ala  69a    §  84a  ' 
V.  a,  73  Ala  48a    §5oa 
▼.  a,  73  Ala  5>a    g  57a 
V.  a,  74  Ala  887.    (^  13ia 
▼.  a,  75  Ala  7.    §i5  1291,  1801.  130& 
▼.  a.  83  Ala  6a    §  131.5. 
▼.  a,  92  Ala  8a    ^  1027. 
V.  a,  94Alaa5.    ^Ji  347,  85t 
V.  a,  98  Ala  57.     g  819. 
V.  S.,  100  Ala  5a    8  54a 
V.  a,  102  Ala  1.    gg  838.  426,  427. 
V.  a.  13  Ark.  684.    g  1294 
V.  a.  29  Ark.  81.    §  390. 
V.  a,  33  Ark.  181.     i$  59a 
V.  a,  36  Ark.  24a     g  687. 
V.  a,  87  Ark.  9a     §  1^39. 
V.  a.  40  Ark.  45a    §  1274 
V.  a.  58  Ark.  57.    g^  303.  8ia 
V.  a,  60  Ark.  80a    5$  107a 
V.  a,  9  Baxt  279.    g  62a 
V.  a.  14Ga55.    §26.5. 
^.  a,  2tfGa611.    §257. 
V.  a,  30Ga42a    §267. 
V.  a,  48Galia    §5ia 
V.  a,  68  Ga  897.    gg  85^  859L 
V.  a,  58Ga491.    §589. 
▼.  a,  60Ga684    §  127a 
▼.  a,  02  Ga  299.    g  75a 
V.  a,  72Ga67a    §304 
V.  a,  88  Ga  5.5a    §  1287. 
Y.  a,  88Ga20a    8  411. 
▼.  a,  92Ga3a    g5i27a27a 
▼.  a,  2  Ind.  65a    §  199. 
▼.  a,  11  Ind.  481.    (SC84 
V.  a,  68  Ind.  43.     g  831. 
▼.  a,  74  Ind.  197.    §  125a 
▼.  a,  75  Ind.  55a  §§  665. 60a  706^  7aa 
V.  a,  47  Miss.  671.    g  55a 
Y.  a,  54  Mis&  430.    §307. 
▼.  a,  63  Miss.  22a    gg  ^\  123a 
v.  a,  63  Miss.  Sia    §  424 
T.  a,  66  Miss.  18a    «^  307. 
T.  a,  27  Nebt  687.     §:<  225.  46a 
V.  a,  26  N.  J.  3ia     ^§  957,  979,  968^ 
98a 

V.  a,  29  N.  J.  45a  §2a 


618 


Vol.  II,  §§  743-1359.]       table  op  oases. 


[JoH-Jow. 


Johnson  v.  a,  17  Ohio,  59a    §  456. 
y.  8.,  11  Ohio  St  824    §584. 
▼.  a,  4  Sneed,  614    §1285. 
V.  a,  17  Tex.  615.    gt^  235,  271. 
▼.a,  26  Tex.  117.     S  256. 
▼.  a,  27  Tex.  75a    §  8oa 
V.  a.  29  Tex.  492.     $5  589. 
V.  a,  80  Tex.  74a     g  830. 
▼.  a.  36  Tex.  19a    g§  1290,  1802. 
V.  a.  86  Tex.  875.    §  544 
V.  a,  39  Tex.  89a    §  557. 
V.  a,  41  Tex.  65.     §  67a 
V.  a,  41  Tex.  6oa    S  •'>«6. 
▼.  a,  43  Tex.  57a     Ji§  225,  2821 
T.  a.  1  Tex.  Ap.  130.    §  26a 
V.  a,  3  Tex.  Ap.  590.    §S$  118,  96a 
V.  a,  4  Tex.  Ap.  26a    ^  8^5. 
V.  a,  4  Tex.  A  pi  594     g  546. 
T.  a.  4  Tex.  Api  59a    §  274 
V.  a,  5  Tex.  A  p.  4a    S  255. 
T.  a,  7  Tex.  Ap.  210.     §  259. 
▼.  a,  10  Tex.  Ap.  571.    §  17a 
V.  a,  12  Tex.  Ap.  885.     g  6ia 
V.  a,  18  Tex.  Ap.  37a    <$  609. 
V.  a,  18  Tex.  A|i.  8a5.    g  409. 
V.  a,  20  Tex.  Ap.  609.    55  1120. 
▼.  a,  26  Tex.  Ap.  631.    §§809,8ia 
V.  a,  27  Tex.  Ap.  16a     §  450. 
V.  a,  28  Tex.  Api  56a     §  1137. 
V.  a,  80  Tex.  A  p.  419.     $;§  362, 415. 
V.  a,  81  Tex.  Ap.  464.    g  1051. 
V.  a,  82  Tex.  Ap.  Sa    §  920. 
V.  a,  82  Tex.  Ap.  604    §  1188. 
a  v..  88  Ark.  56a    §65a 
a  v.,  7  Blackf.  49.    g§  859,  87a 
a  v.,  40  Conn.   ISa     g§  162,  831, 

360. 
a  v.,  41  Conn.  684.    ^  162,  831,  860. 
a  y.,  8  Hill  (a  C.\  1.    i§  551. 
a  v.,  102  Ind.  247.    S86a 
a  v.,  8  la.  525.    §§  85a  a5a  861. 
a  v.,  19  la.  230.    ^  228,  52a 
a  v..  26  la.  407.    ^§  744, 760, 757. 794 
a  T.,  49  la.  141.    §  634 
a  ▼.,  61  la.  504    g  124a 
a  v.,  69  I&  62a    i^g  1272, 1274 
a  v.,  72  la.  89a    i^  355. 
&v.,  89Ia.l.    §112a 
a  ▼.,  89  la.  594.    §1004. 
a  ▼.,  1  Ired.  854    §i^  881,  842. 
a  v.,  2  Jones,  247.    §  4ia 
a  ▼.,  8  Jones,  26a    §  33a 
a  v.,  10  La.  An.  456.    §420. 
a  ▼.,  80  La.  An.,  Pt  I,  806.    §  607. 
a  v.,  80  La.  An.,  Pt  II,  904.    ^  69a 
a  T.,  80  La.  An.,  Pt  II,  921.    §§  368, 
404 

v.,  81  La.  An. 

v.,  35  La.  An. 

v.,  38  La.  An. 

v.,  41  La.  An. 


a 
a 
a 
a 


36a 
96a 
68a 
107a 

a  T.,  42  La  An.  559. 
a  v.,  a5  Me.  862.    ^  124a 
a  v.,  12  Minn.  47a     JsjS  1073,  108a 
a  v.,  48  Minn,  am    (^  41. 
a  v.,  76  Ma  121.     ^^  308,  809,  311, 
828,  410,  426,  922. 


§404 
§414 

§5ia 

§430. 
§925. 


Johnson,  a  v.,  81  Ma  60.  §  271. 
a  v.,  93  Ma  7a  §§  6ia  934 
a  v.,  115  Ma  480.  §§  1100, 110%  1104 

1105,  1106.  1107. 
a  v.,  118  Ma  491.    §^426,480. 
a  v.,  129  Ma  2a    g  271. 
a  v.,  9  Nev.  17a     S  279. 
a  v.,  33  N.  H.  441.    ^^  84a  846, 1267. 
a  v.,  67  N.  C.  55.     §  45a 
a  v.,  75  N.  C.  174.     §  24a 
a  v.,  100  N.  C.  494     §  44a 

a  v.,  114  N.c.  84a   §7a 

a  v.,  3N.  D.  150.     §271. 
a  v.,  2  0reK.  115.     $«  55a 
a  v.,  7  0reK.  210.     §  lua 
a  v.,  Phill.  140.    §  47a 
a  v.,  3  R  L  94     gg  1229.  1277. 

a  v.,  16  a  a  i87.  siosi. 
a  v.,  20  a  c.  387.  §  «4a 

a  v.,  21  Tex.  775.     §  634 

a  v.,  41  Tex.  504.    ^  1310. 

a  v.,  28  Vt  5ia    §  460. 

a  v.,  1  Win&,  Na  1.  2.Ja    §  62a 

T.  v.,  9  Mont  21.    §  359. 

V.  u.  a,  157  u.  a  3>o.  §  4ia 

U.  a  v.,  2  Cranch,  C.  C.  21.    §  494 

U.  a  v.,  26  Fed.  R  68a    ^  968,  96a 

U.  a  v..  2  Sawy.  48a     §  950. 
Johnston's  Case,  5  Grat  660.   ^§  189,  888, 

839,  34a 
Johnston  v.  C,  22  Pa.  St  lOa    §§  1319, 
1323 

V.  C,  85  Pa.  St  64    g  501. 

Reg.  v.,  2  Moody,  254.     S  667. 

V.  a,  100  Ala.  8a     $$  539. 

V.  a.  15  MisA  5a    §J$  1290, 1291. 

V.  a,  7  Ma  lai  §  la 

V.  a,  25  Tex.  Ap.  731.    §  53a 
a  v.,  76  N.  C.  2m,     S  464 
a  v.,  11  Tex.  2a    ^  26a 

u.  a  v.,  124  u.  a  23a  g  sa 

Joice  T.  a,  53  Ga.  50.    g§  46a  46a 
Joiner  v.  S.,  62  Ga.  560.    §  44a 
Jolly  V.  a.  94  Ala.  la    §  196. 

a  v.,  3  Dev.  &  R  lia   5i§  1087, 109a 

a  v.,  96  Ma  485.    §  93a 

U.  a  v..  87  P^ed.  R  lOa    §§  762, 77L 
Jonathan,  a  v.,  8  N.  H.  6a    ^  14a 
Jones,  Ex  parte^  31  Tex.  Ap.  42a  §§841, 
36a 

V.  Andover,  10  Allen,  la 

▼.  Clay,  1  Bos.  &  P.  191. 

V.  G,  17  Grat  56a    §  60). 

V.  a,  31  Grat  880.    §  2a5. 

Y.  C,  75  Pa  St  40a    §§  16a  86a 

V.  C,  1  Rob.  (Va)  74a    §  48a 

V.  C,  80Va.  la     §1130. 

V.  C,  86  Va  661.    §  7a 

G  v.,  10  Bush,  72a    §  324 

G  v.,  2Grat  Oai.    §  112,'5l 

G  v.,  1  Leigh.  59a     §§  35a  354,  85a 

v.  Estis,  2  Johns.  37a    §  84. 

V.   Hun^erford,  4    Gill    &    J.  40a 

j5o2a 

T.Jones,  71  Cal.  8a     §  54a 
T.  Leonard,  50  la  lOa     §  36a 
V.  P..  6  Cola  45a    g  307. 


§132a 
§11. 


619 


JON^ON.] 


TABLX  OF  OABBB. 


[Vol.  I,  §§  l-74i 


Jooes  ▼.  P..  12  III.  259.    gg  617,  61& 
T.  p..  14  111.  lOtt.     «  120«. 
P.  v..  53  Cal.  5a    S609. 
P.  v.,  63  Cat.  16a     $  160. 
P.  ▼.,  6  Mich.  176.    g  119a 
P.  v.,  46  Mich.  441.    g  326. 
P.  v..  49  Mich.  591.     §  589. 
P.  v.,  62  Mich.  804     §  74a 
Reg.  v..  1  C.  &  K.  181.     g  830. 
Reg.  v.,  1  a  &  K.  80a    S  62a 
Reg.  v.,  2  a  &  K.  286.    §  56a 
Reg.  v.,  2  C.  &  K.  89a     ^  78a 
Reg.  v.,  8  C.  &  K.  84a    §  695u 
Reg.  v.,  Car.  &  11  611.     ^  566,  562L 
Reg.  v..  Car.  &  M.  614    §  107a 
Reg.  v..  9  a  &  P.  761.    §§  205^  788, 

789. 
Reg.  v.,  2  Cox,  484    §  78a 
Reg.  v.,  8  Cox,  441.    g  25a 
Reg.  v.,  5  Cox,  22a    g78a 
Reg.  ▼.,  6  Cox,  467.    ^  67a 
Reg.  ▼.,  11  Cox,  89a    §  48a 
Reg.  ▼.,  11  Cox,  644    §  849. 
Reg.  ▼.,  12  Cox,  62a    §  86L 
Reg.  v..  14  Cox,  a    §  615. 
Reg.  v..  14  Cox.  62a    S611. 
Reg.  v.,  Dears.  &  R  655.    g  6da 

Reg.  v.,  1  Den.  551.    §  69a 

Reg.  ▼.,  21  U  T.  89a    §  107a 

Reg.  v.,  4  I*  T.  (N.  a)  154    §447. 
'     Reg.  T.,  11  Q.  a  D.  lia    §  1084 

Reg.  ▼.,  1  Salk.  879.    §§  la  661. 

Rex  v.,  4  C.  &  P.  217.    §584 

Rex  v.,  7  C.  &  P.  161.    1 555. 

Rei  ▼.,  7  a  &  P.  88a    §64a 

Rex  y.,  2  East,  P.  Q  604    §  495. 

Rex  ▼.,  2  East,  P.  Q  88a    g  79a 

Rex  ▼.,  2  East,  P.  C.  941.    g75a 

Rex  v.,  2  East,  P.  C.  991.   g^  744^  754 

Rex  v.,  1  Leach.  189.    §  47a 

Rex  v..  Peake.  87.    §  88a 

V.  Rice.  18  Pick.  44a     S  939. 

V.  S.,  18  Ala.  15a    gS  169.  68a 

V.  &,  50  Ala.  161. 

V.  a.  51  Ala  la 

V.  a,  60  Ala.  99. 

V.  a,  67  Ala,  84    §  107a 

V.  a,  08  Ala.  559.     t^  125a 

V.  a,  76  Ala.  a    §  419. 

V.  a,  90  Ala.  62a     §5^  311,  85a 

V.  a.  96  Ala.  5a    ^  1247. 

V.  a.  103  Ala.  1.    gS  125,  4ia 

V.  a,  58  Ark.  890.    $$4^  214,  395. 

V.  a.  18  Fla.  889.    S  509. 

V.  a,  29  Ga.  594    g?5  162,  329,  89L 

V.  a.  63  Ga.  141.     S^  504 

V.  a,  63  Ga.  895.    §  53a 

V.  a.  64  Ga.  697.     s^  2ia 

V.  a,  65  Ga,  147.    ^  373a. 

V.  a.  65  Ga  621.    fc^  377. 

V.  a,  75  Ga.  825.     t^  495. 

V.  a,  93  Ga.  547.     g  659. 

V.  a,  —  Ga.  — ,  25  a  R  R  8ia 
^  560,  659,  66G. 

V.  a.  lllnd.  357.    8  79a 

v.  a,  35  Ind.  122.     g  38a 

▼.  a.  50  Ind.  47a    §684 


^g  758,  80L 

1031. 

92a 


Jones  ▼.  a.  53  iQd.  235.    §  55a 
V.  a,  69  iDd.  229.    §1$  la  554 
▼.a, 71  Ind.  6a  §§414426,427,488, 

429,480. 
▼.  a,  16  Lea,  46a  §1107. 
▼.a,70Md.  82a  gll4a 
▼.  a,  26  Miss.  247.  §  619. 
▼.  a,  51  Misa  7ia  §  600. 
▼.  a,  57  Miss.  684.  g  4ia 
▼.  a,  70  Miss.  401.  g  481. 
▼.  a,  28  NeK  495.    g  102a 

▼.  a,  11 N.  H.  26a  g  5oa 

▼.  a,  51  Ohio  St  881.    §826^ 
▼.  a,  11  8m.  &  M.  8ia    §27a 
▼.  a,  18  Tex.  16a    ^  8a5.  89a 
V.  a.  8  Tex.  Ap.  22a    §  815. 
▼.  a.  4  Tex.  Ap.  48a    g  420. 
▼.  a,  5  Tex.  Ap.  897.    §  ^34 
V.  a,  8  Tex.  Ap.  64a    §  7ia 

▼.  a,  9  Tex.  Ap.  na  g  ii6a 

▼.  a,  10  Tex.  ApL  55a    §  44a 

V.  a,  18  Tex.  Ap.  485.    §  46a 

V.  a,  20  Tex  Ap.  66a    §  SOU 

▼.  a.  22  Tex.  Ap.  680.    g  66a 

V.  a,  25  Tex.  Ap.  621.    g  607. 

V.  a,  28  Tex.  Api  4a    §  557. 

V.  a,  29  Tex.  Ap.  83a    §  85a 

V.  a.  29  Tex.  Ap.  347.    g  llSa 

V.  a.  81  Tex.  A  p.  177.    g  40a 

V.  a,  81  Tex.  A  p.  25a    g  84a 

▼.  a,  82  Tex.  A  p.  583.    g  126a 

V.  a.  88  Tex.  Api  49a    §g  241, 841. 

a  v.,  1  Bay,  207.    S  774 

a  v.,2Dev.  &a544    §565. 

a  ▼.,  8  Dev.  &  a  12a    §  617. 

a  ▼.,  1  Houst  Cr.  C.  21.    §  85a 

a  v.,  8  iDd.  ApL  121.    §§  1218;  187& 

a  ▼.,  10  la.  20a  g  505; 

S.  ▼.,  18  la  26a  g^  053,  974^  97a 

a  v.,  88  la  a    §  617. 

a  ▼.,  64  la  84a  §  33a 

a  v.,  70  la  50.>.  g  4a5. 

a  ▼.,  89  la  18a  §§  302,  SOQ,  810^ 

811. 

a  v.,  9  Ired.  8a  §  115a 

a  v.,  16  Kan.  6oa  §  iioa 

a  v.,  41  Kan.  80a    §  407. 

a  v.,  38  La.  An.  79a    g§  870,  42a 

a  v.,  39  La.  An.  935.    g  44a 

a  v.,  41  La  An.  784    §  57a 

a  v.,  45  La.  An.  1454.    §  38a 

a  ▼.,  1  McMuI.  23a    §g  793, 794^  7901 

av.,  73  Me.  28a    §251. 

a  v.,  71  Misa  87a    gg  914.  917. 

a  v.,  20  Mo.  5a    §§  345.  361,  38a 

a  v.,  53  Ma  48a    gg  1024, 1027. 

a  v.,  64  Ma  391.    g  35a 

a  v.,  68  Ma  197.    §  844. 

a  v.,  106  Ma  30a     g  524 

a  v.,  7  Nev.  4oa    §  6oa 

a  v..  .50  N.  a  36a    ^g  157,  165,  d6t 

a  v..  65  N.  C.  395.     g  54a 

a  v.,  70  N.  G  75.    gi?  Cfil.  66a 

a  v.,  78  N.  C.  4Ja     $5g  931,  934 

a  v.,  83  N.  C,  605.    g  44a 

a  v.,  91  N.  a  62a    g  890. 

av.,  95N.  a58a  §24a 


620 


Yoi.  n,  §§  743-1359.]       table  of  oasbs. 


[Jon-Kait. 


Jones,  a  ▼.,  18  Ore^.  256.    §  86. 

&v.,  29&a201.    ^§306,  83a 

&  v.,  18  Tex.  874    §  ll85i 

a  v.,  33  Vt  44a    g  82a 

a  v.,  89  Vt  870.    ^  1235. 

a  v.,  20  W.  Va.  764.    6§267,8ia 

▼.  U.  a,  6  Cranch,  a  C.  647.  §§  680, 
684,  697. 

▼.  U.  a,  27  Fed  R  447.    §  188a 

U.  a  v.,  14  Blatch.  90.    g  859. 

U.  a  ▼.,  20  Blatch.  235.    §  1831. 

U.  a  v..  81  Fed.  R  7ia  g§  617. 1880. 

TJ.  a  v.,  81  Fed.  R  725.    §  1380. 

U.  a  v.,  82  Fed.  R  48a    g§  674, 689, 
135a 

U.  a  v..  69  Fed.  R  97a    §§  59a 

U.  S.  v..  8  Wash.  O.  C.  209.  g§  468, 1859. 

U.  a  v.,  8  Wash.  G.  G  22a    §  194. 

U.  8.  v.,  8  Wash.  C  Q  22a    §  1359. 
Jorasco  ▼.  a,  6  Tex.  Ap.  23a    §  60L 

▼.  a,  8  Tex.  Ap.  54a    §  612. 
Jordan,  In  re,  49  Fed.  R  28a    §  1217. 

▼.  Circuit  Ct,  69  la.  177.    §  Q. 

G  v.,  18  Pick.  2a    §  1221. 

R  v.,  66  CaL  la    g§  665,  67a 

Reg.  ▼.,9G&R  lia    ^  449,  45a 

Rexv.,  7G&R43a    §206. 

▼.  a,  79  Ala.  9.    §^  194. 292, 888, 419. 

▼.  a,  81  Ala.  20.    §§  199,  291,  48t 

Y.  a,  82  Ala.  1.    §196. 

V.  a,  22  Fla.  52a    §1274. 

V.  a,  22  Ga.  545.    §  89a 

▼.  a,  88  Qa.  585.    §  lOL 

▼.  a.56Ga.9a    §214 

▼.a,60Ga.65a    §  114a 

Y.  a,  11  Tex.  Api  435.    §804 

a  v.,  89  la.  887.    §§1229,1274 

aT.,69Ia.50a    §§617,  6ia 

a  ▼.,  72  la.  377.    §  120a 

a  Y.,  87  la.  8a    §504 

a  Y.,  84  La.  Ajl  12ia    §  684 

a  Y.,  89  La.  An.  840.    §  5ia 

aY.,  19Ma2ia    §26a 

aY.,75N.  G27.    §221. 
Josei  n.  a  Y.,  68  Fed.  R  951.    §a 
Joeefa   Segunda,   The^    6  Wheat  83a 

§185a 
Joseph  Y.  a,  42  Ind.  87a    §  124a 
Josephdaffer  y.  a,  82  Ind.  40a    §  127a 
Josephs  V.  Atkins,  2  Stark.  76.    §  611. 
Joslyn  Y.  a,  128  Ind.  16a    §  60a 
Josselyn,  G  y.,  97  Mass.  411.    g  1821. 

R  Y.,  89  Cal.  89a    §  1151. 
JoBslyn  Y.  G,  6  Met  236.    §^  509,  511. 
Jonrdine,  U.  a  y.,  4  Cranch,  G  G  38a 

§114a 
Journey  v.  a.  1  Mo.  42a    §  la 
Joy  V.  a,  14  Ind.  13a    §  877. 
Joyce,  Reg.  y.,  L  &  G  57a    §  75a 

Rex  v.,  Carr.  G  L.  184    §  78a 
Joyner,  a  y.,  81  N.  G  534    §  1217. 
Jowers,  a  Y.,  11  Ired.  555.    §  241. 
Jnaraqui  y.  a,  28  Tex.  625.    §  881. 
Juarez,  R  y.,  28  Cal  380.    §  56a 
Judd,  G  v.,  2  Mass.  82a    §§  88, 966,  977, 
98a 

RY.,10Gal8ia    §88a 


Judd,  Rex  v.,  2  East,  R  G  lOia    §  52a 
Judefind  y.  a.  78  Md.  5ia    §  13ia 
Judge  V.  a,  58  Ala.  40a    §  33a 
Judges,  P.  v.,  13  Johns.  85.    ^^  ^^7. 
Judy,  a  v.,  60  Ind.  138.    ^  1031. 
Julien,  a  Y.,  48  la.  445.    ^  84a 
Julius,  G  Y.,  143  Mass.  13a    §  1257. 
Julow,  a  Y.,  129  Mo.  16a    g  55. 
Jumel,  a  Y.,  13  La.  An.  39a    ^  103a 
Jumpertz  y.  R,  21  111.  375.    §5§  401,  407. 
Juneau,  a  v.,  88  Wis.  180.    §§  456,  1185. 
Jung  Ah  Lung,  U.  a  y.,  124  U.  a  62L 

§  1344. 
Junkin,  G*  v.,  170  Pa.  St  194    §  4a 
Jupitz  Y.  P.,  84  III.  5ia    §  71a 
Jurgins,  a  y.,  81  Tex.  68a    g  1804 
Justice  Y.  a.  99  Ala  180.    g.42a 

a  v.,  2  Dev.  199.    §  G60. 
Justices  Y.  P.,  90  N.  Y.  12.    §  560. 

Reg.  Y.,  17  Q.  B.  D.  598;  18  Q.  R  D. 
814    §71  a 

Reg.  v.,  24  Q.  R  D.  181.    §  4a 

a  v.,  15  Ga.  4oa  g  122a 

Justus,  a  Y.,  11  Oreg.  17a        407. 

Eladgihn  y.   Bloom ington,  58  III  22a 

g  122a 
Kaetin  v.  G,  84  Ky.  354    §  38a 
Kahlenbeck  y.  a,  119  Ind.  lia    §  4ia 
Kahler,  P.  y.,  93  Mich.  625.    g  1241. 
Kahn  y.  a,  58  Ind.  16a    §  765. 
Kain,  Reg.  y.,  8  G  &  P.  187.    §  740. 

Y.  a,  8  Ohio  St  30a    g§  361,  38a 

a  Y.,  118  Ma  a    §69a 
Kaiser  Y.  a,  85  NeK  704.    §614 

a  Y.,  124  Ma  651.    §4ia 
Kalb,  a  Y.,  14  Ind.  40a    §1257. 
Kaler,  a  Y.,  56  Me  8a    §  124a 
Kaliski  y.  Grady,  25  La.  An.  57a  §  1211. 
Kalloch.  P.  v.,  60  Cal.  lia  J  914 
Kaltmeyer,  U.  a  v.,   16  Fed.  R  76a 

gl38a 
Kaminsky,  P.  y.,  78  Mich.  637.  §  1129. 
Kamman  v.  R,  24  III  Ap.  88a   §  126a 
Kammann  y.  P.,  124  RL  481.    §  126a 
Kamp,  G  v.,  14  R  Mon.  385.    g  123a 
Kanavan*s  Case,  1  Me.  22a    g  116a 
Kane  y.  G.  89  Pa.  St  52a    §  1265. 

Y.  G,  109  Pa.  St  541.    §  424 

G  Y.,  92  Kv.  457.    §872. 

G  Y.,  108  Mass.  42a    §g  922,  92a 

G  Y.,  143  Mass.  9a    g  125a 

G  Y.,  150  Mass.  294    g  124a 

V.  P.,  8  Wend.  20a    §180. 

P.  Y.,  131  N.  Y.  Ill ;  142  N.  Y.  36a 
gg  13a  142,  82a 

a  Y.,  33  La.  An.  126a   g§  876,  54a 

aY., i5RL39a  gi2ia 

a  Y.,  63  Wis.  26a    gg  499.  509,  5ia 
U.  a  Y.,  19  Fed.  R  ia    g  182a 

Kansas  Ass'n,  a  v.,  45  Kan.  851.   §  1315. 

Elansas  (City  of)  v.  Corrigan,  86  Ma  67. 

g6a 

Y.  White,  69  Ma  2a    g  6a 
Kansas  City  y.  Clark,  68  Ma  58a    §§6, 

9a 

Y.  Flanders,  71  Ma  281.   §  122a 


621 


Kan-Kel.] 


TABLE  or  OASES. 


[Vol.  I,  §§  1-742. 


KanRM  City,  etc.  R  Co.,  S.  v.,  82  Fed.  R 

733.    S*7. 
Kantler,  S.  v.,  33  Minn.  69.     §g  1212, 

122a 
Karpowski,  a  v.,  167  Pa.  St  22o.   g§  696^ 

699,  710. 
Karp  ▼.  a,  100  Ala.  4.    ^  307. 
Kartz,  S.  v..  13  R  I.  52a'   g  1215. 
Earwisch  v.  Atlanta.  44  Ga.  404.    g  1819. 
KaaiMiP,  a  v.,  5  Wash.  174     $5  554. 
Kaster.  a  v..  35  la.  221.    g§  1109.  1170, 

1171, 1182,  lias. 

KattlemaD,  S.  v.,  ^5  Mo.  105.    §  765. 
Kaub.  a  v.,  90  Mo.   196.     |$^  1810,  J3ia 
Kaafman  v.  Dostal,  73  la.  691.    g.^  1201, 
1207. 

V.  a.  49  Iiid.  24a    §719. 

a  v.,  59  la.  273.    §1309. 
Kay,  Reg.  v.,  Doars.  &  K  231.    §  54a 

V.  a,  40  Tex.  29.     §  565. 
Kealey,  Reg.  v.,  2  Den.  6a    §  683. 
Kearley.  a  v.,  26  Kan.  77.    tji$  342,  85a 
Kearney  v.  a,  48  Md.  16.    §  595. 
Kearny,  Ex  parte,  55  Cal.  212.    g  1017. 
Keasling,  a  v..  74  la.  62a    §§  274,  278, 

357  361   365. 
Keator  *  v.  p!,  82  Mich.  484    §§  856,  875. 
Kee  y.  a,  28  Ark.  155.    ^  292w 

U.  a  y.,  89  Fed.  R  60a    §937. 
Keef  e  ▼.  P.,  40  N.  Y.  34a    §g  326,  865^ 
867. 

▼.  a,  19  Ark.  190.    §  282. 

a  v.,  64  Kan.  197.    §  307. 
Keefer,  P.  v..  65  CaL  232.    §5^  214,  89a 

P.  y.,  97  Mich.  15.    §§  1275,  127a 
Keel,  a  v.,  54  Mo.  182.    §§  875,  87a 
Keeland,  a  v.,  90  Ma  387.    t$  609. 
Keele,  a  y.,  105  Ma  3a    §  26a 
Keeler,  Ex  parte,  —  a  G  — ^,  23  a  E. 
R  865.    §§  1208,  1214 

v.  a,  15  Tex.  Ap.  111.    §760. 

a  y.,  28  la.  551.    §39a 
Keeley,  P.  y.,  81  Cal.  210.    §§  23a  8ia 
Keeller  y.  a,  4  Tex.  Api  627.    §  63a 
Keely  v.  a,  14  Ind.  3a    §  56a 
Keen,  8,  ▼.,  34  Ma  50a    §^  128^  122a 

a  y.,  10  Wash.  9a    §462. 

U.  a  v.,  5  Mason,  453.    §  924 
Keena,  Reg.  v.,  L.  R  1  Q  C.  Ua    §  68a 

a  y.,  63  Conn.  829.    g  629. 
Keenan  v.  O..  44  Pa.  St  66.    §§  162,  867, 
858,  365. 

G  y.,  11  Allen,  262.    §1280. 

G  v.,  07  Pa.  St  20a    §§  1043^  1060. 

V.  a,  8  Wis.  132.     §  36a 

a  v.,  57  Conn.  28a    §  & 

a  v.,  8  Rich.  45a    §  86a 
Keene,  a  v.,  50  Mo.  357.    §307. 
Keener  y.  a,  18  Ga.  194    (^^^  304  807. 
Keeney,  Ex  parte,  84  Cal.  304    §  6a 
Keeper  of  Prison,  G  y.,  2  Ashm.  227. 

^  353,  854 
Keeran,  a  y.,  5  R  L  497.    §§  1207, 124a 
Keesler,  a  y.,  78  N.  G  469. "  §  1  I2a 
Keeter,  S.  y.,  80  N.  G  472.    §  76a 
Keeton  y.  G,  92  Ky.  62a    §§  161,  477, 

479. 


Keffer,  Pennsylvania  ▼.   Addison,  390L 

§9oa 

Kegan,  a  y.,  62  la.  lOa    §§  480,  48SL 
Kegg  V.  a,  10  Ohio,  75.    §  754 
Keggon,  a  v..  55  N.  H.  la    §  1281. 
Kehoe  ▼.  G,  85  Pa.  St  127.    ^§  359,  419, 

42a 
Keighley,    Reg.   ▼.,    Deara    &   R    143L 

§^  68U,  681,  690. 
Keil,  Ex  parte,  85  Cal.  809.    §  489. 
Keir  ▼.  Leeman.  6  Q.  R  3aS.     §  939. 

P.  ▼.,  78  MicK  9a    §  71. 
Keiser  y.  S.,  58  Ind.  379.    ^  1327. 

y.  a,  78  Ind.  430.    ^[^  94  1224 

V.  a,  82  Ind.  37a     §  1234 
Keisler,  a  v.,  6  Jones,  7a    §  1802. 
Keith,  G  v.,  8  Met  631.    §  la 

Reg.  ▼.,  Deara  48a    §  76a 

▼.a,  91  Ala.  a    §1204 

y.  a,  97  Ala.  8a    §8ia 

y.  a,  83  Tex.  Ap.  841.    §  16a 

a  y.,  87  Ark.  9a    §  123a 

a  y.,  47  Minn.  55a    §§1102.  1107, 

iioa 

a  v.,  63  N.  G  140.    §  7a 
Keithler  y.  a.  10  Sm.  &  M  19a    §  20a 
Keizer    ▼.    Randleman,    6   Jones,  47a 

§  1221. 
Keley  v.  S.,  12  Tex.  Ap.  245.    §  257. 
Kelleher.  Reg.  y.,  2  Ir.  Lu  R  11.    ($684 

a  y.,  81  Me.  84a  §§  1248, 127a 
Kellenbeck  ▼.  a,  10  Md.  481.  §  630. 
Keller  v.  a,  61  Ind.  111.    ^^ 67a  699, 70a 

y.  a,  11  Md.  625.    §§  1206.  122a 

T.  a,  12  Md.  S2a    §§  96,  97. 

U.  a  v.,  19  Fed.  R  m    §§347, 86L 
Kelley,  G  v.,  123  Mass.  417.    §  8dSi 

G  ▼.,  140  Mass.  441.    §  1237. 

y.  a,  53  Ind.  311.    §  29a 

v.  a,  18  Tex.  Ap.  26a    §  6ia 

y.  a,  31  Tex.  Apt  211.    §  616. 

▼.  a,  31  Tex.  Api  21  a    §  16a 

V.  a,  82  Tex.  Ap.  679.    §  109a 

ay.,  47  Vt  294    §  lOia 
•  a  y.,  65  Vt  531.    §  6ia 
Kelliher,  G  y.,  12  Allen,  48a    §  9a 
Kellner,  a  y.,  22  Neb.  66a    §481 
Kellogg,  G  ▼.,  7  Cush.  47a    §98a 

y.  a,  26  Ohio  St  la    §  66a 
Kellum  y.  S.,  66  Ind.  68a    §^  76,  1817. 
Kelly,  In  re,  46  Fed.  R  a5a    §  48a 

y.  G,  1  Grant,  484.    §§  162»  356,  859, 
860,365. 

y.  G,  11  Serg.  &  R  845.    §§95, 1184 

C.  y.,  10  Cush.  6a    §  1281. 

G  v.,  12  Gray,  17a    §  114a 

G  y.,  163  Mass.  16a    §  84 

y.  P.,  115  111.58a    §2a 

y.  P.,  132  III.  86a    §26a 

P.  y.,  6  Cal.  2ia    §§298,  87a 

P.  y.,  28  Cal.  42a    §  617. 

P.  y.,  88  Cal.  145.    §  871. 

P.  y.,  59  CaL  87a    §  87a 

Reg.  v.,  2  G  &  K.  37a    §§  206^  7ia 

Reg.  ▼.,  2  a  &  K  814.    §  84t 

Reg.  y.,  2  Cox.  171.    §  19a 

Rex  y.,  1  Moody,  lia    §  877. 


Vol.  II,  §§  743-1359.]        table  of  casks. 


[KfiL-KlD. 


Kelly.  Rex  v.,  Rusa.  &  Ry.  421.    §  904 

V.  S.,  72  Ala.  244.    §  509. 

V.  S.,  7  Baxt.  32a    §551. 

▼.  a,  68  Miss.  34a    ^§  332.  839. 

V.  a,  3  Sm.  &  M.  5ia    §  160. 

V.  a,  38  Tex.  Ap.31.    §  Ilia 

a  v.,  57  la.  644.    §§  617.  6ia 

a  v.,  74  la.  589.     §  145. 

a  v..  73  Mo.  608.     §  617. 

a  v.,  24  Tex.  182.    i^i^  1285, 1310. 

V.  U.  a,  27  Fed.  R  616.     ^  426. 
Kelose  v.  a,  47  Ala.  57a    §  41  a 
Kelsey  v.  S.,  62  Ga.  55a    §  454. 

a  v..  89  Mo.  62a     §S  42,  90,  105. 

U.  a  v.,  42  Fed.  R  882.    §;§  945.  94a 
Kelsoe.  a  v.,  76  Mo.  50  x     §  5i  1. 
Kemmler,  In  re.  136  U.  a  436.    §  80. 

P.  v..  119N.  Y.  580.    §80. 
Kemp  V.  C,  80  Va.  44a    §  194. 

P.  ▼.,  76  Mich.  410.     gi^  758.  80a 

V.  a,  89  Ala.  52.     §§  548.  613,  614. 

V.  a,  11  Humph.  320.    ^  US, 

V.  a,  25  Tex.  Ap.  589.     J^  255. 

a  v.,  87  N.  c.  3a  8 109a 

Kerapf,  a  v.,  26  Mo.  429.    §  995. 
Kenard.  C.  v..  8  Pick.  13a     i^  924. 
Kendall.  C.  v..  144  Mass.  357.    §  102. 

P.  v.,  25  Wend.  399.    g$5  151,  665. 

Reg.  v.,  12  Cox.  69a    ^  54a 

y.  a,  65  Ala.  492.    §362. 

V.  a,  8  Tex,  Ap.  569.     «:§  305,  811. 

a  v.,  73  la.  255.    t^  454. 
Kendriek  v.  a,  55  Miss.  436.   g§  306,  409, 

421.  " 

Keneston,  a  ▼.,  59  N.  H.  86.    gS  771, 784. 
Kennade,  a  v.,  121  Ma  405.    g§  307,  41 1, 

42a 
Kennard.  a  v.,  8  Pick.  132.    §  142. 
Kenneally,  U.  a  v..  5  Biss.  122.    §  78a 
Kenneda  v.  a,  16  Tex.  Ap.  25a    §  614 
Kennedy  v.  C  14  Bush.  340.    ^  80a 

T.  C,  2  Met  (Ky.)  86.    §77a 

a  ▼.,  15  R  Mon.  53L    g  129a 

G  ▼.,  97  Masa  224.    §  124a 

C.  v.,  108  Mass.  29a    §1281. 

a  v.,  119  Masa  211.    §  14a 

a  v.,  160  Mass.  312.    §  1347. 

V.  P.,  40  111.  48a    §834 

V.  P.,  44  III.  283.    §  457. 

V.  P..  122  III.  649.    §§  232,  262.  266. 

V.  P.,  39  N.  Y.  246.    §S  861,  4ia 

V.  a,  a5  Ala.  326.    §§  843,  431. 

▼.  a,  15  Fia.  635.    §i-  263.  279. 

V.  a,  31  Fla,  42a     g§  546, 60a 

V.  a.  81  Ind.  379.     §  495. 

V.  a,  34  Oliio  St.  310.    §  694 

V.  a,  33  Tex.  A  p.  183.     §  75a 

a  v.,  88  Mo.  341.    §§511.676. 

a  v.,  70  N.  C.  251.    §  1181. 

a  v.,  91  N.  G  572.    §311. 

a  v.,  36  Vt  50a     §  1272. 
Kennett,  Rex  v.,  5  C.  &  P.  28a    8  997. 
Kenney.  C.  v.,  1 15  Mass.  149.    §  1242. 

V.  a,  5  R.  L  3a5.    g  25a 

a  v..  101  Mo.  160.    g  500. 
Kennison,  a  v.,  55  N.  H.  24a    §  1019. 
Ktnnon,  a  ▼.,  21  Mo.  26a    §  18ia 


Kennv  v.  P.,  81  N.  Y.  330.    §?  159,  16a 
R:e«.  v..  2  Q.  B.  D.  307.    §  r,r)S. 

Kenrick,  Reg.  v.,  5  Q.  B.  49.    §§  676,  677, 
960. 

Kent,  a  v.,  6  Met.  221.    §  777. 
V.  P.,  8  Colo.  56a     §g  4,  83a 
P.  v.,  1  Doug.  4a    §§  506.  600. 

V.  a,  8  Biackf.  16a  §  sa 

V.  a,  84  Ga.  43a    §  500. 

a  v.,  22  Minn.  41.    i^  627. 

a  v.,  65N.  G  311.    g^78,  6ia 

a  v.,  4  N.  D.  577.    ^217. 
Kentucky  Club  v,  Loui»vilIe,  93  Ky.  809. 

§1240. 
Kenyon  V.  P..  26  N.  Y.  20a  §§1112,1117, 

Ilia  1119. 

V.  a,  81  Tex.  Ap.  la    §  5a 
Keokuk  v.  Dressel,  47  la.  597.     §  1217. 

V.  ScrogKS,  89  la.  447.    §  6a 
Ker  V.  Illinois,  119  U.  a  436.    i$  lia 

V.  P.,  110 111. 627.  §1^  622, 034, 653,  G55-6w 
Kerby,  a  v.,  110  N.  C  55a    §  5a 
Kerfoot  v.  G,  89  Ky.  174    §  85S. 
Kern,  C.  v..  147  Masa  595.    §  124a 
P.  v.,  61  Cal.  244.    §  417. 
^    ▼.  a,  7  Ohio  at.  4U.    §§  1181,  1249, 
1271. 127a 

a  v..  61  N.  J.  u^59.     §  905. 
Kernaghan,  P.  v.,  72  Cal.  609.     §  336. 
Kernan  v.  a,  11  Ind.  471.    §  929. 
Kernon,  Rex  v.,  2  Rusa  Cr.  50a     §  716. 
Kerr  V.  P.,  42  IlL  807.    §875. 

Pennsylvania     v.,     Addison,    824 
§1014 

Reg.  v.,  8  C.  &  P.  17a    §  571. 

a,  v.,  3  N.  D.  52a    §  1275. 
Kerrains  v.  P.,  60  N.  Y.  221.    §  14a 
Kerrigan,  P.  v.,  78  Cal.  22a    S  157. 

P.  v.,  147  N.  Y.  210.    §865. 
Kerrissey,  G  v.,  141  Mass;  110.    §  124a 
Kerry  v.  a.  17  Tex.  Ap.  17a    §  575. 
Kersh,  a  v.,  1  Strobh.  a5a     §  59a 
Kerwhacker  ▼.  Cleveland,  et(\  R  Co.,  3 

Ohio  St  17a    §  la 
Kessal.  Rex  v.,  1  G  &  P.  437.    §§  889, 

84a 
Kessel,  U.  a  v.,  62  Fed.  R.  57.    §  134a 
Kessler  v.  G.  12  Bush,  la    §  449. 

a  v.,  78N.  G  46a     §  1120. 

U.  a  v.,  Baldvv.  15.    §  1359. 
Ketner.  G  v.,  92  Pa.  St  37a    §  63a 
Kettering  v.  Jacksonville,   50    111    89. 

§§  1206,  12ia 
Keuhn,  P.  v.,  93  Mich.  619.    §  247. 
Kew,  Reg.  v..  12  Cox,  .S55.    §  349. 
Key  V.  a.  12  Tex.  A  p.  506.    JJ§  257,  260. 

V.  Vattier,  1  Ohio,  13a    §  la 
Keyes,  a  v.,  8  Vt  57.    §  937. 

T.  v.,  5  Dak.  244    §§464.466,466. 
Keyn.  Reg.  v.,  L.  R  2  Ex.  6a    §  369. 
Keyser,  a  v.,  56  Vt  62a    §  581. 
Kibler,  P.  v.,  106  N.  Y.  321.    §  12a 
Kibling,  a  v.,  63  Vt  63a    §§  96,  120a 
Kibs  V.  P..  81  III.  699.    §§  554,  624. 
Kidd  V.  Pearson,  128  U.  a  t    §§  1201, 

i2oa 

▼.a,  83  Ala.  6a    §65a 


623 


TABLB  OF  OASES. 


[Vol.  I,  §§  1-748. 


Kidd,  a  ▼.,  74  Ind.  554.    ^^  103,  12(KSi 
Kidder,  Q  t^  107  Masa  18a    §§  1172, 

118a 
Kief  ▼.  a,  10  Tex.  A  a  280.    g  28a 

av.,  12Montfi£    g55a 
Kierman,  U.  a  y.,  8  Cranch,  G  (X  435. 

g232. 
KHey,  a  ▼.,  150  Ma8&  82S.    §122(1 
V.  a.  120  Ind.  G5.    (^^59,1814. 
Kilgore  ▼.  a,  74  Ala.  1.    i^  89a 
a  v.,  6  Humph.  44.    g  129a 
a  T.,  70  Ma  54a    «^§  354,  ^59, 42a 
Kilham,  Reg.  ▼.,  L.  R  1  G.  C.  261.   §  65a 
Kilkelly  v.  a,  43  Wis.  604.    ^  274 
Killett  V.  a,  82  Ga.  29a    §  1031. 
Killian,  a  ▼.,  109  Ma8&  345.    g  119a 
KilliDS  V.  a,  28  F1&  8ia    §  411. 
KiUmaii  ▼.  a,  2  Tex.  Ap.  22a    §§  1189, 

114a 
Kilpatriok  v.  Q,  81  Pa.  8t  19a    gg  88% 
84a  859,  42a 
V.  P.,  5  Denio.  277.    gSlL 
Kilty,  a  ▼.,  28  Minn.  421.    §  119a 
Kilvington,  P.  ▼.,  104  CaL  8a    §  29a 
Kimbidl,  Q  v.,  7  Oray^  82a   ^  1142, 
114a  1145,  117a 
G  ▼.,  105  Mass.  465.    §1174 
a  v.,  108  Masa  47a    g  85a 
a  ▼.,7  Met  804    i^g  1271, 128L 
Gv.,7Met80a    g  1274 
0.  v.,  21  Pick.  37a    8§  91,  9a 
G  v.,  24  Pick.  85a    §  120a 
G  v.,  24  Pick.  86a    §  12(>a 
V.  Davis,  19  Wend.  437.    g  48t 
V.  P.,  20  III  84a    §»123a 
a  v.,  50  Me.  40a    ^g  12a  74a  750^ 
752.  707,  76a  76a  771. 
Kimble  v.  a,  12  Tez.  Ap.  42a    §  47a 

a  T.,  84  La.  An.  89a    g  6ia 
Kimbrough  v.  a,  25  Tex.  Ap.  897.  §  18ia 

▼.  a,  28  Tex.  Ap.  867.    §597. 
Kimmel  v.  P.,  92  111.  457.    gg  87a  87a 
Kimmerling,  a  v.,  124  Ind.  88a    g  487. 
Kimroish  v.  Ball,  129  U.  a  217.    §g  56^ 

76,  77. 
Kinard  ▼.  a,  57  Miss.  ISa    §  118a 
Kinder,  Rex  v..  2  East^  P.  G  85a    g  76a 
Kindle,  a  v.,  47  Ohio  St  85a    g  42a 
Kindra,  P.  v.,  102  Mich.  147.    §  4ia 
Kindred  ▼.  a.  33  Tex.  67.    g  102a 
U.  a  v.,  4  Hughes,  49a    g  920. 
King,  G  v..  9  Gush.  284    gg  55a  624, 
625  719  72a 
G  v.,  13  Met  lia    gg  9a  1184  USa 
G  v.,  1  Whart  44a    g§  85,  ISa  92a 
V.  P.,  7  Colo.  224    gg  1131, 138a 
V.  P.,  83  N.  Y.  587.    g  113a 
P.  v.,  27  CaL  507.    g§  16%  877,  88a 
P.  v.,  110  N.  Y.  4ia    g54 
V.  Reg.,  7  Q.  a  795.    g98a 
V.  Reg.,  14  Q.  B.  31.    g  85a 
Reg.  v.,  7  A.  &  E.  78a    g97a 
Reg.  v.,4F.  &F.  49a    g  54a 
Reg.  v.,  7  Q.  B.  78a    g  98a 
RexT.,5G&P.  12a    g764 
Rex  ▼.,  Rusa  &  Ry.  83a    §  20a 
▼.  a,  71  Ala.  1.    g  891. 


4(KL 
44flL 


15,162, 


King  T.  a,  89  Ala.  4a    §  92a 

▼.a,  90Ala.6ia    gg  161,  162;  807. 

V.  a.  55  Ark.  604    g  3ia 

▼.  a,  17  Fla.  18a    g  il4a 

▼.  a,  21  Ga  22a    gg  265.  274 

▼.  a,  40  Ga.  244    g§  1079,  108a 

▼.  a,  54  Ga  184    g  575. 

V.  a,  5  How.  (Miss.)  730.    g  389. 

V.  a,  44  Ind.  285.    55  5ia 

V.  a,  58  Misa  737.    g  12ia 

V.  a,  a5  Mb«.  57a    g  807. 

▼.  a,  66  Miss.  50a    gg  1219, 122a 

▼.  a,  91  Tenn.  617.    g  17a 

▼.  a,  4  Tex.  Ap.  54    g  27a 

V.  a.  9  Tex.  Ap.  51&    g307. 

V.  a,  13  Tex.  Api  277.    §g  30a 

V.  a,  22  Tex.  A  pi  65a    g^  44^ 

V.  a,  27  Tex.  Ap.  567.    g  79a 

▼.  a,  82  Tex.  Ap.  46a    g  87a 

a  v.,  87  la.  46a    gg  6,  62,  68,  1273; 

1274 
a  ▼.,  81  la.  587.    g  64a 
a  ▼.,  12  La.  An.  59a    gg86,96^97. 
a  v.,  81  La.  An.  179.    §  594 
a  v.,  87  La.  An.  91.    g  597. 
a  v..  Ill  Ma  57a    §27L 

a  ▼.,  9  Mont  44a  g2ia 

a  v.,  74  N.  G  177.    g  82a 

av.,  86N.  G60a    gl2a 

av.,  98N.  G64a    g537. 

a  v.,  118  N.  G  631.    gl284 

U.  a  ▼.,  84  Fed.  R  80a    ^ 
8ia  412 

U.  a  v., 5 McLean, 20a    gg774^775, 
78a  789,  79a  80a 
Kingen  v.  a,  45  Ind.  5ia    g  80a 
Kingsbury,  G  ▼.,  5  Maaa  lOa    gg  956^ 

97a 
Kingsley,  P.  ▼.,  2  Cow.  52a    §  794 

av., 39ia4da  giiia 

a  ▼.,  108  Ma  135.    ^g  668a,  67a 
Kingston,  a  ▼.,  5  R  L  297.    g  127a 
Kinkead  v.  a,  45  Ark.  53a    g  lOSa 
Kinnear,  Reg.  v.,  2  M.  &  Rob.  117.  §  75a 
Kinnersley  v.  Orpe,  2  Doug.  517.    §  564 
Kinney  V.  C,  80  Grat  85a   '§1181. 

T.  P.,  108  111.  5ia    gg  806,  808;  83a 

V.  a,  88  Ala.  224    g  1024 

a  v.,  44  Conn.  15a     ^  45a 

a  v.,  84  Minn.  811.     ^  244 
Kinser  ▼.  a,  9  Ind.  54a    (:)  125a 
Kinsley,  G  v.,  133  Mass.  57a  gg  75, 1310. 
Kinsman  ▼.  a,  77  Ind.  13a    gg  815,  834 
Kiphart  V.  a,  42  Ind.  27a    g99a 
Kipps,  R&g.  v.,  4  Cox,  167.    §  llOa 
Kirbie  ▼.  a,  5  Tex.  Api  60.    g487. 
Kirby,  G  v.,  2  Gush.  577.    g927i 

V.  a,  1  Ohio  St  18a    g801. 

T.  a,  23  Tex.  Ap.  la    g  195. 

V.  a,  7  Yerg.  25a    §  86a 

V.  a,  9  Yerg.  88a    §  424 

a  v.,  57  Me.  30.    gll5a 

a  v.,  115  Ma  440.    g4a 

a  ▼.,  1  Murph.  254    gg  115a  HOa 

a  v.,  108  N.  G  77a   gl02a 

U.  a  v.,  7  Wall  48a    gl32a 
Kirk  V.  G,  9  Leigh,  627.    §80a 


624 


Vol.  II,  §J  743-1359.]        table  of  cases. 


[Kib-Krl 


Kirk,  G.  ▼.,  4  B.  Mod.  1.    g  1398. 

&  ▼.,  10  Oreg.  505.    §  2ia 
Kirkham,  Reg.  v.,  8  C.  &  P.  115.  g§  888, 
843. 

a  ▼.,  1  Ired.  884.    §1246. 
Kirkland,  a  v.,  14  Rich.  280.    S  891. 
Eirkpatrick,  &  v.,  68  la.  554    §1135. 

a  v.,  72  la.  500.    §§  617.  6ia 
Eirksey  V.  Fike,  29  Afa.  206.    ^647. 
Kirkwood,  Rex  v.,  1  Moody,  804.    g  195. 
Eirland  v.  S.,  48  Ind.  146.    §  235. 
Kirtley  ▼.  a,  88  Ark.  643.    §  664. 
Kiser  ▼.  a,  89  Ga.  421.    §  87. 
Kistler  V.  a,  54  Ind.  400.    i^  786. 

V.  a.  64  Ind.  871.    §741. 
Kit  V.  a,  1 1  Humph.  167.    ^§  474,  475. 
Kitchen,  Rex  v.,  Kuss.  &  Uy.  95.    §  256. 

V.  a,  26  Tex.  Ap.  165.    §^  868,  890. 

V.  a,  29  Tex.  A  p.  45.     §  S92. 
Kitchens  ▼.  a,  80  Ga.  810.    §  434 
Kitev.  a,  llMet  581.    §511. 

a  v.,  81  Mo.   97.    §g  112,  918,  916, 
917  12*^8. 
Kittelle,  a  v..'iio"n.  G  660.    §§  189, 1287. 
Klare  y.  a,  48  Ind.  488.    §  12 la 
Kleiforth  v.  a.  88  Wi&  163.    §  504 
Klein  v.  P.,  113  III.  596.    §  469. 

V.  a.  76  Ind.  83a    §  1246. 

V.  a,  9  Ind.  Ap.  865.    §  232. 
Klepfler  v.  a,  121  Ind.  491.    g  127a 
Kline,  a  v.,  54  la.  18a    g  416. 
Klinser,  a  ▼.,  48  Mo.  127.    g  17a 
Klintock,  U.  a  v.,  5  Wheat  144  g  1859. 
Klitzke,  a  ▼.,  46  Minn.  84a    g  1126. 
Klopfer  V.  Bromme.  26  Wia  872.    §  11. 
KloBS^av.,  117Ma691.    g  84a 
Klog  ▼.  a,  77  Ga.  784    g  1264 
Klum  V.  a,  1  Blackf.  877.    §  1007. 
Kluseman,  a  v.,  53  Minn.  541.    g  151. 
Knapp,  a  ▼.,  10  Pick.  477.    g§  212,  216. 

P.  v.,  71  Gal.  1.    g  83a 

P.  v.,  1  Edm.  Sel.  Gas.  177.    g  431. 

P.  ▼.,  26  Mich.  112.    §g  197, 425,  426, 
427,  481. 

a  ▼.,  6  Gonn.  415.    g  19. 

a  v..  45  N.  H.  148.    SH  455,  460,  461. 
Koarr,  Q  ▼.,  185  Pa.  St  85.    g  83a 
Koeeland,  G  v.,  20  Pick.  206.    ^  826, 

1159. 
Kneffler  v.  G,  94  Ky.  859.    §  1 187. 
Knewland,  Rex  y.,  2  East,  P.  G  782. 

§470. 
Knickerbocker  y.  P.,  48  N.  Y.  177.  §§  514, 

616.  617. 
Knight's  Gase,  8  Mod  117.    g  1029. 
Knight  G  v.,  12  Masa  27a    g  876. 

Reg.  v.,  12  Cox,  lOa    g  57L 

Reg.  v.,  I*  &  G  87a    g  619. 

Rex  v.,  1  G  &  P.  116,  n.    g  145. 

Rex  v.,  2  East  P.  G  510.    g  507. 

Rex  y.,  1  Salk.  875.    g  7.56. 

y.  a,  64  Misa  802.    g§  825,  82a 

a  y.,  8  a  Dak.  509.    g  9. 

ay.,  43  Me.  11.    g§  123,  83a 

ay.,84N.  G789.    g855. 

a  y.,  Taylor.  65.    ^  790. 

a  y.,  29  W.  Va.  840.    g  1821. 


Knight  Co..  U.  S.  y.,  see  R  G  Knight  Ga 
Knights.  Reg.  v..  2  F.  &  F.  46.    g  286. 
Knippa,  a  v.,  29  Tex.  295.    g  801. 
Knock.  Reg.  v.,  14  Cox,  1.    g  300. 
Knott  a  v..  5  R  L  293.     g  1279. 
Knouse,  a  v.,  29  la.  118.    gg  361.  890. 
Knowles  y.  a.  80  Ala.  9.    g  1222. 

a  v.,  57  la.  669.    g  125a 

U.  a  y.,  4  Sawy.  517.    g  28a 
Knowlton,  G  v.,  2  Masa  530.    g  1195. 

a  y.,  11  Wash.  512.    §§  686. 687. 706, 
708. 
Knox,  G  v..  6  Mass.  7a    gg  115, 1822. 

y.  a,  9  Baxt  202.    §  906. 

V.  a.  89  Gfu  2^)9.    g  (i05. 

a  v..  Phill.  312.     g^  830,  867. 
Knoxville,  a  v..  12  Lea,  146.    g  1171. 
Knutson  v.  a,  14  Tex.  A  p.  570.    g  564 

a  v.,  91  la.  549.    gg  1112.  Ilia 
Kober  v.  a,  10  Ohio  St.  444    g  1235. 
Koblenschlag  y.  a,   23  Tex.   Ap.  264 

g  1257. 
Koch  V.  a.  32  Ohio  St  35a     §  127a 

a  v..  4  Harr.  570.     g  54a 
Koehler  v.  Hill.  60  la.  64a    g  1206. 
KoeniK  v.  a.  33  Tex.  Ap.  867.    g§  1240, 

130a 
Koen  V.  a.  85  Neb.  67a    §  105a 
Koerner  y.  S..  98  Ind.  7.    g  417. 
Koetting  y.  S.,  88  Wia  502.    g  42. 
Kohl  V.  Lehlbach,  160  U.  a  29a    g  36t 
Kohlbrunner  v.  S..  67  Mias.  3Ba     g  12ia 
Kohn  y.  Melcher.  29  P'ed.  R  43a    g  120L 

Reg.  v..  4  F.  &  F.  6a    g  8ia 
Kchnstamm,  U.  a    y.,  6   Blatch.  322L 

glOl. 
Kollenberger  y.  P.,  9  Cola  23a    g§  94, 

541,  58a 
Koontz.  a  v.,  81  W.  Va.  127.    g  80a 
Koop  V.  P..  47  111.  827.    g§  124a  I2«i4. 
Kopke  y.  P..  48  Mich.  41.    g§  1074,  1079, 

1080.  1081. 
Koppersmith  y.  a,  51  Ala  a    g  72. 
Koser.  Ex  parte,  60  CaL  177.    §  1319. 
Koshland,  a  y.,  25  Oreg.  17a    §  49. 
KoBter  y.  P..  8  Mich.  481.    gg  40i\  5ia 
Kotovsky.  a  y.,  74  Ma  247.    §.;  156.  348, 

858,86a 
Kotter  y.  P.,  150  HI.  441.    g  76a 
Kouns  y.  a.  8  Tex.  Ap.  la    g  257. 
Kramer  y.  a,  18  Tex.  Ap.  la    g  1311. 
Krank.  P.  y.,  110  N.  Y.  48a    gg  92. 1272. 
Krant  y.  a,  47  Ind.  519.    §g  1226.  1227. 
Krause  y.  G,  98  Pa.  St  4ia    g  554 
Krchnayy  y.  a,  48  Neb.  837.    g  266. 
Kreamer  y.  a.  106  Ind.  19a    g  1257. 
Krebs  y.  a.  8  Tex.  Api  84a    gg  362, 42a 

y.  a,  8  Tex.  Ap.  1.    g  429. 
Krech,  a  y.,  10  Wash.  16a    §  1819. 
Kreidler  v.  a,  24  Ohio  St  22.    §  904 
Kreig.  a  y.,  18  la.  462.    g  127a 
Kreps.  a  y.,  8  Ala.  951.    g  592. 
Krihe  v.  P.,  82  III.  425.    gg  039,  65a 
Krider,  a  y..  78  N.  G  48L    §  53a 
Kridler.  P.  y.,  80  Mich.  59a    g  1279. 
Kriechbaum,  a  y.,  81  la.  63a    §§  1289, 

1281. 


40 


625 


Kki-Lan.] 


TABLR  OF  OASBS. 


[Vol.  I,  §§  1-^42. 


Krlei^er,  a  v.,  68  Ma  Oa    g  5da 
Kriel  V.  a.  5  Bush,  862.    §§163.179.882. 
KriDg  V.  Missouri,  107  U.  &  22L    gg  78, 
890. 

&  ▼.,  11  Ma  Aix  92.    §  89a 
Kroer  v.  P.,  78  III.  294    §§  1248.  1264 
Kropp.  P.  v.,  52  Mioh.  582.    §  1244 
Kruscher,  &  v.,  24  Wi&  64    ^  529. 
Krug.  a  v.,  12  Wash.  28&    {^  646.  649. 
Krn;5et  t.  &.  1  Neb.  865.    §§  271,  279. 
Kruni  V.  &.  19  Neb.  728.    §  46a 
Knisick.  P.  v.,  93  Cal.  74    ^  1118.  Ilia 
Kuback.  Ex  parte,  85  CaL  274   §^  55, 77. 
Kul)e,  &  v..  :>0  Wis.  217.    g§  659,  708,  71 1. 
Kuhn,  a  v.,  24  La.  An.  474    g§  1273, 

1274 
Kuhuke,  a  v.,  26  Kan.  405.    §  1281. 
Kunkle  v.  a,  82  Ind.  220.    §g  142»  226, 

266. 
Kurtz.  17.  a  ▼.,  4  Cranch,  C  (X  674 

{^597. 
Kurzv.  S,79Ind.  48a    §  1235l 
Kuanick,  a  y.,  45  Ohio  Sl  535.    §§  191. 

()31. 
Kjo,  a  v.,  46  La.  An.  424    §255. 
KyleT.  a,  10Ala.28a    §934 
K>i)P.  a  v.,  162Mass.l46.    g  124a 

a  v.,  86  la.  616.    §  454 

Lahaave,  a  ▼.,  46  La.  An.  64a    §  69a 
Labbaite  v.  a.  6  Tex.  Api  257.    §  797. 

V.  a,  6  Tex.  Ap.  48a    §  79a 
La  Bore,  a  v.,  26  Vt  765.    §1079. 
Laboucbere,  Reg.  v.,  12  Q.  B.  D.  82a 

§  104a 

La  Bounty,  a  v.,  63  Vt  374    §  815. 
Labuzan.  a  v.,  87  La.  An.  489.    §  30a 
Lacefield  v.  a,  84  Ark.  27a    §§  268, 27a 
Lacey.  Ex  parte,  108  CaL  82a    §  6a 

V.  Palmer,  —  Va.  — ,  24  a  E,  R 
930.    §1297. 

V.  a,  22  Tex.  Ap.  657.    §  584 

a  v..  Ill  Ma  5ia    §44a 
Lacber.  U.  a  v..  134  U.  a  624    §§88, 9^ 

106,  1330. 
Lackey  v.  a.  14  Tex.  Ap.  164    §  82a 

a* v.,  2  Ind.  285.     §  97. 
Lacy  V.  a.  45  Ala.  8a     g  455. 

V.  a.  7  Tex.  Ap.  40a    §  29a 

V.  a,  15  Wia  la    §§  524,  53t 
Lad.  Rex  v.,  1  Leach,  9a    §  38a 
Ladd,  C.  v..  15  Mass.  52a    S  76a 

V.  a,  92  Ala.  Sa     §  1031. 

V.  a.  17  Fla.  215.     ^$5  706,  707. 

a  v.,  15  Ma  43a    ^J5 1273,  1274 

a  v.,  32  N.  H.  lia     ^  851. 

a  v.,  2  Swan,  225.     t5  25a 
Ladue,  a  v.,  3  Denia  437.    §  1220. 
Lat^cki,  U.  a  v.,  29  Fed.  R  699. 
Lafayette,  G  v.,  148  Mass.  130.     g 

LafTer,  a  v.,  88  la.  422.    §1219. 
Latontaine,  G  v.,  8  Gray,  479.    §  1229. 
I.ahy,  ts.  v.,  65  Mo.  2  W.     $5  381. 
Lair  v.  Killmer,  25  N.  J.  522.     §  8a 
L=nrd  v.  a,  61  Md.  309.     ^  75a 
Lake,  P  v.,  110  N.  Y.  61.    g  1120. 


Lakeman,  G  ▼.,  4  Cush.  597.    §  245. 

G  v..  5  Gray.  82.    §g  719,  727. 
Laky,  G  T^  8  Gray,  459.    §  128L 
Lallement,  Beg.  v.,  6  Ck>x,  204.    §  97(L 
Lamar  V.  a,  63  Miss.  265.    §969. 

▼.a,  80  Tex.  Ap.69a    §  114a 
Lamb,  G  v..  1  Gray,  49a    §  527. 

▼.  P.,  96  III.  7a    §§  197,  97a 

P.  v.,  ir  CaL  32a    §  309. 

P.  v.,  2  Eeyea,  860.    §§  808,  804 

V.  a,  40  Nebt  8ia    §571. 

a  v.,  05  N.  G  419.    §§  758.  80a 
Lambert,  G  v..  12  Allen,  177.    §  llSa 

G  v.,  9  Leigh.  60a    §  324 

V.  P.,  7   Cow.    166;    9   Cow.    57a 
S§  954  975.  97a 

V.  P..  76  N.  Y.  220.     §§  85a  880. 

Rex  v.,  2  Camp.  89a    §§  1048,  105a 

V.  a,  8  Ma  iOa    §  122a 

a  v.,  0  Nev.  821.    §  561. 

a  v..  93  N.  G  6ia    §  404 
Lamberton  ▼.  8.,  11  Ohio,  282L    §§  996^ 

92a 
Lanibertson  v.  P.,  6  Park.  Or.  R  20a 

§1154. 
Lambeth  ▼.  a,  23  Miss.  322.    §  431. 

a  v..  80  N.  C.  39a    §  699. 
Lambright  y.  a,  34  Fla.  564    §  414 
Lamden  y.  a,  5  Humph.  8a     §§  850, 

87a 

Lamere,  G  ▼..  11  Gray,  3ia    §  1244 
Lamkin  y.  a,  42  Tex.  415.    §  577. 
Lamon,  a  y.,  8  Hawks.  17a    §  87a 
Lamont,  a  y.,  2  Wis.  437.    §  861. 
Lamos,  a  ▼.,  26  Me.  25a    §  122a 
Lamphere,  In  re,  61  Mich.  lOa    §  la 
Lamphier  v.  a.  70  lud.  317.     g  55a 
Lampkin  y.  a.  87  Ga.  5ia    §  47a 
Lampton,  G  y.,  4  Bibb,  261.    §  ISia 
Lanaj2:an,  P.   y.,  81  Cal   142*     §§  427. 

42a 

Lanahan  v.  G.  84  Pa.  St  80.    §  859. 
v.  Pattison,  1  Flip.  4ia     §§  1805. 
13ia 
Lancaster  v.  a.  53  Ala.  39a    ^  1024, 
102a 
V.  a.  2  Lea.  575.    §  161. 
V.  a,  9  Tex.  A  p.  39a    §  597. 
a  v.,  63  N.  H.  267.    §§38,  44,  77. 
U.  a  y..  44  Fed.  R  885.    g§  9,  961, 

97a 

U.  a  v..  44  Fed.  R  89a    §§  961, 966^ 
968.  988,  990. 
Lance  v.  Cowan,  1  Dana,  19a    §  611. 
Landa  v.  a,  26  Tex.  A  p.  58a    §  7aa 
Landaff,  a  v..  22  N.  H.  58a    §  1185. 
Lander  v.  a,  12  Tex.  462.    §  80a 
Land^raf,  a  v.,  95  Ma  97.    §  29a 
Landin  v.  a.  10  Tex.  Ap.  6a     §  564 
Landman,  P.  y.,  103  CaL  577.    g§  265, 

274 
Landretli,  a  y.,  2  Car.  Law  Repoa  44a 

45  815. 
LandriDKham  v.  a,  49  Ind.  18a    §§  480, 

906,  974  984 
Landsberj;,  U.  a  v.,  28  Fed.  R  585. 

§§  852,  86a 


606 


Vol.  II,  §§  743-1359.]       table  of  cases. 


[Lan-Law. 


Luie,  Ex  parte,  76  Cal.  587.    g  23a 

In  re,  135  U.  a  44a    g  453. 

▼.  a,  59  Pa.  St  371.    §  862. 

G  v..  113  Mass.  45a    §§  1074^  1075. 

V.  P.,  10  IlL  805.    g  571. 

P.  v.,  100  Cat  879.    g  411. 

P.  v.,  101  CaL  5ia    §g  169,  ITS,  908, 
416. 

P.  v.,  49  Mich.  840.    8  897. 

T.  &,  85  A]a.  11.     §279. 

V.  S.,  87  Ark.  272.    §1389. 

T.  a.  47  N.  J.  86a    §  914 

▼.  a,  89  Ohio  St.  8ia    §950. 

V.  a,  16  Tex.  Api  17a    §g  138,  116a 

a  ▼.,  68  la.  384.    §$5  71^717. 

a  v.,  4Ired.  lia    §  34a 

a  v.,  64  Mo.  819.    §§  85a  865. 

a  v.,  80  N.  C.  407.    ^  75a  799,  809. 
Laney,  a  v.,  87  N.  C.  585.    §  820. 
Lang  ▼.  a,  84  Ala.  1.    §g  807,  85a 

V.  a,  07  Ala.  41.    g64a 

a  ▼.,  68  Me.  215.   g§  1181, 1229, 1349, 
1273,  1275. 

a  ▼.,  65  N.  H.  284.     §  37a 
Langan  v.  a,  27  Tex.  A  p.  49a    §  46a 
Langcake.  Resp.  y.,  1  Yeates,  4ia  gg  880, 

425,  485. 
Langdale  ▼.  P.,  100  HI.  26a    §  797. 
LangdoD,  S.  v.,  29  Minn.  89a    §  13ia 

a  v.,  31  MiDD.  8ia  §  i2ia 

Lange  ▼.  a,  95  Ind.  114.    g  257. 
Langford,  In  re,  57  Fed.  R  57a    gg  39, 
76,  1205.  1214 

Reg.  v..  Car.  &  M.  60a    g  99a 

▼.a,  45  Ala.  2a    §§694.700. 

Y.  a,  88  Fla.  28a    g80a 

▼.  a,  8Tex.  iia    §54a 

▼.  a,  9  Tex.  Ap.  38a    §859. 

a  v.,  1  Dev.  26a    §  498. 

a  v.,  8  Ired.  854.    g  1801. 

a  v.,  45  La.  An.  1177.  gg  455.  46a 
Langhatn  ▼.  S..  26  Tex.  Ap.  53a  g  601. 
Langhorne  v.  Robinson,  20  Grat  661. 

§70. 
Langley.  Reg.  v.,  2  Ld.  Ray  m.  102a  §  1057. 

a  v.,  84  N.  H.  529.    g  865. 
Langmead,  Reg.  v..  L.  &  C  427.    §g617, 

725. 
Langston  ▼.  a,  96  Ala.  44    g  53a 

a  T.,  45  La.  An.  1182.     g  25a 
Langton,  P.  v.,  67  Cal.  427.    ^g  162,  881. 

Reg.  v.,  3  Q.  B.  D.  29a    §  604 
Langtry  v.  a,  30  Ala  58a    g  108a 
Lanier,  a  v.,  89  N.  C.  517.    g  60a 
Laning,  P.  v.,  73  Mich.  284    g  122a 
Lannan.  a  v.,  153  Mas&  287.    gg  556, 

560. 
Lannon,  T.  v.,  9  Mont  1.     g  45. 
La  Norris  v.  a,  13  Tex.  A  p.  Sa    g  1244 
Lantry,  U.  a  v.,  30  Fed.  R.  23a    J  504 
Lantznester  ▼.  a,  1 9  Tex.  A  pi  320.  g  1261. 
Lapage.  a  ▼.,  57  N.  H.  245.    g  411. 
Lapbain,  Q  v.,  156  Mass.  48(X    §§  897, 

901  9oa  ■ 

Lapier,  'Rex  ▼.,  3  East^  P.  C  657.    gg  469, 

471. 
Lapoint^  U.  a  y.,  1  Morris,  14a    g  487. 


Laque,  a  v.,  87  La.  An.  85a    g  722. 

a  y..  41  La.  An.  1070.    g  404 
Lara,  Rex  v.,  2  East,  P.  G  810;  6  T.  R. 

565.     gg  660.  666.  704 
Largent,  a  y..  9  Wash.  691.    g  271. 
Larison  V.  a,  49  N.  J.  25a    g§  1150, 115a 
Larkin,  Reg.  y..  Dears.  865.    g  7ia 

a  y.,  11  Nev.  314    §  4ia 

a  y.,  49  N.  H.  8a    §§  204  7ia  716, 
722. 
Lamed  y.  C.  12  Met  240.    gg  499.  506, 

609,  613,  59a 
Larner,  Reg.  y..  14  Cox,  497.    §  68a 
Laroe  y.  S..  30  Tex.  A  p.  874    §  1190. 
Larritiiore,  a  y..  19  Mo.  891.    §  1252. 
Larson,  a  y.,  85  la.  65a    gg  551,  565; 

56a 
Lartigue,  a  y.,  29  La.  An.  64a    g  587. 
Lariimbo.  a  y.,  Harper,  183.    g  S^a 
La  Rosae  y.  a,  132  Ind.  31  a    §1119. 
La  Rose  y.  a,  29  Tex.  Ap.  315.    §  107a 
Lash,  a  y..  16  N.  J.  38a    g  108a 
Lashley,  a  y..  84  N.  G  754    g  1094 
Lashus,  a  y.,  67  Me.  564.    g  1181. 

a  y.,  79  Ma  541.    g  124a 
Lasindo  y.  a,  3  Tex.  Ap.  5a    g  114a 
LasingtOD*s  Case,  Cra  Eliz.  75a    g  57a 
Lasure  y.  S..  19  Ohio  St  4a    g  la 
Latham  y.  Reg..  5  K  &  a  635.    g  975. 

a  y.,  18  Ired.  3a    gg  539,  815. 
Lathrop  y.  a,  6  Blackf.  60a    g  9ia 

a  y.,  16  Vt  27a    §  707. 
Lathrope  y.  a,  51  Ind.  19a    g  1287. 
Latimer,  Reg.  y.,  17  Q.  B.  D.  85a  §§  136, 

259  8^6 
Lattinyill^  G  y.,  120  Mass.  886.    g  125a 
Lau  Ow  Bew  y.  U.  a,  144  U.  a  47. 

gl84a 
Laaer  y.  a,  24  Ind.  181.    gg  189,  12H7. 
Laugher,  Reg.  y.,  3  G  ft  K.  325.    g  145. 
Laugblin  y.  G.  18  Bush,  361.    §  97. 

y.  a,  18  Ohio,  99.    §45a 

a  y.,  8  Jones,  455.    g  5ia 
Lauglin.  a  y.,  8  Jones,  354    g  531. 
Lauten  y.  Rowan,  59  N.  H.  315.    g  1214 
Laut^'Dschlager,    a   y.,   22    Minn.    514 

§55 12a  33a 
Layake,  S.  y.,  26  Minn.  52a    g  124a 
Layalley,  a  y.,  9.Mo.  824    g  85a 
Lavarre  y.  S.,  1  Tex.  Ap.  685.    g  597. 
Layender  y.  a.  60  Ala.  6a    g  54a 
Layery,  C.  v.,  101  Mass.  207.    g  57a 
Layey  y.  Reg.,  17  Q.  B.  49a    g  885. 

Reg.  y.,  3  C.  &  K.  2a    §g  864,  86a 

Rex  y.,  1  East,  P.  C.  166.    g  774 
Lavina  y.  S.,  68  Ga.  5ia    g  48a 
Layonsair,  C.  y.,  182  Mass.  1.    g  1138. 
Law  y.  G,  75  Va.  885.    gg  150,  15a 

Reg.  y.,  2  F.  &  F.  88a    g  167. 

"5  857,877, 


U.  a  y.,  50  Fed.  R  916. 

88a 

Lawes.  Reg.  y.,  1  G  ft  K  6a    g  509. 
Lawless,  C.  y.,  101  Mass.  8a    g  79a 
C.  y.,  108  Masa  425.    gg  646,  670, 
586. 
Lawlor,  a  y.,  28  Minn.  3ia    g  4ia 
Lawn,  a  y.,  18  Ma  34L    gg  594  617. 


627 


Law~Lee.] 


TABLE  OF  CASES. 


[Vol.  I,  §§  1-742. 


Lawrence,  Ex  parte,  69  Cal  60a  g  1217. 

T.  C,  80  Grat  845u    §§448,451. 

V.  Gracy,  11  Johns.  179.    §  122a 

P.  ▼..  21  Cal.  86a    §481. 

P.  v.,  137  N.  Y.  517.    §  66a 

ReR.  v.,  86  L.  T.  404    §  667. 

Rex  ^  4a  &  P.  281.    §§600,602l 

V.  a,  84  Ala.  434    $$  275. 

V.  S..  1  HumpK  228.    §  545. 

V.  S.,  2  Tex.  Ap.  479.    §5  88a 

V.  S.,  7  Tex.  Ap.  19a    §  1266. 

V.  S.,  20  Tex.  Api  586.    §  671. 

V.  S..  4  Yerg.  145.     §  601. 

8.  v..  43  Kan.  125.     §  938. 

a  v.,  57  Me.  5%.    gi^  158. 164^  17a 

a  v.,  45  Ma  492.    ^  914 

a  v.,  19  Neb.  807.    §  112a 

a  v.,  81  N.  C.  52a    §  609. 

a  v.,  97  N.  G  49a    8  1261. 

a  v.,  20  Oreff.  236.     §  575. 

U.  a  v.,  13  Blatch.  211.    §§  752.  77a 

U.  a  v.,  4  Cranch.  Q  C.  514    §  174 
Lawry,  a  v.,  4  Nev.  161.    f  267. 
Laws  V.  Eltringham,  8  Q.   &  D.  28a 

§82a 

V.  a,  26  Tex.  Ap.  64a    g§  299,  504 

u.  a  v.,  168  u.  a  25a  §$  134a 

Lawiion  v.  C.  14  R  Moo.  225.    (^  1254 

y.  a,  20  Ala.  65.    §§  1097, 1098;  118a 

V.  a,  55  Ala.  lia    §  1246. 

V.  a,  100  Ala..7.     §  825. 

V.  a.  8  Lea,  809.    §  87a 

V.  a,  18  Tex.  Ap.  8a    §256. 

V.  a,  17  Tex.  Ap.  29a    §  466. 

▼.  a,  62  Miss.  55a    §  257. 

a  v.,  98  N.  G  759.    §869. 

a  v.,  101  N.  G  717.    §824 
Lawton  v.  Steele,  152  U.  a  18a    ^  46, 

4a 
Lay  V.  a,  12  Ind  Ap.  86a    §  116a 

a  v.,  98  Ind.  841.    g  877. 
Laycock  ▼.  a,  186  Ind.  217.    §§  681, 65a 
Laydon  v.  a,  62  Ind.  459.    §  895. 
Layman,  a  ▼.,  8  Blackf.  830.    §  694 

a  v.,  6  Harr.  610.    §  180a 
Layne  v.  a,  4  Lea,  199.    §  1024 
Layton,  Reg.  v.,  4  Ck>x,  149.    §§  168, 172, 
175, 17a 

a  v.,  25  la.  19a    §  127a 
Lazarus,  a  v.,  87  La.  An.  401.    §  86a 

a  v.,  1  Treadw.  84    §  245. 
Lazier  v.  G,  10  Grat  70a    §  377. 
Lea  V.  a,  64  Miss.  201.    §1274 

V.  a,  64  Miss.  27a    §^  87^  89a 

a  v.,  3  Ala.  60a     §  881. 
Leabo,  a  v.,  84  Mo.  16a    §  417. 
Leach,  G  v.,  156  Mass.  99.    §  1151. 

Pennsylvania  v.,  Addison,  35a  §  889. 

a  v.,  7  Conn.  45a     §i5  92^  981. 

a  v..  60  Ma  5a    §§  5.  906,  918,  919. 

a  v.,  50  Ma  53a    §  114a 

a  v.,  27  Vt  817.    §  89a 
Leache  v.  a,  22  Tex.  Ap.  279.    §§  169, 

17a 
Leak,  a  v.,  80  N.  G  40a    §76a 

8.  v.,  Phill.  460.    §  83a 
Leal  V.  a,  12  Tex.  Ap.  279.    §§  626,  7ia 


150,  187. 
124. 


Leamard,  a  v.,  41  Vt  685.    f% 
Learned,  a  v.,  47   Ha    426. 

124a 
Leary,  P.  ▼.,  105  Cal  48a    gg  156.  86& 

V.  a,  89  Ind.  360.    §§  1272,  127a 

V.  a,  89  Ind.  544    §  114a 

a  v.,  88  N.  G  615.    g  27a 
Leathers,  U.  a  v.,  6  Sawy.  17.    §  12a 
Leatherwood    v.    a,  6    Tex.    Api  244 

§  1080. 
Leaver,  a  v.,  62  Wis.  887.    gllSa 
Leavitt,  a  v.,  66  Me.  440.    g§  54^  6ia 
Le  Blanc,  a  v.,  1  Treadw.  ^54    g  4601 
Le  Blanch,  a  v.,  31  N.  J.  8a    g  55a 
Le  Bris,  U.  a  v.,  121  U.  a  27a    ^  M^ 

loa 

Lecroy  v.  a,  89  Ga.  83a    g  1021. 

Ledbetter  v.  a,  61  Miss.  2a    §  420. 
V.  a,  26  Tex.  Ap.  2a    §g  142,  888L 
V.  a,  33  Tex.  Ap.  400.    §  44a 

Ledbifcter,  Rex  v.,  1  Moo<ly.  7a    g  989L 

Leddington,  Reg.  ▼.,  9  G  &  P.  79.   §§907, 
290. 

Ledford,  a  v..  67  N.  G  60.    §564 

Ledger.  Reg.  v..  2  F.  &  F.  857.    §  3491 

Ledgerwood  v.  a,  134  Ind.  81.    §§  13^  15. 

Ledley  v.  S.,  4  Ind.  580.    §  447. 

Lee^  In  re,  46  Fed.  R.  59.    §  1037. 

G  T.,  149  Mass.  179.     §§  679,  688^ 

687. 
P.  ▼.,  17  GaL  7a    §  42a 
Reg.  v.,  8  Cox.  23a    §  669. 
Reg.  v.,  4  F.  &  F.  6a    5i  19a 
Reg.  v.,  L.  &  G  309.    §  67a 
Reg.  v.,  I*  &  G  4ia    §§670.  67a 
Rex  v.,  6  G  A:  P.  53a    §20a 
Rex  v..  3  Russ.  Cr.  7a    §  89i 
V.  Risdon,  7  Taunt  ISa    gg  586^  687. 
V.  a,  92  Ala.  la    g§  144  312. 
▼.  a,  1  Ck>Idw.  6a    §§  825,  86a 
V.  a.  56  Ga.  477.    g5()a 
y.  a,  64  Ga.  20a    §  55a 
V.  a,  27  Tex.  Api  47a    §617. 
y.  a,  74  Wis.  45.    g  455. 
a  v.,  1  Houst  Gr.  G  83a    §  6091 
ay.,  80  la.  7a    §  113a 
*  a  y.,  91  la.  499.    {;§  2ia  479, 
a  y.,  32  Kan.  860.    §§  745,  75a 
a  Vh  118  N.  G  681.    §  44. 

Lee  Hoy,  U.  a  v.,  48  Fed.  R 82a  gl84a 

Lee  Kan  y.  U.  a,  62  Fed.  R  914  g  1346. 

Lee  Kong,  P.  y.,  95  GaL  66a  §§226^266, 
454 

Lee  Mut  Fire  Ins.  Ga  y.  a.  60  Miss.  89a 

Lee  Ping  Bow,  a  v.,  10  Greg.  27.    g  67a 
Lee  Save  Bo,  P.  v.,  72  Gal.  62a    §  42a 
Lee  Wah,  P.  y.,  71  GaL  80.    g  8a 
Lee  Yan  Yan,  a  v.,  10  Greg.  365.    §  607, 
Lee  Yung,  U.  a  v.,  63  Fed.  R  520.  §  18ia 
Leech,  Reg.  v.,  Dears.  64a     ^  69a 

Rex  y.,  8  Stark.  7a    §  62a 
Leedy,  a  v.,  95  Ma  7a    §  494 
Leefe,  Rex  v.,  2  Gamp.  184    §  88a 
Leehman.  a  v.,  2  a  Dak.  171«    gg  16QL 

168,  17a 
Leeman  y.  a,  85  Ark.  48a    §  914 


628 


Vol.  II,  §§  743-1359.]       table  of  oases. 


[Lee-Lew. 


Leep  ▼.  St.  Louisa  eta  R  Ca,  58  Ark. 

407.    §55. 
Leeper,  &  v.,  70  I&  74a    g  865. 
Lef evre  ▼.  S.,  1  Cranch,  Q  Q  244  g  18ia 
Lefforge  v.  a,  129  IndL  551.    §  1124. 
Leftwich  V.  C.  20  Grat  716.    §§  668, 597. 

a  v.,  5  Rand.  657.    §  96. 
Leggett,  Reg.  ▼.,  8  G  &  P.  19t    §g  848^ 

851 
Legori  V.  a,  8  Sm.  ft  M.  697.    §  127a 
Lehigh  Ok  v.  Schock,  118  Fft.  St  87a 

§§  4,  17. 
Lehigh  Valley  R.  Ca,  G  ▼.,  165  Pa.  St 

163.    §180. 
Lehman  v.  a,  18  Tex.  Ap.  174    §  6ia 

U.  a  ▼.,  89  Fed.  R  49.     §§  859, 
875. 

U.  a  v..  39  Fed.  R  76a   §§  859. 184a 
Lehmann.  P.  v..  104  Cal.  681.    §  1117. 
Lehre.  a  ▼..  2  Brev.  446 ;  2  Tread.  Const 

809.    §§  1051,  1070. 
Lehrilter  v.  S.,  42  Ind.  88a    g  1264 
Leiber  v.  C,  9  Biwh,  11.    §  427. 
Leicliam,  a  v.,  41  Wis.  565.    §  644 
Leicht,  a  v.,  17  la.  2a    §55  1288,  1286, 

180a 
Leigh  V.  P.,  113  111.  872.    §  431. 

Reg.  v.,  4  F.  &  F.  915.    §167. 

Rex  v.,  1  Leach,  52.    §  54a 

Rex  ▼.,  2  East,  P.  C.  694.     §  569. 
Leighton,  a  v.,  56  la.  595.    §  480. 

a  v.,  85  Me.  195.    §  1025. 

a  v..  23  N.  H.  167.    §§  1288,  128a 

U.  a  v.,  8  Dak.  2a    §  80a 
Leis,  a  v.,  11  la.  4ia    §§  1268, 1275. 
IieiAter's  Appeal,  — Pa  — ^  11  Atl  R 

887.    f^  122a 
Leisj  V.  Hardin,  185  U.  a  100.    g§  76, 

1204 
Leith,  P.  v.,  52  Cal.  251.    §  19a 
Leloup  V.  Mobile.  127  U.  a  640.    §  44 
Lem  Moon  Sing  v.  U.  a,  158  U.  S.  538. 

§1344. 
Lem  You,  P.  v.,  97  CaL  224    §§866,888, 

889 
Lemasters  v.  S.,  10  Ind.  391.    §  82a 

V.  a.  95  Ind.  867.    §  757. 
Lemay,  S.  v.,  18  Ark.  405.    §  119a 
Lemly  v.  S..  70  Misa  241.    §  1220. 
Lemmon,  Pennsylvania  v.,  Addia  815. 

§839. 
Lemraons  v,  a,  56  Ark.  559.    §  103a 
Lemon  v.  Peyton,  64  Miss.  161.    §  1210. 

a  v..  46  ilo.  375.  ^8  1283, 1285, 1297. 
Lemons  v.  S.,  50  Ala.  130.  §j5 1244 1275. 
Lenhart  v.  a,  33  Tex.  Ap.  504    §g  150, 

495. 
Lenihan.  a  v.,  88  la.  670.    §§111^1119. 
Lennaid,    Rex   v.,   1  East,  P.   C.   17a 

§777. 
Lennox.  P.  v.,  67  Cal.  lia    §  364 
Lenon,  P.  v.,  79  Cal.  625.    §  447. 
Lentz,  a  v..  45  Minn.   177.    §S  401,  4ia 
Leo,  C.  T..  110  Mass.  414    §  122a 
Leo  Hem  Bow,  In  re,  47  Fed.  R  802. 

§1344 
Leobold  V.  a,  88  Ind.  484    §707. 


Leonard,  C.  v.,  140  Mas&  47a    g§  62QL 
713. 

G  v.,  8  Met  529.    §1271. 

P.  v.,  108  Cal.  200.    §  4a 

P.  ▼.,  106  CaL  302.    §§  632,  640,  65a 

P.  v.,  11  Johna  504     §  839. 

Reg.  v.,  2  C.  &  K.  514    §  67a 

y.  a,  66  Ala.  461.    §  809. 

▼.a,  96  Ala.  10a    §525. 

V.  a.  29  Ohio  St  4oa    S  78a 

▼.  a,  7  Tex.  Ap.  417.    ^  68a 

T.  a,  20  Tex.  Ap.  44a    ^  46a 

a  v.,  6  Coldw.  307.    §  649. 

a  v.,  6  La.  An  42a    ^  33a 

a  v.,  22  Ma  449.    §  25a 

v.  T.,  2  Wash.  T.  881.     §g  8Ra  404 
Leonardi,  P.  v.,  143  N.  Y.  86a    fi  16a 
Leonardo  v.  T.,  1  N.  M.  291.    §  714 
Leong  Quong.  P.  v.,  60  Cal.  107.    §  605, 
Leoniv.  a,  44  Ala  lia    §§  43a  45a 
Leopold  V.  P.,  140  III.  55a    ^  9. 
Leppard,  Reg.  v.,  4  F.  &  F.  51.    §  55a 
Leppert  v.  a,  7  Ind.  80a    §  125a 
Lescallet  v.  C,  89  Va  87a    §  1297. 
Leschi  v.  T.,  1  Wash.  T.  la    t5§  361,  86a 
Lesley,  Reg.  v..  Bell,  220.    §  487. 
Leslie  v.  a,  a5  Fla.  171.    §§  495,  514 

a  v.,  16  N.  H  9a    g  84a 
Lesser  v.  P.,  73  N.  Y.  7a    §§  661,  674 
Lessing,  a  ▼.,  16  Minn.  75.    §  361. 
Lesslie  v.  a,  18  Ohio  St  890.    ^  890. 
Lester,  Ex  parte.  77  Va.  66a    §  122a 

C.  v.,  129  Masa  101.    §§  576,  577, 
57a 

G  v.,  2  Va  Caa  19a    g§  433.  48a 

P.  v.,  80  Mich.  64a    §  1227. 

V.  Price,  83  Va.  64a    §  1228. 

V.  a,  9  Ma  65a    §§  29^  378,  381. 
Levelle,  a  v.,  34  a  G  120.    §§  290,  832, 

d3a 
Levells  v.  a,  32  Ark.  585.    §  811. 
Loverette  v.  a,  82  Tex.  A  p.  471.    §  88a 
Levi  V.  Levi,  6  C.  &  P.  289.    §  96a 

V.  a,  14  Neb.  1.    §j5  471,  719,  72a 

a  v.,  41  Tex.  56a    §  7oa 
Levigne,  a  v.,  17  Nev.  43a    §8  332,  88a 
Levine,  Reg.  v.,  10  Cox,  374.    §  66a 
Leyison,  P.  v.,  16  Cal.  9a    §  7ia 

V.  a,  54  Ala.  52a    §86a 
Levy,  Ex  parte,  43  Ark.  4a    $:  122a 

G  v.,  126  Masa  24a    §  124a 

V.  P.,  80  N.  Y.  327.    §§  21  a  518,  521. 

V.  a,  79  Ala.  25a    §§  560,  59a 

V.  a,  28  Tex.  Ap.  20a    g§  307,  841, 
405. 

a  v.,  23  Minn.  104     §  571. 
Lewallen  v.  S.,  6  Tex.  Ap.  475.    §  307. 

V.  a,  83  Tex.  Ap.  4ia    §  463. 
Lew&llenv.a.l8Tex.53a    §§  1291, 129a 
Lewin,  a  v.,  53  Kan.  67a     ^  9m 
Lewis  V.  C,  90  Va  84a    §  1244 

C.  v..  140  Pa  St  261.    §  1161. 

Pennsylvania  v.,  Addia  27a    §  866. 

V.  P.,  82  III.  104     §  H2a 

p.  v.,  36  Cal.  531.    g§  159,  400. 

Rpg.  v.,  1  C.  &  K  4ia    §  24a 

Reg.  v.,  9  G  &  P.  52a    §§  223,  226. 


629 


Lkw-Ltt.] 


TABLE  OF  GASES. 


[Vol.  I,  §§  1-742. 


Lewis,  Rej?.  v.,  11  Cox,  48i.    ?  960. 

Reg.  ▼.,  Dears.  &  R  182.    ^  869. 

Rex  v.,  2  O.  &  P.  63a    g^  500,  501. 

Rex  T.,  6  G  &  P.  161.    §  227. 

Rex  ▼.,  3  East,  P.  C  957.    §  764. 

Rex  y.,  2  Russ.  Or.  1066.    g  83SL 

v.  a,  80  Ala.  64.    §446. 

V.  a,  85  Ala.  880.    ^§  228,  46& 

V.  a,  51  Ala.  1.    §§807.  80a 

V.  a.  88  Ala.  11.    §§  809,  816L 

V.  a,  96  Ala.  6.    §125. 

V.  a,  21  Ark.  209.    §  18ia 

Y.  a,  16  CoDD.  32.    §  504. 

V.  a,  88  Ga.  181.    S  25a 

V.  a,  72  Ga.  164. 

y.  a,  89  Ga.  89a 

y.  a,  8  Head,  127. 

y.  a,  8  Heisk.  888. 

y.  a,  9Sni.&K.115i    §42a 

y.  a.  2  Tex.  Ap.  2a    §  1081. 

y.  a,  15  Tex.  Api  647.  ^  822,  829. 

y.  a,  17  Tex  Api  140.    §  6ia 

y.  a,  18  Tex.  Ap.  lia    ^  267. 

V.  a,  28  Tex.  Ap.  140.    §  65a 

V.  a.  29  Tex.  Ap.  201.    §  880. 

y.  a,  3:3  Tex.  Ap.  6ia    §  102a 

a  y.,  184  Ind.  250.    §  4a 

a  y.,  48  la.  67a    §  1115. 

a  v.,  —  la.  — ^,65  N.   W.  R  295. 
§§  731. 740,  741. 

a  y.,  19  Kan.  26a    §  981. 

a  y.,  26  Kan.  12a    §684 

a  y.,  41  La.  An.  590.    §  69a 

a  y.,  20  Ma  88a    §  17a 

a  y.,  74  Ma  22a    g§  858,  86a 

a  y.,  118  Ma  7a    §  80a 

a  y..  93  N.  a  581.    §  88a 

a  y.,  118N.  C62a    §  98a 

a  y.,  19  Oreg.  47a    §  64a 

a  v.,  10  Rich.  20.    8  520. 

a  y.,  12  Wi&  484.    ^  13ia 

y.  U.  a,  1  Morris.  199.    §  1227. 

U.  a  v.,  86  Fed.  R  44a    §  257. 
Leyba.  P.  y.,  74  Cal.  407.    §257. 
Leyshon.  P.  y.,  108  CaL  440.    §  80a 
Libbey,  a  y.,  11  Met  64.    §  627. 
Libby,  U.  a  v.,    1  Woodb.   &  M.  221. 

§207. 
Libellis  Famoeis,  Case  de,  5  Ca  125a. 

g§  1040, 1046,  1051. 
Liberman  y.  a.  26  Neb.  464.    g  18ia 
License  Cases.  5  How.  (U.  a)  504.    §1204. 
License  Tax  Cases,  5  Wall.  462.    §  29. 
Licette  y.  a,  75  Ga.  25a    §§  713.  720. 
Lichliter.  a  y..  95  Mo.  402.'  gjj  187,  67a 
Lidtke  v.  a,  27  Tex.  A  p.  500.    §  66a 
Lifieri,  In  re,  52  Fed.  R  29a    §  134a 
Light,  a  y..  17  Oreg.  35a    §§  1289, 1290. 
Lightfoot  y.  Q,  80  Ky.  5ia    §  804 

V.  a.  20  Tex.  Ap.  77.    §  89a 
Liglitner  y.  C,  81  Pa.  St  841.    §  1228. 
Liles  V.  a,  80  Ala.  24    §  42a 

y.  a,  88  Ala.  189.    §  125a 

y.  a,  43  Ark.  9a    §  123a 

a  y.,  78  N.  C.  49a    §  53a 
Lillard.  a  y.,  59  la.  47a    §  55a 

a  v..  78  Ma  13a    ^  1217,  12ia 


Lillensteine  y.  a,  46  Ala.  4a    §1245. 

y.  a,  46  Ala.  49a    ^  2a 
Lilley.  P.  y.,  48  Mich.  52L    gg  234^  806^ 

28a 
Lillie  y.  McMillan,  62  la.  46a    §  844L 
Lilly  V.  P..  148  TIL  467.    §  15a 

P.  y..  88  Mich.  27a    §  8ia 

y.  a,  20  Tex.  ApL  L    §  14a 

a  y.,  116  N.  a  104a  §  1081. 

Limas,  a  y.,  26  Ohio  St  40a    §5S9L 
Linbeck  y.  a,  1  Wash.  88a    §  506. 
Lince.  Reg.  y.,  28  L  T.  57a    §68a 
Uncoln.  a  y.,  11  Ailen,  28a    §  70a 

y.  Smith.  27  Vt  32a    §^  1206-7. 124a 

ay.,  50  Vt  644    §1277. 

a  y.,  17  Wis.  57a    §  373a. 
Lincolnton   y.  McCarter,  Busbee^  4881 

§1264 
Linde,  a  y.,  54  la.  189.    S82a 
Lindenburg.  a  y.,  18  Tex.  27.    §  881. 
Lindenmuller  y.  P.,  88  BarU  64a  §  1819. 
Lindenthall,  a  y.,  5  Rich.  237.    §  56a 
Lindsay  y.  Cundy.  1  Q.  R  D.  48;  9  Q. 

RD.  9a   §7ia 

y.  a.  86  Tex.  Api  837.    §  89t 

a  y..  84  Ark.  87a    §  6a 

U.  a  y..  1  Cranch,  C  Q  24a  §  1187. 
Lindsey  y.  a,  48  Ala  16a    §  129a 

y.  a,  18  Tex.  Ap.  280.    §  105a 

a  y.,  78  N.  C.  499.    §614 
Lines.  Reg.  y.,  1  C.  &  K  89a    §  45a 
Ling.  U.  a  y..  61  Fed.  R  1001.    §  1382. 
Lingle,  a  y..  128  Ma  52a    §  1  lia 
Lingo  y.  a,  29  Ga.  47a    §§807.8091 
Linkhaw,  a  y.,  69  N.  C.  2\\    §  1027. 
Linkous  y.  C  9  Leigh,  608.    §  IdOa 
Links  y.  S.,  18  Lea.  701.    §  6ia 
Linn,  Q  y.,  158  Pa.  St  2a   §§  1159, 116a 

P.  y..  28  Cal.  150.    §  699. 
Linney.  a  y.,  52  Ma  4a    §  14a 
Linthicum.  a  y.,  68  Ma  6a    ^  78^  74a 
Lintner,  In  re,  57  Fed.  R  587.    §  1844 
Linton,  C.  y..  2  Va.  Caa  205.    §  86a 

G  y.,  2  Va.  Caa  47a    §751. 

y.  a.  88Ala2ia    §1181. 
Lippman  y.  South  Bend*  84  Ind.  87a 

§  116a 
Lipscomb,  a  y.,  52  Ma  8a    §  1281. 
Liquor  Locations.  In  re,  18  R  L  TSa 

§126a 
Lissner  y.  a.  84  Ga.  66a    §  837. 
List  y.  a,  118  Pa.  St  82a    §§  41,  4a 

a  y..  1  Houst  Cr.  G  13a    §  84a 
Lister.  Reg.  y.,  Deara  &  R  11^    §  64a 

Reg.  y..  Dears.  &  R  20a    ^  1170, 
118a 

y.  a,  8  Tex.  Ap.  17.    §  8ia 
Listen,  a  y.,  9  Humph.  608.    §§  941,  94a 
Lithgo,  Rex  y.,  Russ.  &  Ry.  857.    §  49a 
Lithgow  y.  G,  2  Va.  Ca&  297.    §g  804 

606. 
Littell  y.  a.  133  Ind.  677.    §  877. 

a  y.,  45  La.  An.  65a    §§  21^  817. 
Little  y.  G,  25  Grat  921.    §  414 

Reg.  y.,  10  Cox.  55a    §  55a 

y.  a.  6  Baxt  491.    §  307. 

a  y.,  6  Blackf.  267.    §  129a 


630 


YoL.  n,  §§  743-1359.]        table  of  cases. 


[LiT-Loir. 


Little,  a  v.,  43  la.  51.    8  1249. 

S.  v.,  67  Ma  624    §  452. 

8.  v..  76  Mo.  52.    §  86. 

U.  a  v.,  2  Wash.  G  C.  159.    §  1842. 
Littlefield,  P.  v.,  5  CaL  855.    §§  5^  594. 

V.  a.  42  Neb.  22a    §  33. 

a  v.,  98  N.  C.  614.    §  7a 
littlejohD  V.  a,  69  Miss.  27a    §  57a 

a  v..  88  a  a  59a  §  8O6. 

Littleton  ▼.  Fritz,  65  la.  48a    §§  1201, 

,  i2oa 

V.  a,  20  Tex.  Ap.  168.    §  54a 
Livermore,  C.  v..  2  Allen,  292.    §  1281. 

a  v.,  44  N.  H.  38a    §  52a 
Livingston  ▼.  C.  14  Orat  592.    §§  292, 
861,  876,  415. 
V.  a,  16  Tex.  Ap.  65a    ^  65a 
Idvinf2:8tone  ▼.  a,  8  Tex.  Ap.  74    §  1084. 
Lloyd.  Reg.  v.,  19  Q.  R  D.  2ia    §  85a 

Rex  v.,  4  C.  &  P.  23a    §425. 

Rex  v.,  7  C.  &  P.  8ia    ^451,  46a 

Rex  v..  2  Eaftt  P.  C.  1122.    §  740. 

a  v.,  2  Ind.  65a    §  9a 

a  ▼.,  85  N.  a  57a  §  82a 

a  v.,  77  Wis.  630.    g  868,  879. 

U.  a  v.,  4  Cranch.  C.  G  46a    §  27a 
Loakroan  v.  a,  82  Tex.  Ap.  56a    g  511. 
Lochte,  a  v.,  45  La.  An.  1405.    §  64 
Lock,  Reg.  ▼.,  L.  R  2  a  a  la    §§  288, 

249,  115a 
Locke's  Appeal,  72  Pa.  St  491.    g  12ia 
Locke,  a  T.,  148  Mass.  125.    §  124a 

V.  New  Orleans,  4  Wall.  17a    g  7a 

V.  a,  82  N.  H.  loa    §  58a 
Locker,  a  v.,  50  N.  J.  5ia    §  lOia 
Lockerby.  a  ▼.,  50  Minn.  86a    §  Uia 
Lockett,  Rex  ▼.,  2  East  P.  C.  94a    g  757. 

v.  a,  47  Ala.  4a    g  1036. 

▼.  a,  68A1&5.    g^  526,  529,  58a 
Lockbardt,  C.  v.,  144  Mass.  13a    g  8a 
Lockbart  v.  a,  10  Tex.  27a    §g  1808, 
1307. 

▼.  a,  29  Tex.  Ap.  35.    g  617. 

a  v.,  24  Ga  42a     g  505. 
Lockwood,  C.  ▼.,  109  Mass.  82a    g  110. 

P.  v.,  6  ( 'al.  205.    g  373a. 

V.  a,  1  Tex.  Ap.  74a    §  27a 

a  v.,  Kirby,  loa    g  la 

a  v.,  119  Mo.  46a    g84a 

a  v.,  58  VL  37a    g  6oa 
Lockyear,  a  v.,  95  N.  C.  63a    g  1240. 
Lodano  v.  a,  25  Ala.  64.    g  1206. 
Lodge  V.  G,  3  Grat  57a    g  87a 

a  v.,  9  Houst  54a    g  481. 
Loeb,  Ex  parte,  72  Fed.  R  657.    §g  76, 
120a 

▼.  Attica,  82  Ind.  175.    g  1217. 

V.  a,  75Ga,25a    g  1237. 

U.  a  v.,  49  Fed.  R  63a    g  1350. 
Loe£fner  ▼.  a,  10  Obio  St  59a    gg  156, 

174, 178,  861, 88a 
Loehfelm,  P.  v.,  102  N.  Y.  t    gn9a 
Loehr  T.  P.,  132  III.  504    Sg  750,  801. 
Loescb,  G  v.,  158  Pa.  St  50a    g  1240. 
Loftis,  U.  a  ▼.,  8  Saw.  194.    g  183a 
Lofton  V.  Vogles,  17  Ind.  lOa    g  11. 
Loftus  V.  G,  8  Grat  681.    g  127^ 


Logan,  V.  Austin,  1  Stew.  476.    g  249. 
G  v.,  12  Gray,  18a    g  118t 
V.  a,  24  Ala.  18a    g  i3oa 
V.  a,  9  Humpb.  24    g  42a 
V.  a,  2  Lea,  22a     g  274 
V.  a,  17  Tex.  Ap.  5a    gg  307.  30a 

▼.  u.  a.  144  u.  a  26a  gg  54,  96i, 

988 
U.  a  v.,  46  Fed.  R  87a    gg  961, 988, 
99a 
Logg  V.  P.,  92  111.  59a    gg  992,  994 
Loggins  V.  a.  8  Tex.  A  p.  434    g  420. 
V.  a,  12  Tex.  Ap.  65.    g  989. 
V.  a,  32  Tex.  Ap.  a^R     g  934. 
Logue  V.  G,  38  Pa.  St  265.    g  304 
G  v.,  160  Mass.  551.    g  647. 

a  v.,  73  Wis.  59a   g  119a 

Lobtnan  v.  a,  81  Ind.  15.    g,:^  1815,  1816, 

i3ia 

Lombard,  P.  v..  17  Cal.  8ia    gg  80a  807. 
London,  Reg.  v..  12  Cox.  50.    g  880. 

Reg.  v.,  R,  B.  &  E.  509.    g  611. 

Reg.  v.,  27  L.  J.  M.  G  281.    g  611. 

Reg.  v.,  L  R  4  Q.  B.  871.    g  611. 

a  v.,  8  a  G  23a  §  6oa 

Loney,  In  re,  134  U.  S.  87a    g  871. 

a  v.,  83  Ma  8a    g  loa 
Long  V.  P.,  103  IlL  aSl.    g  271. 

P.  v.,  39  Cal.  694    g  35a 

P.  v.,  43  Cal.  444.    g  5ia 

P.  v.,  50  Micb.  24a    gg  114  547. 

Rex  v.,  4  G  &  P.  39a    gi5  387,  407, 

Rex  v.,  4  C.  &  P.  42a    g287. 

T.  Rodders,  17  A1&  54a    g  23a 

V.  a,  27Ala.8a    g  1227. 

V.  a,  11  Fla.  29a    gg  565,  57a 

V.  a,  12  Ga.  29a    gg  470,  47a 

y.  a,  88  Ga.  491.    g  164 

V.  a,  46  Ind.  58a    S277. 

V.  a.  73  Md.  527,    g  1315. 

V.  a,  74  Md.  565.    g  1317. 

V.  a,  52Mi8&2a    g^  806,  38a 

V.  a,  1  Swan,  287.    g  20a 

V.  a,  34  Tex.  56a    g  27a 

V.  a,  43  Tex.  467.    g  8ia 

V.  a,  6  Tex.  Ap.  64a    g  50. 

V.  a,  10  Tex.  Ap.  18a    g  78a 

V.  a,  11  Tex.  Ap.  381.     g  615. 

V.  a.  22  Tex.  Ap.  194.     gg  1283, 1285, 
128a  1392,  18ia 

a  v.,  94  N.  C.  89a    gll9a 

a  v.,  48  Ohio  St  50a    g  82. 

U.  a  v.,  30  Fed.  R  67a    gg  744, 762, 
771. 

U.  a  v.,  68  Fed.  R  84a    g  1331. 

U.  a  v.,  4  Woods,  454     g  133a 
Long:  Island  R  Co.,  P.  v.,  134  N.  Y.  50a 

g21. 
Longbottom,  Reg.  v.,  8  Cox,  439.    g  849. 
Longbottoms,    a    ▼.,    11    Humpb.    8a 

gg  543,  597. 
Longden,   Rex   ▼.,   Rusa    &  Ry.  228L 

if  298. 

Longley  V.  a.  43  Tex.  490.    g  1017. 

a  v.,  10  Ind.  48a    g  915. 
Longstreetb,    Rex   ▼.,    1    Moody,    187. 

g55a 


631 


1 


LON-LUM.] 


TABLE  07  OASES. 


[Vou  I,  §§  1-742. 


LoDRworth  ▼.  a,  41  Tex.  50a    §  1811. 
LonoD,  a  v.,  19  Ark.  577.    ^  252L 
Lonsdale,  Re^.  ▼.,  8  Cox,  22:2.    §  76a 

Rej?.  v.,  4  F.  &  F.  56.     §  551. 
Look.  C.  v.,  108  Ma8&  452.    §  46i 
Loom,  Rex  v.,  1  Moody,  160.    §  594 
Loomis    V.    Ed^ertoD,   19    Wend.    419. 
5J§811.814. 

▼.  P.,  67  N.  Y.  82a    §§  562,  66a 

P.  ▼..  4  Denio.  880.    §  54a 

&  v.,  1 15  Ma  807.    §  55. 
Looney  V.  a.  43  Ark.  889.    §1284 

V.  a.  10  Tex.  A  p.  520.     S  57a 
Loose.  Re^.  v.,  Bell,  259.    g  54a 
Loi)ez  V.  a,  20  Tex.  780.    8  58a 

a  v.,  15  Nev.  407.    §  85a 

av.,  18Tex.8a    §1804 
Lord  V.  a,  17  Neb.  52a    §§  1094  10^ 

▼.  a,  16  N.  H.  825.    ^  1187, 180a 

V.  a.  20  N.  404    55  597. 

a  ▼.,  5  N.  H.  885.    §  88a 

a  v.,  16  N.  H.  857.    §§  1170, 1177. 
Lord    Mayor,    Reg.   ▼.,   16    Q.    &  77a 

g§  1040.  1045. 
Lorcl  Ossulston,  Rex  ▼.,  2  Stra.  1107. 

§9. 
Lorinier  v.  a,  76  Ind.  495.    §  ll8a 
Lorincr.  G  v.,  8  Pick.  869.    §^  84  1167. 
Lorry  S  v.,  7  Baxt  9a    §  1821. 
Lorton  v.  a.  7  Ma  55.    §  551. 
Lor  way  v.  Lousada,  1  Low.  77.    §  82a 
Lose  V.  a,  72  lod.  285.    §  4a 
Lot  of  Jewelry,  U.  a  v.,  69  Fed.  R.  684 

S  1851. 
Lott  v.  a,  122  Ind.  89a    §  108a 

V.  a,  9  Tex.  Apt  206.     §  116a 

V.  a,  17  Tex.  Ap.  59a    §  50a 

V.  a.  20  Tex.  A  p.  230.    §  64a 
Loughridge,  P.  v.,  lNeb.ll.    §  55a 
Louisville  V.  Kean,  18  R  Mon.  9.    §  122a 
Louisville,  etc.  R  Ca  v.  a,  92  Ky.  114 
^  I32a 

V.  C.  80  Ky.  14a    §  1187. 

a  v.,  80  Kv.  291.    §  182a 

T.  MissiBsippi,  188  U.  a  687.    gg  40, 
54. 

a  v.,  86  Ind.  114    g§  188. 1184. 1187. 

U.  a  v.,  18  Fed.  R  480.    §§  1161, 
133a 
Louisville  Courier  Journal  Ca  ▼.  CL,  92 

Kv.  22.    g  131  a 
Loup,  U.  a  v.,  1  McCrary,  16a    §  1860. 
Louttian  v.  C,  79  W.  Va.  lOa    §  74 
Love  V.  P..  160  III.  501.    g§  118,  501. 

v.  a,  78  Ga.  6a    g  547. 

V.  a.  15  Tex.  Ap.  56a    §  557. 

V.  a,  81  Tex.  Ap.  469.    §  8a 

V.  a,  82  Tex.  Ap.  85.    §  1037. 

a  v..  1  Bay;  167.     §421. 
Lovegrove  v.  a,  31  Tex.  Ap.  491.  §§  17^, 

17a 

Lovelady  v.  a,  14  Tex.  Ap.  54a    §  89a 
v.  a.  17  Tex.  Ap.  28a    §  89a 

Lovell.  Reg.  v.,  8  Q.  R  D.  185.    §  559. 
Rex  v.,  2  East.  P.  G  990.    g  79a 
Rex  v..  2  M  &  Rob.  236.   §§  266, 684. 
a  v.,  23  la.  804    §§  88,  84  92a 


Lovell,  a  v..  39  N.  J.  45a    §  181.1 

a  v.,  89  N.  J.  46a  §55 1137, 1288. 1297. 
Lovett  Reg.  v..  9  C.  &  P.  46a    §  104a 

Reg.  v.,  11  Cox,  602.    §939. 

V.  a.  80  Fla.  14a    ^  806,  821.  858, 
891. 

V.  a,  88  Fla.  889.    §  7a 

av..  8Vtlia    §920. 
Low  T.  Rees  Ptg.  Co.,  41  Nebi  127.     §  56. 

Reg.  v.,  10  Cox.  16a    §  55a 
Lowder  v.  a,  68  Ala.  14a    §  50L 
Lowe  V.  P.,  28  HI.  5ia    §  118a 

Reg.  v.,  8  a  <fe  K.  12a    §§  860,  861. 

V.  a,  57  Ga.  171.    §  60a 

▼.  a,  14  Lea,  204    §50a 

T.  a,  4  Tex.  Ap.  84    §  114a 

▼.  a,  11  Tex.  Ap.  26a    §  54a 
Lowenhanght,  a  v.,  11  Lea,  la    §  1846. 
Lowenthal  V.  a,  82  Ala  58a    §624 
Lowery,  C  v.,  149  Mass.  67.    §  51L 

▼.  a,  72  Ga  649.    §  20a 

T.  a,  80  Tex.  40a    S96a 
Lowndes,  P.  v.,  180  N.  Y.  45a    §  4a 
Lowrie»  Reg.  v.,  L  R  1  C  a  61.    g  54a 

V.  a.  43  Tex.  60a    §130a 
Lowry.  a  v..  158  Mass.  la    §  601. 

▼.  a,  1  Ma  5ia  §  ]3ia 

a  v.,  33  La.  An.  1224.    §  26a 
Lows  ▼.  Telford,  1  Ap.  Cas.  414    §  889. 
Loyd  V.  a,  45  Ga.  57.    §§  15a  2ia 

V.  a,  19  Tex.  Apw  821.    §  lia 

a  v.,  2  Ind.  659.    §  Oa 
Luberg,  G  v.,  94  Pa.  St  85.    §§  765^  790. 
Lubin,  a  v.,  42  La.  An.  7a    §  9ia 
Luby  V.  a,  12  Bush,  1.    §  314 
Lucas,  G  v.,  2  Allen.  170.    §§  20a  57a 

a  v.,  158  Mass.  81.     §§  107%  108a 

V.  Flinn,  35  la.  9.    §  661. 

Y.  a,  62  Ala  2a    §55a 

y.  a,  96  Ala  51.    §  58a 

V.  a,  92Ga454    §1264 

V.  a,  71  Miss.  471.    ^  88a 

V.  a,  19  Tex.  Ap.  7a    §  39a 

V.  a,  27  Tex.  Ap.  32a    §  88a 

V.  a,  83  Tex.  Api  290.    §  56a 

a  v.,  55  la  321.    §  197. 

a  v.,  57  la  501.    §196. 

a  v.,  24  Oreg.  16a    ^  664 
Luck,  C.  v.,  2  R  Mon.  29a    §  12ia 

Reg.  v.,  8  F.  &  F,  48a    §  194 

V.  a,  96  Ind.  la    §  86a 
Lucker  v.  G,  4  Bush,  44a    §  124a 
Luckie  v.  a,  38  Tex.  Ap.  66a    §§  Ilia 

1114 
Luckinbell  v.  a,  52  Ark.  4a    §  814 
Luckis,  G  v.,  99  Mass.  481.    §  54a 
Lucy,  a  v.,  41  Minn.  60.    §  19a 
Luddy,  G  v.,  143  Masa  56a    §  1247. 
Luera  v.  a,  12  Tex.  A  p.  257.    ^  309. 
Luffe.  Rex  v.,  8  East,  19a    §  1129. 
Lufkin,  G  v.,  7  Allen,  57a    §  1161. 
Lujano  v.  a,  82  Tex.  Ap.  414    §  46a 
Lukins,  U.  a  v.,  8  Wash.  G  G  83a 

§921. 
Lull,  a  v.,  87  Me.  24a    §  6ia 
Luni  V.  a,  11  Tex.  Ap.  48a    §  84a 
Lum  Ling  Ying,  59  Fed.  R  68a    §  ld4a 


632 


Vol.  II,  §§  743-1359.J        table  of  oases. 


[LuM-MoC. 


LumW,  Reg.  ▼.,  K  R   1    C  Q   190. 

§  10R4. 
Lumsdin,  a  v.,  89  N.  C.  57a    §  1815. 

U.  S.  v.,  1  Bond,  5.    §  1341. 
Lund,  &  v.,  49  Kan.  209.    i$  1270. 
Lundy  v.  a,  60  Qa.  148.    g  54a 

V.  a,  71  Ga.  860.    §  614. 
Lunu,  a  ▼.,  49  Mo.  90.    §  1016. 
LuDDing  V.  a,  9  Ind.  809.    §  96. 
Lunny.  Rej?.  v.,  6  Cox,  477.    §  414. 
Lunsford.  a  v.,  81  N.  C.  5^.    §  48a 
Lunt,  U.  a  v.,  Sprague,  811.    5§  260. 
Lurch,  a  v.,  12  6reg.  95.    §  762. 

a  v.,  12  Oreg.  99.    §§  773,  80a 

a  v.,  12  Oreg.  104.    §  771. 
Luscomb.  a  v.,  180  Mass.  42.    §  127a 
Lusk  V.  a,  64  Miss.  845.    §  52a 

a  v.,  68  Ind.  264.     §  1024 
Luster  v.  a,  28  Fla.  839.    §  1180. 
Luther,  a  v.,  8  R.  L  151.    S§  813,  827. 
Luton  V.  Circuit  Judge,  69  Mich.  610. 

§  120a 
Lutteral  v.  Ryenell,  1  Mod  28a    §  11. 
Lutterloh,  a  v..  22  Tex.  210.    gg  252, 260. 
Lutton,  a  v.,  157  Mass.  89a    §  84. 

V.  a.  14  Tex.  Ap.  5ia    §  684. 
Luttrell  V.  a.  85  Tenn.  23a    g  75a 
Lutz  V.  a.  29  Pa.  St  441.    §  381. 
Lybarger  v.  a,  2  Wash.  55a    g  Ilia 
Lycan  v.  P.,  107  El.  42a     gi$  65i  655. 
Lydick  v.  Korner,  18  Neb.  10.    §  122a 

a  v.,  11  Neb.  36a    §1227. 
Lyerly,  a  ▼..  7  Jones.  15a    g§  1088, 109a 
Lyle  v.  a,  80  Tex.  Ap.  lia    §  1810. 

▼.  a,  81  Tex.  Ap.  lOa     §§  161,  162, 
869. 

a  v.,  100  N.  C,  497. "  S  828. 
Lvmbum,  a  v.,  1  Brev.  897.    §  25a 
Lynch  v.  a,  77  P&  St  20a    §§  178»  841, 
84a  845. 

▼.  C,  88  Pa.  St  18a    §§18,68L 

a  ▼.,  8  Gray,  884.    §1324 

a  v.,  160  Masa  29a    §  124a 

▼.  P.,  16  Mich.  47a    §1264 

P.  v^  101  CaL  22a    §24a 

P.  v„ll  Johna54a    §  185a 

P.  v.,  29  Mich.  274    §44a 

Rex  v.,  6  C.&  P.  824    §  88a 

▼.a,  89  Ala.  la    §67a 

a  v.,  20  Oreg.  88a    §§269,  27a 

U.  a  v.,  49  E^d.  R.  851.    §  1884 
Lyng  V.  Michigan,  185  U.  a  161.    §§  76, 

1204 
Lynn,  Ex  parte,  19  Tex.  Ap.  29a    §  1207. 

C.  v.,  128  Mass.  2ia    §14a 

Rex  v.,  2  Term  R.  73a    §  116a 

V.  a,  27  Tex.  Ap.  590.    §  180a 

V.  a,  88  Tex.  Ap.  15a    i^  6a 
Lyon,  P.  v.,  99  N.  Y.  2ia    S§  la  187, 207. 

Rex  v.,  2  Ea8t»  P.  CX  93a    §  75a 

Rex  v.,  Rusa  &  Ry.  255.    §  75a 

▼.  a,  61  Ala.  224    §  56a 

▼.  a,  22Ga.39a    §325. 

a  v..  45  N.  J.  27a    §§63^641. 
Lyons,  a  v.,  160  Mass.  174    §  124a 

▼.  P.,  68  111.  271.    §§  499,  600,  611, 

5ia 


Lyons,  Reg.  v.,  Bell,  38.    J$  52a 

Rex  v.,  2  East  P.  C  497.    §  494 
T.  a,  26  Tex.  Ap.  408.    §  l02a 

Lytle  V.  a,  81  Ohio  St  19a  §  87a 
a  ▼.,  64  N.  G  25a    §  79a 

Maaa,  a  ▼.,  88  la.  46a    §  109a 

a  V.  87  La.  An.  29a    §80t 
Mabbett  Reg.  v.,  5  Cox,  839.    §  28a 
Mabel,  Reg.  ▼.,  9  Q  ft  P.  474    §  92a 
Maberry,  a   v.,  8  StroU  144     §§  647, 

9ia 

Mabrey,  a  ▼.,  64  N.  a  69a    §  24a 
Mabry  v.  G,  2  Va.  Cas.  39a    §  602. 
McAdams  ▼.  a,  25  Ark.  40a   g§  320,  321, 
829,  83a  361. 
V.  a,  8  Lea,  45a    §557. 
McAdoo,  a  v.,  80  Mo.  2ia    §§  1247, 127a 
McAdory  v.  a,  62  Ala.  154    §  53a 
McAiee,  G  ▼.,  108  Mass.  45a   §§  243, 34^ 
877 
V.  a,  81  Ga,  411.    §  24a 
V.  a,  14  Tex.  Ap.  6Ca     §  57a 

a  ▼.,  107  N.  G  8ia  §  23a 

McAllister,  In  re,  61  Fed.  R  28a    §§  34, 

7a 

P.  ▼.,  49  Mich,  la    §S  667,  68a 
V.  a,  17  Ala.  434    §  16a 
V.  a,  72Md.89a    §34 

a  v.,  24  Me.  13a  8oa  Roa 

V.  T.,  1  Wash.  8Pa    §  83a 
McAloon,  a  v.,  40  Me.  13a    g§  6C1,  71^ 

719  727, 
McAlpin  V.  a,  8  Ind.  567.    §  1306. 
McAndrews,  T.  ▼.,  8  Mont  15a    gg  326, 

QQQ 

McArthur  v.  a,  59  Ark.  481.    §g  1051, 

1057. 
McAtee,  G  v.,  8  Dana,  2a    §  129a 
McAthey,  Reg.  v.,  L  &  G  25a    §  714 
McBeth  V.  a,  50  Miss.  81.    |^  29a 

a  ▼.,  49  Kan.  584    §  821. 
McBirnie,  Pennsylvania  v.,  Addis.  2a 

§26a 
McBrayer,  a  v.,  98  N.  G  6ia    §§  187, 

1253,  125a 
McBride  v.  G,  18  Bush,  a37.   §^5  594  601. 

V.  a,  7  Ark.  874     §  271. 

a  v.,  8  Humph.  Ca    J^  1291,  129a 

a  v.,  4  McCord,  33a    §  1223. 

a  v.,  64  Mo.  3(}4    S  125a 
McBryde,  a  v.,  97  N.  G  39a    §  l?a 
McCabe,  G  v.,  163  Masa  9a    §  1277. 

C.  v.,  163  Mass.  40a     J^  1277. 

U.  a  v..  58  Fed.  R  557.     g  95a 
McCaflferty,  G  v.,  145  Mass.  ;J84.    §  66. 

Reg.  v.,  10  Cox,  60a    §  135d 

a  v.,  63  Me.  223.    §  12ia 
McCaffrey,  P.  v.,  75  Mich,  lia    §  85a 

a  v.,  63  la.  47a    §  44a 
McCahill.  S.  v.,  72  la.  1 1 1.    §  97a 
McCall  V.  California,  130  U.  a  104  §  44 

a  v.,  4  Ala.  64a     ^§  493,  500,  50a 
McCallough  V.  G,  07  Pa.  St  8a    §  127i. 
McCalman  v.  a,  96  Ala.  9a    §  180a 
McCalmen  v.  a.  77  Ind.  250.    g  101. 
McCampbell  v.  a,  9  Tex.  Api  124    §  609. 


6SC 


McC-McD.] 


TABLE  OF  CASES. 


[Vol.  I,  §§  1-743. 


HcCance,  a  ▼..  1 10  Ma  S9a    g§  1082, 

1085,  1287,  1271. 
McCnnn,  P.  v..  1«  N.  Y.  58.    §  179. 

a  v.,  19  Ma  249.     §j$  545,  571. 

V.  U.  a,  2  Wya  267.     5^  055. 
McCannoD.  a  v.,  51  Mo.  160.    §  431. 
McCaots,  a  v.,  1  Speara,  384.     §§  162, 

831,  848;  844 
McCarney  v.  P.,  83  N.  Y.  40a     §  206. 
McCai  ter,  a  v.,  98  N.  a  637.    §j^  526, 

529 
McCartey,  a  ▼..  17  Mina  76.    §§  556, 

558. 
McCarther,  Rex  v..  Peake.  155.    §  874. 
McCarthy,  Ex  yiarte,  29  Cal.  895.    §  859. 

£x  parte,  72  Cal.  884.    §  OL 

V.  a,  56  IdcL  20a    §1326. 

a  v.,  43  La.  An.  541.    1^  42a 

a  v.,  41  Minn.  59.    §  859. 

U.  a  ▼.,  4  Cranch.  G  C.  304.    §  74a 
McCartoey  v.  a,  8  Ind.  353.    ^  774 
McCarty,  G  v.,  152  Mass.  577.    g  87a 

Resa  ▼.,  2  Dall.  8a    §  137. 

▼.  a,  44  Ind.  214    §^215,217. 

V.  a,  127  Ind.  22a     §  481. 

V.  a,  26  MiBS.  299.    §199. 

V.  a,  87  Miss.  411.    §  119a 

a  v.,  78  la.  61.    g  58a 
HcCaskey,  a  v.,  104  Ma  644    §§  1118» 

1119. 
HcCaughey,  C.  v.,  9  Gray,  296.    §  1181. 
McCauley  t  a,  26  Ala.  185.    §  130a 

▼.  U.  a,  Morris.  48a    g  364. 
McChesney,  a  v.,  90  Ma  120.    §  907. 
McC'Iain,  Ex  parte,  61  CaL  43a    §  12ia 

a  v.,  49  Kan.  730.    S  1117. 
McClaine  v.  T.,  1  WasK  345.    g  5ia 
McCIanahan,  G  v.,  2  Met  (Ky.)  a  §  103a 
McOlean  v.  a,  49  N.  J.  471.    §  1187. 
McCleary,  8.  v.,  17  la.  44    §  1217. 
HcClellan,  G  v.,  101  Mass.  84    §  1164 

V.  a,  53  Ala.  640.    g^  1010.  1011. 

V.  a,  32  Ark.  609.    gj^  771,  799. 
McClelland  v.  Kav,  14  B.  Mon.  lOa  §  142. 
McClerkin  v.  a,  20  Fla.  879.    g  892. 
McClintic,  a  v.,  78  la.  66a  §§  1114. 1118, 

1119. 
McCliutock,  a  v.,  8  la.  20a    g  250. 
McCMuer,  a  v.,  5  Nev.  132.    g§  316,  34a 
McCluujr,  a  v.,  36  \V.  Va.  280.    §  611. 
McClure  v.  G.  81  Kv.  44a     $5  015. 

V.  C,  86  Pa.  St  35a    g  771. 

V.  a,  43  Ark.  75.    g  123a 

a  v.,  4Blackf.  32a    g  1167. 

a  v.,  25  Ma  33a    g  7a 
HcClusky,  Ex  parte,  40  Fed.  R  71.  g§  20, 

581. 
HcCoIlum,  a  v.,  119  Ma  469.    §  80a 
HcConibs  v.  a,  8  Ohio  St  64a    gg  455, 

460. 
McConaughy,  U.  a  ▼.,  88  Fed.  R.  16a 

g-s  854  874 
McConkey  v.  G,  101  Pa  St  4ia    §  4ia 

S.  v.,  20  la.  574    gS  82^  830. 

a  v.,  49  la.  499.     gg  66a  684 
McConnell,  Reg.  v.,  1  G  &  K.  371.   §§  758, 

781. 


McConnell  v.  a,  18  Tex.  A  p.  890.    §  897. 
McCook  V.  a,  91  Ga.  740.     §  16a 
McCool  V.  a,  23  Ind.  127.    §  124a 
McCord  V.  P..  46  N.  Y.  470.    gg  209, 689L 

P.  ▼„  76  Mich.  200.     gg  500,  50L 

V.  a,  79  Ala.  269.    g  83a 

▼.  a.  83  Ga  621.    g  890. 

a  v.,  8  Kan.  23a    g  390. 

U.  a  ▼.,  72  Fed.  R  159.    ^955,0M^ 
97a 
McCorkle  v.  a,  14  Ind.  89.    g  587. 
McCormac,  a  ▼.,  116  N.  G  108a    g  85a 
McCormack  v.  a,  102  Ala  15a    g§  126, 
152,  269,  274  27^  8ia 

a  v.,  66  la  585.    g  80a 

a  ▼.,  8  Greg.  28a    g  551. 
McCormick.  G  v.,  150  Masa  27a  §§  1323, 
1231. 

▼.  a,  42  Neb.  86a    §687. 

V.  a,  26  Tex.  A  pi  678.    g47a 

a  ▼.,  52  Ind.  169.    gg  859.  87a 

a  v.,  27  la  40a    gg  a59,  861. 88a 
McCourt  V.  P.,  64  N.  Y.  58a    gg  112,  678. 
McCowan  v.  a,  58  Ark.  17.    gg  593;  604. 
McCoy  V.  P.,  71  III.  111.    g  112a 

V.  a,  8  Ark.  451.    gg  142,  274 

V.  a.  52Ga287.    §214 

▼.a,  26  Tex.  Sa    gg  822,  83a 

V.  a,  44  Tex.  6ia    g617. 

a  ▼.,  29  La  An.  59a    g  307. 

a  ▼.,  42  La.  An.  22a    g  66a 

a  v.,  34  Ma  631.    g  174 

av.,  89N.  G46a    gg  647,  55a 

a  v.,  115  N.  G  1059.    g  6a 
McCracken  v.  a,  27  Ind.  491.    §  87. 

V.  a,  71  Md.  150.    g  89. 

U.  a  v.,  3  yughea  544    §  182a 
McCrary  v.  a.  81  Ga  334    §  65a 
McCready  v.  Virginia  94  U.  S.  391.   §  4e. 
McCreary  v.  a.  73  Ala  480.    g  12021 
McCrillis  v.  a.  69  Ind.  15a    g  49a 
McCroskey  v.  a,  2  Coldw.  17a    §  27L 

a  v.,  8  McCord,  80a    §  85a 
McCrum,  a  t.,  38  Minn.  164    g  1106n. 
McCrystoI.  a  v.,  43  La.  An.  907.    §§  84» 

899  950 
McCue  V.  G,  78  Pa.  St  186.    gg  859, 4ia 
McCuen  v.  a,  19  Ark.  630.    gg  101, 1274 

V.  a,  19  Ark.  63a    g  1274 
McCulley,  Reg.  v.,  2  Moody,  84    §  694 

V.  a.  02  Ind.  42a    g  235. 
McCuJIoch.  C.  v.,  15  Mass.  227.    g  27. 

V.  S.,  48  Ind.  109.     g  39a 
McCuIlough  ▼.  Brown,  41  a  G  220.  g  1214 

V.  G,  67  Pa  St  8a    g  127a 

V.  a,  182  Ind.  427.    §  609. 

V.  a.  24  Tex.  Aa  12a    g  26a 
McCune,  a  v.,  5  R  L  6a    §  46a 
McCutcheon  ▼.  P.,  69  UJ.  60L    §g  188L 

1237  1257. 
McDade*v.  P.,*  29  Mich.  6a    gg  220;  «». 

▼.  a,  27  Tex.  A  p.  641.    gSOa 
McDanieVs  Case,  Foster,  121.    g  lia 
McDaniel  v.  G,  6  Bush,  82a    gg  12»^ 
1286. 

V.  G,  77Va281.    gS  829,  865. 

T.  a,  85  Ala  890.    g  130a 


634 


Vol.  II,  §§  74:3-1359.]        table  of  oases. 


[MoD-MoO. 


HcDaniel  v.  a,  76  Ala.  1.    §  816. 

▼.  a.  97  Ala.  14.    g811. 

T.  a,  27  Ga.  197.    §  989. 

T.  a,  8  Sm.  &  M  401.    g§  426,  468, 
568. 

T.  a,  33  Tex.  419.    ^  •'57a 

V.  a,  5  Tex.  Ap.  475.    §5§  1162,  116a 

a  y.,  1  Houst  Cr.  a  50&    §  1288. 

a  ▼.,  8  JoDcs,  284    §1191. 

a  v.,  45  La.  An.  686.    §  26a 

a  v.,  94  Ma  801.    g§  865.  877. 

a  v.,84N.  G8(«.    §1057. 

av.,  115N.  a807.    §102. 

a  v.,  20  Orej?.  62a    §  lt>8a 

a  ▼.,  41  Tex.  229.    %  215. 

a  v.,  1  Wiust  1,  249.    §g  334^  505^ 
506. 

U.  a  v.,  4  Cranch,  G  G  721.    §596. 
McDaniels  v.  P.,  1 18  Ul.  801.    §§  548, 589. 

P.  ▼..  1  Park.  Cr.  R  19a    §  47a 
McDavid,  a  v.,  15  La.  Ao.  40a    ^  1065l 
McDermott,  P.  v.,  8  CaL  28a    §  86a 

T.  a,  89  Ind.  187.    g  80a 

V.  a,  13  Ohio  St  83a    §  460. 
McDevitt,  a  v.,  69  la.  549.    §g  454,  46a 
McDonald  v.  G,  86  Ky.  10.    §  520. 

G  ▼.,  5  Gush.  865.    §§  226,  22a 

G  v.,  110  Mass.  405.    §440. 

G  v.,  160  Mass.  52a    §  126a 

T.  Norton.  72  la.  65a    §  84a 

T.  P.,  47  111.  53a    §52a 

▼.  P.,  126  111.  150.    g§  966,  974,  976, 
976,  977, 985. 

P.  T..  2  Ida.  14.    ^  320,  821. 

P.  v.,  9  Mich.  150.    §§  249,  448,  462^ 
454,  464, 467. 

P.  v.,  48  N.  Y.  61.    §55a 

Reg.  v.,  L.  &  G  85.    §  681. 

Beg.  v.,  15  Q.  a  D.  82a    §  554 

▼.  a,  83  Ala.  4a    g  8oa 

▼.  a,  68  Miss.  72a    g  123a 

▼.  a,  89  Tenn.  161.    §  802 

a  v.,  4  Jones,  la    g  325. 

a  y.,  20  Mina  18a    g  9a 

a  y.,  67  Ma  la    §§  260,  809. 

a  y.,  10  Mont  21.    §  594 

a  v.,  9  W.  Va.  45a    g5ia 

T.  U.  a,  68  Fed.  R.  42a    §1884. 

U.  a  y.,  8  Biss.  43a    §§922,923,924 

U.  a  y.,  59  Fed  R.  56a    §  1384. 

U.  a  v.,  65  Fed.  R.  486.    g  1334 
McDonel  y.  a,  90  Ind.  820.    §  82a 
McDonell,  P.  v.,  47  Cal.  184    g  17a 
McDonnell.  G  y.,  157  Masa  407.    §  84 

P.  v.,  80  CaL  285.    g§  228,  752,  777, 
785.  790. 

P.  v.,  92  N.  y.  657.    §  88a 

V.  a,  81  Ala.  27a    §  8a 

y.  a,  58  Ark.  242.    §§771,  79a 

ay.,82Vt49L    §§  329,  83^  83a 
McDonoough,    G    y.,    150    Mass.    504 

§125a 
McDonough.  G  y.,  18  Allen,  581.    §g  7a 
96,  98,  1199. 

a  y.,  84  Me.  48a    g  124a 
McDcmgal  v.  S.,  88  Ind.  24.    §  82a 

a  v..  20  Wis.  4«a     g  554 


McDowell,  G  y.,  1  Browne  (Pa.),  86a 
§54a 

P.  v.,  71  CaL  194    §  107a 

y.  a,  61  Ala.  17a    §  58a 

y.  a,  68  Misa  34a    g  60a 

a  y.,  Dudley,  846.    §  1145. 

a  y.,  1  Hawks,  44a    §  474 

a  v.,  101  N.  C.  784    §  112a 

U.  a  y.,  4  Cranch,  G  G  42a  §  1145. 
McDuffie,  a  y.,  84  N.  H.  62a    gg  539, 
815. 

a  y.,  107  N.  G  885.    g  113a 
McDiiflfy,  C.  v.,  126  Mass.  467.    §  680. 

V.  a,  87  Ga.  687.    g  1221. 
McElhaney  v.  a,  12  Tex.  Ap.  231.  §  1187. 
McElhiney  y.  G,  22  Pa.  St  36a    g  a 
McElreath  y.  a,  66  Ga.  66a    §  49a 
McElroy  y.  a,  14  Tex.  Ap.  235.    §  88a 

T.  y.,  1  Mont  T.  8a    §  914 
McElyaine  y.  Brush,  142  U.  a  155.  §§  77, 

80 
McEntee  y.  a,  24  Wis.  4a    g§  481.  575, 

6ia 
McEwan,  U.  a  y.,  44  Fed.  R.  594.    §  255. 
McFadden,  P.  v..  65  Cal.  446.    g  274. 
McFall,  Pennsylyania   y.,   Addis.    a55. 

§i6a 

McFarland  y.  a,  4  Kan.  6a    g  558. 

ay.,  49  la.  9a    §511. 

U.  a  y..  1  Cranch,  G  G  14a   gg  12^ 
992. 
McFarlane,  U.  a  y.,  1  Cranch,  G  G  16a 

giooa 

McGahey,  a  y.,  8  N.  D.  29a    §  4ia 
McGardiner,  a  y.,  1  Ired.  27.    gg  79^ 

801. 
McGarren,  P.  y.,  17  Wend.  460.   §  545. 
McGary  y.  P..  45  N.  Y.  15a    g§  6ia  52a 
McGayaran,  Reg.  y.,  6  Cox,  64    g  23a 
McGee.  P.  v.,  1  Denio.  19.    g  45a 
y.  a,  8  Ma  49a    gg  361.  36a 
y.  a,  4  Tex.  Ap.  625.     g  59a 
y.  a,  21  Tex.  Ap.  67a    gg  455,  46a 
a  y.,  40  la.  595.    gg  1184,  1190. 
McGehee  v.  a.  62  Miss.  77a    g  27a 
McGill,  a  y.,  65  Vt  547.    §  124a 

U.  a  v.,  1  Wash.  G  G  46a    g  36a 
McGilver,  P.  y.,  67  Cal.  55.    g  50a 
McGinnes,  Reg.  y.,  1 1  Cox.  891.    g  145. 
McGinnis  y.  a,  31  Ga.  28a    g  411. 
a  v.,  71  la.  685.    gg  694,  7ia 
a  y.,  80  Minn.  5a    §  127a 
ay.,  76  Ma  82a    g  865. 
McGlothlen,  a  y.,  56  la.  544    §  112a 
McGlue,  U.  a  y.,  1  Curtis,  1.    §§  159, 

174  38a 
McGlynn,  a  y.,  84  N.  H.  42a    §§  1248^ 

1281. 
McGonigaL  a  y.,  5  Harr.  610.    §  15a 
McGorty,  G  y.,  114  Mass.  29a    §  514 
McGk)yern,  G  y.,  10  Alien.  19a    g  489. 
McGowan  y.  a,  9  Terg.  184    §  128a 

a  y.,  1  a  G 14  g  6ia 

McGrath,  G  y.,  140  Mass.  29a    gg  1074^ 
1084 
y.  Merwin,  112  Masa  467.    g  1321. 
Reg.  y.,  14  Cox,  59a    §^  6-21,  524 


6:)5 


MoQ^MoL] 


TABLB  OF  OASES. 


[YOL.  I,  §§  1-742. 


McGrath,  Reg.  t.,  L  IL  1  a  Q  205. 
g559. 

a  ▼.,  78  Ma  181.    §  189. 
HcOreer,  S.  v.,  18  a  C.  464.    $$  246w 
McGref^or,  Re^.  v.,  1  Q  &  K.  429.    g  Sia 

liex  v.,  8  Boa  &  P.  106.     §  684 

V.  a.  36  Id<L  a    ^§  780,  80a 

T.  a,  4  Tex.  Ap.  599.     §  265. 

a  v.,  41   N.   hT  407.    §§  205,  1141, 
1145. 
McGrew  v.  Cato,  Minor,  a    §  IL 

r.  v.,  77  CaL  570.  •  g  487. 

V.  a,  13  Ter.  Ap.  340.    §  112a 

V.  a,  17  Tex.  Ap.  6ia    §  921. 

V.  a,  81  Tex.  Ap.  886.    §  546. 

a  v.,  11  la.  112.    gl249. 
McQrowther,  Rex  v.,  1  East,  P.  C  71. 

^55  137,  1357. 
McGufT  V.  a,  88  Ala.  147.    ^  448,  458, 

459. 
McGuffie  V.  a,  17  Oa.  497.    §  83a 
McGuiie,  C.  ▼.,  11  Gray,  460.    §  1274. 

C.  v..  1  Va  Caa  lia    §  1295. 

V.  Massachusetts,  3  Wall.  887.    §g  29, 
1217. 

V.  a.  87  Ala.  161.    g§  791,  80a 

V.  a,  7  Humph.  54    §  94a 

V.  a,  50  Ind.  284.    §271. 

V.  a,  87  Miss.  36a    <§  125a 

V.  a,  42  Ohio  St  530.    §§  104^  1202. 

a  v.,  50  la.  isa    §  1097. 

a  v.,  87  la.  14a    §  27a 

a  v..  64  N.  BL  529.    ^S  190,  128a 
McGuirk,  C.  v.,  78  Pa.  St  29a    §  9a 

v.  a,  64  Miss.  20a    ^  1086. 
McGurk,  U.  a  v.,  1  Cranch,  C.  C  71. 

§  425. 
McGurty,  C.  v.,  145  Mass.  257.    §§  945, 

950. 
McHale.  C.  v.,  97  Pa.  St  897.    §§  16,  941, 

966.  971. 
McHenrv.  U.  a  v..  6  Blatch.  50a    §  87a 
McHugh,  a  v.,  147  Mass.  401.    §  124a 

a  v.,  81  Ala.  31  a    §  42a 
Mcllroy  v.  a,  25  Tex.  507.     §  1026. 
Mclntire  v.  a,  10  Ind.  2a    §  72a 

a  v.,  66  la.  88a     §  463. 

a  v.,  115  N.  a  76a  §  1055. 

Mcintosh^  Rex  v.,  2  East,  P.  Q  94a 
^§  75a  75a 
V.  a,  53  Ala.  a5a    §  614 
V.  a,  18  Tex.  Api  284.    §  594 
a  v.,  64  N.  C.  607.    §  112a 
a  v.,  92  N.  C.  794    §  1057. 

a  v.,  40  a  c.  84a  j^g  812,  sia 

Mclnturf  v.  a,  20  Tex.  Api  835.    §5  7a 
McJunkius  v.  a,  10  Ind.  140.    §  1157. 
McKale,    Reg.  v.,    K  R   1  G   Q   12a 

^560. 
McKaiie,  P.  t.,  143  N.  Y.  45a    §  98a 

V.  a,  11  Ind.  19a     §  597. 
McKay.  P.  v..  46  Mich.  48a    §  244 

V.  a,  44  Tex.  4a     §  23a 
McEean,  C.  ▼.,  98  Mass.  a    §  797. 

a  v..  36  la.  34a    ^117. 
McKee,  Pennsylvania  v.,  Addia  1.  §  115a 

V.  P.,  82  N.  Y.  23a    8  101. 


179, 


McKeev.  P.,  86N.  Y.  lia    §85a 
McKeen  t.  a,  7  Tex.  Ap.  681.    §  208. 
McKeever,  Reg.  v.,  5  Ir.  R  C  L.  8a   §  62a 
McKenna,  C  ▼.,  158  Masa  207.    g  124a 

P.  T.,  81  CaL  15a    ^699.  95a 

y.  a,  61  Misa  58a    g  3ia 

a  v..  16  R.  L  89a    §  12ia 
McKensie  v.  a,  42  Ga.  834    §§  174  175u 
McKenzie  y.  a,  11  Ark.  594.    g  66a 

y.  a,  26  Ark.  834    ^  829. 

ay.,  42  Me.  89a    §774 
McKeone  v.  P.,  6  Cola  846.    g  807. 
McKeron,  Rex  y.,  5  Term  R.  8ia 
McKettrick,  a  y.,  14  a  C  84a 

260. 
McKibbin  y.  a,  40  Ark.  48a    §  13a 
McKie,  a  y.,  1  Gray,  61.    §§  189, 

8ia 

McKieraan,  a  y.,  17  Ney.  224    g  802L 
McKinley,  a  y.,  82  la.  44a    §§246,  94a 
McKinne  y.  a,  81  Ga.  164    §  1161. 
McKinney,  P.  y.,  10  Mich.  54    g§  046^ 
648,  649,  a56a 

P.  y.,  10  Mich.  74    §  64a 

y.  Salem,  77  Ind.  213.    §1217. 

y.  a,  8  Tex.  Ap.  62a    g  88a 

ay.,  42Ia.20a    §87a 

a  v..  Ill  N.  C.  68a    §  891. 
McKinny  y.  a,  29  Fla.  56a    §§448^449, 

464,  46a 
McKinstry,  a  y.,  60  Ind.  46a    §  95a 
McKinzie,  a  y..  102  Ma  620.  §g  882, 86a 
McKissick  y.  a,  2  Tex.  85a    gg  1285, 

1291. 
McKisson,  C.  y.,  8  Serg.  ft  R.  420.  §  974 
McLain,  a  y.,  2  Brey.  44a    S  594 

a  y.,  104  N.  a  894    §  984 
McLane  y.  Bonn,  70  la.  75a    §§  1906^ 
1207. 

y.  Leicht.  69  la.  401.    §1207. 

y.  a,  4  Ga.  885.    g  52a 

a  y.,  15  Ney.  84a    §877. 
McLaughlin  y.  G,  4  Rawle,  464    fi  8Mu 

C.  y.,  5  Allen,  507.    §  24a 

G  y.,  11  Cash.  59a    §  57a 

C.  y..  12  Cash.  6ia    g§  267,  271 

C.  v.,  105  Masa  46a     J5  22a 

C  y.,  108  Masa  477.    §  124a 

V.  a,  45  Ind.  338.    §  1274 

y.  a,  10  Tex.  Ap.  34a    g§  858,  89L 

a  y.,  44  la.  8a    §§  45a  45a 

a  y.,  47  Kan.  14a    §  127a 
McLaurine  v.  a.  28  Tex.  Ap.  530.   §  1164 
McLean,  P.  v.,  71  Mich.  309.    §  460. 

y.  a,  16  Ala.  67a    §  42a 

y.  a,  4  Ga.  38a    §  52a 

y.  a,  8  Ma  15a    g  43a 

y.  a,  82  Tex.  Ap.  521.    §  1099. 
McLeland  y.  a,  25  Ga.  477.    §  1087. 
McLeliand.  a  y.,  4  Sneed,  487.    §  129a 
McLeod,  P.  v..  1  Hill  (N.  Y.\  877.   g  116^ 

y.  Scott,  21  Greg.  94    §  122a 

y.  a,  85  Ala  89a    §§10941091 

a  y.,  5  Jones,  8ia    §  59a 
McLeran,  a  y.,  1  Aikens,  81 L    §  781 
McLin  y.  a,  29  Tex.  Ap.  171.    §  671 
McLoon,  a  y.,  78  Ma  42a    §  1011 


636 


I- 


Vol.  II,  §§  743-1359.]        table  of  oases. 


[MoLt-Mao. 


<■ 


1  •• 


r 


McLoughlin,  Reg.  v.,  8  C.  &  P.  685. 

§256. 
Meltohan  v.  a,  29  Tex.  Ap.  84a    §  815. 

&  v.,  108  N.  C.  879.    §82a 
HeMahon  v.  Sloan,  12  Pa.  St.  229.   §  611. 

V.  a,  1  Tex.  Ap.  102.    $^  557. 

T.  a,  18  Tex.  Ap.  220.    §  1057. 

▼.  a,  16  Tex.  Ap.  357.    §5  275. 

a  v.,  58  Conn.  407.    §  85. 

a  v..  14  R  L  285.    §  117a 
McMakin,  Reg.  ▼.,  Rus&  &  Ry.  888,  n. 

§209. 
MoManus  v.  a,  91  Pa.  St  57.    §416. 

C.  v..  161  Mass.  64.    §  124a 

▼.  a,  86  Ala.  285.    §^8(58,421. 

a  v.,  89  N.  C.  556.    g§  1031, 1039. 
McMaster,  a  v.,  85  S.  C.  1.    §  1240. 
HcMaiti  V.  a,  55  Ga.  80a    §§443,450,452, 

455. 
McMillan,  Reg.  v..  1  Cox.  41.    §  777. 

V.  a,  85  Ga.  54.    §  329. 

V.  a,  18  Tex.  Ap.  875.   S§  128%  126L 

a  v.,  68  N.  a  440.    §  6o;^ 
KcHillen  v.  a,  18  Mo.  80.    §  417. 

▼.  a,  5  Ohio,  26a    §794. 
McMinn,  a  ▼.,  83  N.  Q  66a    §  128a 
McMuIlen  ▼.  a,  58  AI&  531.    §  572. 
McMurrin  v.  Rigby,  80  la.  822.    §  455. 
McMurry  ▼.  a.  6  Ala.  824    §  886. 
McNab.  a  y..-20  N.  H.  160.    §§  827, 1147. 
McNaghten's    Case,  10   CI.  &   F.    200. 

§55 132,  156,  158,  172,  174,  17a 
McNair  v.  P.,  89  111.  441.    ^§  1064,  115a 

▼.  a,  58  Ala.  45a    §§489,451. 
McNally,  a  v.,  84  Me.  210.    §  92a 

a  v.,  87  Mo.  644.    §  807. 
HcNamara,  a  ▼.,  69  Ma  18a    §§  1220, 

124a 
McNamee,  C.  v.,  112  Mass.  285.    §  lOia 

V.  P.,  81  Mich.  47a    §§  12,  1167. 

Rex  v.,  1  Moody,  86a    §  556. 

▼.  a,  84  Neb.  28a    §292. 
McNauKher,  C.  v.,  131  Pa.  St  55.    §  1190. 
HcNaughten,    Reg:    ▼.,    14    Cox,    57a 

§§  196,  291,  1004.. 
HcNealy  v.  a,  17  Fla.  19a    §  55a 

T.  a,  94Ga.59a    §  182a 
McNeary.  a  ▼.,  88  Ma  14a    §  122a 
McNeeley,  a  v.,  1  Winst  Eq.  284.  §  1227. 
McNeely,  a  y.,  84  La.  An.  1022.    §  807. 
McNeese,  C  y.,  156  Mass.  281.    §  1279. 
McNeill  v.  a,  102  Ala.  121.    §g  841,  842, 
84a 

T.  a,  92  Tenn.  719.    §  1264 

ay.,  92N.a8ia    §88a 
McNeff,  a  y.,  145  Mass.  40a    §  124a 
MoNinch,  a  y.,  87  N.  Q  567.    §  1019. 

a  y.,  90  N.  C.  695.    §241. 
McNish  y.  a,  88  Ga.  499.    §55a 
McNulty,  Ex  parte,  77  Cal.  164  §§  86, 85. 

P.  v.,  98  Cal  427.    §§  101,  374 
McOmber,  a  y.,  6  Vt  215.    §  92a 
McPhail  y.  a,  9  Tex.  Ap.  164.  ^*§  548, 564. 
McPhane,  Re^.  y..  Car.  &  M.  2ia    §20a 
McPherson,   Reg.  y..  Dears.  &  R  197. 
§§  226,  228,  50a 

T.  a,  54  Ala.  22L    §  I27a 


McPherson  y.  a,  29  Ark.  225.    §§  81 1« 
889. 

V.  a,  22Ga.47a    §§299,  42a 

y.  a,  20  Tex.  Ap.  194.    §  60a 

y.  a,  9  Yerg.  279.    ^5^  862,  431. 

a  y.,  9  la.  5a    §§  790,  80a 

a  y.,  70  N.  C.  289.    §502. 

T.  y.,  6  Dak.  27.    §  89. 
McPike,  a  y.,  8  Cush.  181.    §§  292,  400, 

414 
McQuaid,  P.  y.,  85  Mich.  12a    ^  1074 
McQueen  y.  S.,  94  Ala.  50.    §  420. 

y.  a,  103  Ala.  la     ^§  309,  3J1).  42a 

y.  a,  1  Lea,  285.    §  065. 
McQuirk  y.  a,  84  Ala  435.    §  460. 
McQuoid  y.  P.,  8  III  7a     i^§  925,  92a 
McRae  y.  a.  71  Ga.  9a    §  412. 

a  v.,  Ill  N.  a  66a  ^1$  54a  56o. 

McRay  v.  S.,  18  Tex.  Ap.  .33L    §  116a 
McReynolds    y.    a,   26   Tex.   Ap.   37a 

§1244 
McRbberta,  C.  y.,  4  Blackf.  17a    §  49a 
McRae,  Reg.  y.,  8  C.  &  P.  641.    §  450. 
McSpatton  v.  a,  30  Tex.  Ap.  61  a    §  309. 
McTijiue  y.  a,  4  Baxt  3ia    §  482. 
McTy  ier  y.  a,  91  Ga.  254    §§11 12, 1 117, 

Ilia 
McVay  y.  a,  100  Ala.  lia    §  1017. 
McVey  y.  a,  23  Tex.  Ap.  659.     Js  601. 
McWhirt's  Case,  3  Grat  594.    §  84a 
McWhorter,  P.  v.,  98  Mich.  641.     §  461. 
Msicard,  P.  y.,  78  Mich,  la     ^  137.  309. 
Macarty.  Rex   v.,  2    East,    P.   C.   82a 

§661. 
Macaulpy,  Rex  y.,  1  Leach,  287.     1^  469. 
Macdaniel,  Rex  y.,  1  East  P.   C  83a 

§28a 

Mace  y.  S..  58  Ark.  79.    §  1285. 

a  v.,  76  Me.  64    §§  859,  8i50. 

a  y.,  65  N.  C.  844    §  820, 

a  y..  8«  N.  C.  66a    §  854 
Mack  y.  a,  68  Ala.  13a    §  707. 

y.  a,  68  Ga.  69a    8  33S. 

a  y..  41  La.  An.  1079.  ^j5  64, 6a  114a 

a  y..  20  Greg.  234.    §504 
Mackaboy  y.  C,  2  Va.  Gas.  2ra    ^  9Pa 
Mackaley's  Case,  Cro.  Jac.  279.    ^  VAO. 
Mackailey's  Case,  9  Co.  65,  2HS.     {i  r.04 
Mackarty,  Rex  y.,  2  Ld.  Ravm.    1179. 

§960. 
Mackay,  Reg.  y.,  11  Cox,  148.    §  4*3a 
Mackerel,  Rex  y.,  4  C.<&  P.  44a    §  817. 
Mackey  y.  P.,  2  Cola  la    §  12. 

y.  a,  8  Ohio  St  86a    §801. 

y.  a,  13  Tex.  Ap.  860.    §  345. 

y.  a,  20  Tex.  Ap.  608.    §  601. 

a  y.,  82  la.  89a    §g  1116,  1117. 

T.  y.,  8  Mont  16a    §  4a 
l^ackin  y.  P.,  115  III  8ia    §§858,  862^ 
865.  866,  892. 

y.  a,  62  Md.  244    §  128a 

T.  u.  a,  117  u.  a  84a  §19. 

Mackinley,  P.  y.,  9  Cal.  250.    §  54a 
Macklin,  Reg.  y.,  5  Cox,  2ia    §  611. 
Macleod,  Reg.  y.,  12  Cox,  584.    §  287. 
Macloon,  C,  y.,  101  Mass.  1.    §§  286,  869, 
877. 


637 


Mao-M^n.] 


TA12LE   OF   OASES. 


[Vol.  I,  §§  1-742. 


Uacomber.  C.  t.,  8  Mas&  254.    §§  83, 210. 

a  v.,  7  R.  I.  349.    55  949. 
Maconnehey  v.  S.,  5  Ohio  SL  77.     §  159. 
Mad;in,  C.  v..  102  Mass.  1.     S  416L 
Madden  v.  S..  1  Kau.  34a    g  332. 

V.  S.,  1  Thx.  a  p.  204.     §  502. 

a  v.,  81  Mo.  421.    S  57. 
Maddox  V.  S..  87  Ga.  429.    ^  75a 

V.  a.  14  Tex.  Ap.  447.     §  601. 

▼.  a.  28  Tex.  Ap.  53a    §  88a 

a  v..  So  Ind.  580.    {$  8S:i 
Mad-p,  lie^.  v.,  9  C.  &  P.  29.    §  55a 
Madicau,  a  v.,  57  Minu.  42a    §§878, 

SS7 
Madison  ▼.  a,  16  Tex.  Ap.  435.    §  54a 

a  v..  03  Me.  54a    ^^1185.  119a 

U.  a  v.,  21  Fed.  R  628.    §  857. 
Madox,  Rex  v.,  Rus&  &  Ry.  9a    §  555. 
Ma  Foo,  a  v.,  110  Mo.  7.    $5  48a 
Macallones,  P.  v.,  15  Cal.  42a    §  590. 
Mai^dalene  College  Case,  11  Ca  Oa  §8a 
Magt^e  V.  P.,  139  111.  13a    g  514. 

S.  v„  11  Ind.  154.    §§  670,  67a 
Magellan  Pirates,  The,  1  Spinka,  EccL  A 

Adm.  81.     §  1359. 
Magner  ▼.  P.,  97  III.  820.    §4a 
Magoon,  a  v..  50  Vt  33a    §  4ia 

a  v..  61  Vt  4a  g  la 

Maguire,  In  re,  57  CaL  004.    §§  56,  77. 

P.  v..  20  Cal.  03a    §  132a 

V.  a,  47Md.  48a    §2a 

a  v.,  113  Ma  07a    §§  271,  274. 
Mahalovitch  v.  a,  54  Ga.  217.    §  114a 
Maban,  a  ▼.,  2  Ala.  84a    §  129a 

a  ▼.,  81  la.  121.    §  109a 
Mahanna,  a  y.,  48  N.  H.  377.    §  69a 
Mahur,  a  v.,  8  Gray,  409.    g  578. 

C.  v.,  10  Pick.  120.    55  529. 
Maher  ▼.  P.,  10  Mich.  2ia    ^  128^  274, 
337,  838,  343,  4ia 

a  v.,  35  Me.  225.    §  1277. 
Mahlroan,  P.  v..  82  Cal.  585.    §§  la  081. 
Mahn,  a  t.,  25  Kan.  18a    i^f^  104,  38a 
MahoQ  V.  Justice,  127  U.  a  700.    §  lia 
Mahoney,  C.  v.,  152  Mass.  49a    §g  1227, 
1254. 

V.  a,  38  Tex.  Ap.  38a    §  50a 

a  v.,  23  Minn.  181.    55^5 189,  1287. 
Mahonv.  Reg.  v.,  0  Cox,  487.    §  701. 
Mah  Wong  Gee,  In  re,  47  Fed.  R.  48a 

§  1344. 
Maier.  Ex  parte.  103  CaL  47a     S  4a 

a  v.,  36  W.  Va.  757.    g^  158,  17a 
Maile  v.  C,  9  Leigh,  001.    §  38a 
Main,  a  v..  31  Conn.  57a    §§  107,  1137, 

1138,  1139. 
Maine  v.  P.,  9  Huo,  lia    §  481. 
Maine  Cent  R.  Co.,  a  v.,  00  Me.  490. 
^  288 

a  v.,  70  Ma  357.    §28a 

a  v.,  77  Ma  244.    t?  28a 

a  v.,  77  Me.  53a    §  28a 

a  v.,  81  Mo.  84.    §  184. 
Maines  v.  a,  20  Tex.  Ap.  14    §  89a 
Mainey,  a  v.,  05  Ind:  404    §  13a 
Mainor,  a  v.,  0  Ired.  340.    §  109a 
Mains  v.  a,  42  Ind.  327.    §§  1148,  117a 


Maires,  a  v.,  88  N.  J.  14a    §  914 
Mairs,  a  v..  1  N.  J.  88a    §  la 
Maize  v.  a,  4  Ind.  34a     g  12ia 
Major,  Rex  v.,  2  East,  P.  C.  1  lia    g  7!^ 

a  v.,  14  Rich.  7a    §  594 
Makely,  C.  v.,  131  Mass.  421.    g§  521.  SCa 
Malce  V.  a.  83  Tex.  Apu  14    S  417. 
Malcolm,  a  v.,  8  la.  4ia    §§  220,  £32, 

20a 
Malcolrason  ▼.  a,  25  Tex.  Ap.  207.  §05a 
Malt«,  U.  a  v.,  51  Fed.  R  41.    §  133.?. 
Maley  v.  a,  81  Ind.  19a    §)  075. 
Mallain,  Reg.  ▼.,  33    L.  J.  M.  a    5a 

§113a 
Mallard,  U.  a  ▼.,  40  Fed.  R.  151.    g  a'>4. 
Mallette,  P.  v.,  79  Mich.  000.    ^^  8^  Hod. 
Mailing,  a  ▼.,  11  la.  2^.    ^  127a 
MalHnson,  Rex  r.,  2  Burr.  079.    §  038. 
Mallory  v.  a,  02  Ga.  104    §  1292 
Malloy,  G  v.,  119  Mass.  847.    ^  934. 

a  v.,  84  N.  J.  4ia    §§  121,  123^  819, 
82a 

a  v.,  115  N.  G  787.    gl057. 
Malone  ▼.  G,  91  Ky.  807.    §  48a 

v.  a,  8Ga.40a    §42a 

V.  a.  49Ga.2ia    §  33a 

V.  a,  14  Ind.  219.    ^  5a 

y.  a,  11  Lea,  701.    ^  82a 

a  v.,  40  Ark.  14a    §  8ia 

a  v.,  8  Ind.  Ap.  a    $51187. 

U.  a  v.,  20  BlatcK  137.    §  12a 
Maloney,  P.  v.,  1  Park.  Cr.  59a    §  589. 

Reg.  v..  9  Cox,  a    §  39a 

a  v.,  R  M.  CharL  84    J$  611. 

a  v.,  12  R  L  251.    §§  925,  926»  927. 
Maloy,  a  v.,  44  la.  104    §  19a 
Manahan,  P.  v.,  32  CaL  Oa    §  401. 
Maoaway  v.  a,  44  Ala.  37a    §§  758,  80a 
Manchester  ▼.  Massachusetts,  139  U.  a 

24a    §§14  4a 
Mancke,  a  v.,  18  a  G  81.    §§  1217,  122a 
Mandeville,  C.  v.,  142  Mass.  40a    §  125a 
Maner  ▼.  a,  8  Tex.  Ap.  301.    §  48a 
Maogan  v.  a,  70  Ala.  Oa    §  50. 
Mangbam  t.  a,  87  Ga.  549.    §  514 
Mangum  t.  a,  15  Tex.  Ap.  80a    §  108a 

a  v.,  HON.  G  99a  §077. 

Manheim  v.  a,  00  Ind.  Oa    §  1814 
Manigault  V.  a,  68Ga.  lia    §271. 
Manion,  U.  a  v.,  44  Fed.  R  80a    §  857. 
Mankato  v.  Arnold,  86  Minn.  Oa    §  1270. 
Mankletow,  Reg.  ▼.,  Dears.  15a   ^  1102, 

iioa 

Manley,  a  v.,  74  la  501.    §  017. 

a  v.,  107  Ma  804    §  04a 
Manly  v.  a,  7  Md.  l»l.    §  27a 
Manluff,    a  ▼.,  1   Houst   Cr.  G  80a 

§§  505,  50a 
Mann,  C.  v.,  4  Gray,  2ia    §§190^1174 

C.  ▼.,  110  Mas&  5a    §  18a 

V.  P.,  35  111.  407.    §112a 

P.  v.,  75  N.  Y.  484    §  70a 

V.  a,  84Ga.  1.    §iiia 

a  v.,  25  Ohio  St  OOa    §007. 

a  v.,  2  Greg.  23a   ii§  1284, 1285, 181  a 


a  ▼.,  18  Tex.  01.    §§1286, 129L 
v.  Trabue,  1  Ma  709.    §  It 


638 


Vol.  IIj  §§  743-1359.]        table  of  casks. 


[Man-Mar. 


Manners,  Rex  v.,  7  C  &  P.  801.    §§  205, 

7b8. 
liannessier,  a  ▼.,  82  La.  An.  ISOa    §  64 
Manning's  Case,  T.  Ravm.  212.    §  34L 
Manning,  In  re,  44  Fed.  R.  275.    §  9. 

Beg.  v.,  2  a  &  K  886.    §§  146,  200, 
217. 

Reg.  T.,  Dears.  21.    §§  200,  567. 

Reg.  ▼.,  L.  R  1  C.  C.  338.    §  520. 

Reg.  ▼..  12  Q.  a  D.  241.    §  981. 

a  v.,  107  N.  a  910.    §849. 
Mansair  ▼.  a,  60  Ind.  357.    §  1190. 
Mansfield,  Reg.  v..  Car.  &  M.  140.  §  59a 

V.  a,  17  Tex.  Ap.  468.    §  1274. 

a  v.,  83  Tex.  129.    §  594. 
Mansker,  a  v.,  86  Tex.  364.    §  18ia 
Manson  v.  a,  24  Ohio  St  590.    §  55a 
Manuel,  a  v.,  4  Dev.  &  B.  20.    §  54 

a  v.,  72  N.  C.  201.    §  815. 
Manvelle  ▼.  a,  58  Ind.  63.    §i^  1256, 127a 
Manville  v.  Felter,  19  Kan.  25a    ga 
Manwaring,  Reg.   v.,  Dears.  &  B.  182. 

glOba 
Mapes  V.  P.,  69  III.  52a    §§  1257, 126a 
Marable  v.  a,  89  Ga.  425.    §$  4ia 
Maranda  t.  a,  44  Tex.  Ap.  44a    §  690. 
Marble,  P.  v..  38  Mich.  1 17.    §  41 1. 

V.  a,  18  Ind.  36a    g  5a 
March,  P.  v.,  6  Cal.  543.   ^g  169, 33%  89a 

Reg.  v.,  1  C.  &  K.  490.    §  287. 

Rex  v.,  1  Moody,  18a    ^  521. 

V.  a,  3  Tex.  Ap.  107.    §  1017. 

V.  Walker,  48  Tex.  37a    §  3ia 
Marchand,  C.  ▼.,  155  Mass.  a    §  2a 
Marchant^  a  ▼.,  15  R.  L  539.  §§  190, 1293, 

1809. 
Marcks,  a  v.,  8  N.  Dak.  58a    §  271. 
Marcus.  Reg.  v.,  2  C.  &  K  856.    §  771. 

▼.  a,  89  Ala  2a    §  1234. 

V.  a,  26  Ind.  101.    §  656. 

a  v.,  20  Ark.  20L    §$1270. 

U.  a  v..  58  Fed.  R  784    §§78^796, 
797. 
Margetts,  Rex  v.,  2  Leach,  980.    §  50a 
Maria  v.  a,  28  Tex.  69a    §§  339,  391. 
Marianna  Flora,  The,  11  Wheat  L  §  185a 
Marigold,  U.  a  v.,  9  How.  (U.  a)  660. 

§790. 
Maring,  P.  v.,  8  Keyes,  874    §  76. 
Marion,  P.  v.,  28  Mich.  255.    ^  79a 

P.  v.,  29  Mich.  31.    §§  750,  752,  764 

a  v.,  14  Mont  45a    <$  1265. 
Markham  v.  Cob,  Latch.  144    §  11. 

P.  v.,  64  Cal.  157.    S  896. 

V.  a,  25Ga.5a    S$  577. 

a  v.,  15  La.  An.  49a    §§  1806,  1807. 

T.  U.  a..  160  U.  a  3ia    §§  872,  875, 

87a 

Markle  y.  a,  8  Ind.  535.    §  13ia 
V.  Akron,  14  Ohio,  587.    §  1220. 

Marks  v.  Borum,  57  Tenn.  87.    §  299. 
G  v.,  4  Leigh,  65a    8  504 

T.  a,  45  Ala.  sa   §  13ia 

▼.  a,  71  Masa  20a    §  4a 
Markuss,  Reg.  ▼.,  4  F.  &  F.  35a    §  287. 
Marlborougb^  Ex  parte,   5  Q.  K  96a 

fil057. 


Marler  v.  a,  67  Ala.  55.    gg  416,  41  a 
a  v.,  68  Ala.  580.     §  4ia 

Marmet  v.  a,  45  Ohio  St  6a    §§  89,  77. 

Marnoch  v.  a,  7  Tex.  Ap.  269.    gS  305, 
417. 

Mtirquardt  v.  a,  62  Ark.  269.    §  1264. 

Marquis  v.   Chicago^    27    111.  Ap.   251. 
§§  1310, 1315. 

Marquis,  P.  v.,  15  Cal.  8a    §  86a 

Marriott  Reg.  v.,  8  Q  &  P.  425.    §§  849. 
85L 
Rex  v.,  4  Mod.  144.     §§  1111,  119a 

Marsden,  Reg.  v.,  L  R.  1  C.  0. 131.    §  92a 
Reg.  v.,  2  Q.  B.  D.  (1891)  149.     g  450. 

Marshv.Loader,14C.B.(N.a)535.  §149. 
Reg.  v.,  8  Cox,  571.    §  22a 
Reg.  v.,  1  Den.  505.    g  69a 
Reg.  v.,  8  F.  &  F.  52a    ^§  554  63L 
Rex  v.,  1  Leach,  845.    g  66a 
a  v.,  37  Ark.  35a    §  120a 
a  v.,  86  N.  H.  19a    g§  114  18a 
av.,  91N.  G63a    §825. 

Marshall  ▼.  Chicago,  eta  R.  Ca,  48  III 
475.    §425. 
V.  a,  5  Grat  66a    §§  256,  26a 
G  v.,  137  Pa.  St  17a    §  119a 
a  v.,  11  Pick.  85a    §§  96,  101. 
P.  v..  69  Cal.  886.    §  llOa 
Rex  ▼.,  Russ.  &  Ry.  75.    §  764 
V.  a,  49  Ala.  21.    §  1261. 
V.  a,  82  Fla.  46a    §  35a 
V.  a,  59  Ga.  154    §  16a 
V.  a,  94  Ga.  58a    g  500. 
V.  a,  123  Ind.  12a    8  22a 
V.  a,  31  Tex.  471.    g^  557,  594 
v.  a,  88  Tex.  664    g36a 
V.  a.  4  Tex.  Ap.  549:    J«  535. 
V.  a,  18  Tex.  A  p.  49a    §  26a 
a  v.,  14  Ala.  411.    g§  265,  27a 
a  v.,  47  Ma  87a    §§  868,  875,  87a 
a  v.,  121  Mo.  47a    §  1114 
a  v.,  45  N.  a  281.    §§942,950. 

av., 64N. a67a  §34 

av.,  PhilL4a    §455. 

a  v.,  13  Tex.  5a    §  63a 
Marshalltown  v.  Blum,  68  la.  184  §§44, 

77. 
Marsteller,  a  v.,  84  N.  C.  726.    §  245. 
Marston  v.  Q,  18  B.  Mon.  485.    §  131  a 
Martel  v.  East  St  Louis,  94  111.  67.  §  1225. 
Martha  v.  a,  26  Ala  7a    §  52a 
Marthinaon,  U.  a  v.,  58  Fed.   R  765. 

§  1195. 
Martin  v.  Blattner,  68  I&  28a    §  120a 

V.  C,  93  Ky.  18a    §  4ia 

V.  C,  2  Leigh,  745.    ^S  808,  8ia 

G  v.,  17  Masa  35a    g§  84,  47a 

C.  v.,  125  Mass.  894.    §  377. 

a  v.,  130  Mass.  46a    §  8a 

a  v.,  162  Mass.  40a    §  124a 

V.  P.,  23  111.  89a    §  119a 

P.  v.,  102  Cal.  55a    §  68a 

P.  v.,  91  Mich.  60a    g  58a 

Reg.  v.,  8  Ad.  &  £1.  481. 

Reg.  v.,  9  G  &  P.  21a 
464 

Reg.  v.,  9  a  &  P.  21a 


707. 
444  462, 


221,  24a 


639 


Mas-Mat.] 


TABLE  OF  CASKS. 


[Vol.  I,  §§  1-742. 


Martin,  Reg.  t.,  11  Cox,  180.    S  851. 
Reg.  v.,  1  F.  &  F.  501.    S  704 
Reg.  y.,6aRD.  84.    §^675,764 
Reg.  TnSQ.  RD.  54.    §258. 
Reg.  v.,  K  R.  1  C.  a  56.    <^  681. 
Rexv.,  8G&P.  211.    §351. 
Rex  v.,  5  G  &  P.  12a     §  877. 
Rex  v.,  6  a  iS:  P.  562.    g  460. 
Rex  ▼.,  7  C.  A  P.  549.    t^§  754. 78L 
Rex  v.,  2  East.  P.  C.  6ia    g  540. 
Rex  ▼.,  Ru88.  &  Rj.  lOa    §  494 
1  V.  8.,  28  Ala.  71.    §  52a 

▼.  a,  89  Ala.  1 15.    ^::^  196,  82a 

V.  &,  90  Ala.  602.    t^t^  150.  15a 

V.  a.  82  Ark.  124.    ^  938,  984. 

V.  a,  58  Ark.  a    §  112a 

V.  a,  6  Baxt  234.    g  1024 

▼.  a.  25  0a.494    g  89a 

▼.  a,  95Ga.47a    §§71^734 

V.  a,  71  Miss.  87.    J<  1814 

▼.  a,  80  Neb.  421.    §  1274 

▼.  a,  80  Neb.  507.  ^^  189.  1264. 1274 

▼.a,  24  Tex.  6a    §5^  110,  74a 

V.  a,  40  Tex.  19.    g  26a 

V.  a,  1  Tex.  Ap.  525.    g§  500,  509. 

▼.  a.  1  Tex.  Api  58a    «§  664 

V.  a,  9  Tex.  Ap.  29a    g  H^x 

V.  a,  18  Tex.  Ap.  224    §  790. 

▼.  a,  81  Tex.  Apw  27.    g  1274 

V.  a,  88  Tex.  Ap.  817.  $J|^  87a  890. 

a  v.,  84  Ark.  840.    gS  1220,  127a 

a  v.,  8  Heisk.  487.    g  12ia 

a  v.,  9  Humph.  5a    g  754 

a  v.,  2  Ired.  101.    §§  808,  4ia 

a  v.,  105  Ma8&  17a    g  92a 

a  v.,  28  Ma  680.    §§  546^  67L 

a  v.,  74  Ma  647.    g  4ia 

a  v.,  76  Ma  887.    g511. 

a  v.,  108  Ma  117.    g  1274 

a  v.,  124  Ma  514  §§  882,  888^  414 

a  v.,  8  Murph.  58a    g  looa 

a  v.,  82  N.  C.  67a    §55t 

av.,  85N.  a5oa  §23a 

a  v.,  107  N.  a  904    §  88a 

a  v.,  80  Wis.  21a    gk  144,  308,  390, 
481. 

U.  a  v.,  4  Cliflf.  15a    §967. 

U.  a  v.,  17  Fed  R.  150.    g  920. 

U.  a  v.,  28  Fed  R  8ia    §1881. 

U.  a  v.,  50  Fed.  R  9ia    g  188a 
Martindale  v.  a,  19  Tex.  Ap.  88a    §  54a 
Martinez  v.  a,  41  Tex.  12a    §  577. 

V.  a,  41  Tex.  164    g  597. 

▼.  a,  7  Tex.  Ap.  894    §880. 

V.  a,  16  Tex.  Api  12a   §g  571,  580. 
Marts  T.  a,  26  Ohio  St  16a    §  807. 
Marvin  ▼.  a,  19  lud  181.    g  la 

a  ▼.,  12  la.  499.    §  iida 

av., 85N. a2a  giosa 

Marx,  P.  v.,  99  N.  Y.  877.    g  84 
Mary  v.  a,  24  Ark.  44    §  52a 
Marzyni<ki,  G.  v.,  149  Mass.  6a    §  1821. 
Mascolo  V.  MoQtesaiito,  61    Conn.  Sa 

giisa 

Mascowitz  y.  a,  49  Ark.  17a    §  1261. 
Mash,  a   v.,  7  Met  47a    §§  128,  188, 
107a 


Mask  T.  a.  82  MissL  40a    gd9a 
V.  a,  36  Miss.  77.    §  33a 

Maskill  V.  a,  8  Blackf.  299.    §  ISSS. 

MasoD,  In  re.  43  Fed.  R.  510.    §  9. 
a  v.,  105  Mass.  16a    g§  546,  5<IT. 
V.  P..  2  Cola  37a    g  58a 
V.  P..  26  N.  Y.  200.    gg  495,  505L 
Rex  v.,  1  East  P.  0.  239.    §  342L 
Rex  v..  Rnsa  &  Ry.  419.    g  469. 
Rex  v.,  2  Term  R.  681.    g699L 
V.  a.  4i  Ala.  53a    g  51a 
V.  a.  32  Ark.  23a    g  57a 
T.  a,  55  Ark.  529.    §^  941.  946^  Ma 
▼.  a.  7  Tex.  Ap.  62a    §930. 
▼.  a,  29  Tex.  Ap.  24    gllOa 
V.  a,  81  Tex.  Ap.  doa    §  80a 
T.  a,  82  Tex.  Ap.  95.    §  791. 
a  v.,  108  Ind  4a    g§  62a  62SL 
a  v.,  42  La.  Ao.  714    g43a 
a  ▼.,  26  Oreg.  27a  ^  18a  1048^  1058, 

1056.  106a 
U.  a  v.,  12  Blatch.  497.    §79a 
U.  a  v.,  22  Fed.  R.  707.    §  1334 

Massage,  S,  v.,  65  N.  a  480.    g  839L 

Massey  ▼.  a,  74  lod  86a    g  1234 

▼.  a,  81  Tex.  Api  871.    §§  451,  454 

av., 86N. a65a  §46a 

a  v..  103  N.  G  85a    §9a 
Massie  v.  a,  5  Tex.  Ap.  81.    g§  872,  87a 
Masters,  Reg.  ▼.,  1  Den.  88a    §  634 
Mastin,  Rex  ▼.,  6  Q  &  P.  89a    gg  196^ 

351. 
Mathena  V.  a,  20  Ark.  7a    §79a 

V.  a,  16  Tex.  Ap.  47a   ^  665^  70flu 

Mather,  P.  v.,  4  Wend.  229.    §^  21 1,  956, 

966,  968,  969,  972, 975, 979^  98L 

a  ▼.,  N.  Chip.  8a    §504 
Mathes,  a  ▼.,  90  Ma  571.    §481. 
Mathews  V.  a,  19  Neb.  88a    §§440^4581 

V.  a,  88  Tex.  lOa    g  744. 

▼.  a,  17  Tex.  Apt  47a    §60L 

a  ▼.,  14  Ma  18a    §  lot 

a  ▼.,  44  Ma  52a    §  4a 

a  v.,  98  Ma  12a    §  411. 

U.a  v.,23FedR74    §  184a 
Mathias,  U.  a  v.,  86  Fed  R  89a   §l88a 
Mathis.  a  T.,  8  Ark.  84.    §  13ia 

a  v.,  21  Ind  277.    §  119a 

a  ▼..  80  Tex.  50a    §*118a 
Mattheson.  Reg.  v..  5  Ck>x,  27a    §  554 
Matthews*  Case,  2  Leon.  201.    g  85a 
Matthews,  C.  ▼..  89  Ky.  287.    §g  42(h  48a 

Q  v.,  122  Mass.  60.    §  7a 

a  v.,  129  Mass.  485.    §  122a 

a  v.,  152  Pa.  St  16a    g  1821. 

Reg.  ▼.,  14  Cox,  a    §  827. 

Reg.  v.,  1  Den.  59a    §g  145.  72a 

Reg.  v.,  28  L.  T.  64a    §§662,5691 

y.  a.  55  Ala.  66.    §509. 

V.  a,  81  Ala.  6a    §824 

y.  a.  24  Ark.  484    §594 

V.  a,  61  Misa  15a    g  617. 

V.  a,  4  Ohio  St  589.    gg  479.  48a 

y.  a.  25  Ohio  St  53a    g^  1184, 119a 

a  y.,  129  Ind  281.    g  631. 

a  y..  44  Kan.  59a    ^  66a  68a 

a  y.,  88  La.  An.  79a    §29a 


640 


Vol.  II,  §§  743-1359.]       tablb  of  oasbs. 


[Mat-Mbl 


Matthews,  a  ▼.,  80  Ma  56.    g  67& 
.  a  v.,  87  N.  H.  460.    §  9. 

av.,  76N.  G41.    §609.' 

a  v.,  78  N.  C.  62a    §§807,  8oa 

a  v.,  91  N.  G  686.    §  695i 

a  v.,  87  Tenn.  689.    §  65a 

V.  U.  a,  161  U.  a  600.    §882. 

U.  a  v.,  85  Fed  R  890.    §§  1830, 
18a5. 

U.  a  v.,  68  Fed.  R.  88a    §882. 
Mattin^ly  r.  a,  8  Tez.  Ap.  845.    §g  866, 

872,  87a 
Mattison  t.  a,  8  Ma  421.    g  790. 
Mattoz  V.  U.  a,  140  U.  a  140.    g§  426, 
431. 

V.  U.  a.  156  U.  a  287.    §§  425,  481. 
Mauck  y.  a,  66  Id(1177.    §1190. 
Maull  V.  a,  87  Ala.  160.    g  1095. 
Maupin  v.  a,  89  Tenn.  867.    §  1084 
Maurer,  a  T.,  7  la.  406.    §§  1286, 180a 
Maurin,  P.  ▼.,  77  CaL  48&    §744 
Mauritzen,  P.  v.,  84  Cal.  87.    §  684. 
Miverty  ▼.  a,  10  Lea,  729.    §^  921.  922. 
Mawbey,  Rex  v.,  6  T.  R  6ia    §§  954 

971. 
MawRri'dge,  Reg.  ▼.,  J.  KeL  lia    g§  809, 

821. 
Max,  Ex  parte,  44  CaL  679.    §  28a 
Maxwell  v.  Carlile,  1  McCord,  584  §  994. 

P.  v..  24  CaL  14    §67a 

▼.  a,  27  Ala.  660.    g  125a 

T.  a,  89  Ala.  15a    §§  164  17%  119. 
s    T.  a,  68  Mi8&  889.    §630. 

a  ▼.,  6  Blackf.  280.    §§  1290, 11^91. 

a  ▼.,  88  Good.  26a    §^  1187,  ll8a 

a  ▼.,  42  la.  2oa:  §611. 

a  ▼.,47  la.  464    fe  766.  769,  771. 

a  ▼.,  28  La.  An.  861.    gg  865^  87a 

T.  ▼.,  2  N.  M.  250.    §§  621,  634 
Maxent,  a  ▼.,  10  La.  An.  74a    §  204 
May  V.  P.,  8  Ck)la  2ia    §807. 

Reg.  v.,  10  Cox,  44a    §  115a 

Reg.  T.,  n&aia  g62a 

Rex  ▼.,  1  Doug.  19a    §794 
T.  a,  a5Ala.l4    §62a 
▼.  a,  6  Tex.  Ap.  191.    §  24a 
V.  a,  16  Tex.  Ap.  480.    §707. 
▼.  a,  17  Tex  Ap.  2ia    §  70a 
▼.  a.  28  Tex.  Ap.  14a    §  811. 
Sv.,  20Ia.  80a    ^542.1267. 
av.,  52Kaa6a    §  12ia 
a  v.,  42  La.  An.  82.    §  464 

a  ▼.,88  a  a  8a  gim 

Mayberry,  a  ▼..  48  Me.  2ia    §§687,95% 
960,  976^  977. 

a  ▼.,  9  Wash.  19a    g  65a 
Maybush  ▼.  a.  29  Grat  857.  §§  860,  89a 
Mayer,  a  ▼.,  45  la.  69a    g  7^a 

U.  a  ▼.,  Deady.  127.    §89t 
Mayers,  Reg.  ▼.,  12  Cox,  811.    §446. 

▼.  a.  8  Ark.  22a    §  18ia 
Mayes  ▼.  P.,  106  III  80a    g§  822, 826, 87a 

P.  ▼.,  66  Cal  697.    ^  466,  46a 

▼.  a,  88  Tex.  84a    §88a 
Mayfield  ▼.  a,  44  T^x.  69.    §§  266,  26a 


a  ▼.,  66  Ma  125.    §§*  29^  881. 
Ma^hew,  Rex  ▼.,  6  C  ft  P.  8ia 


g89a 


Maybew  ▼.  Wardly,  14  a  R  (N.  a)  66a 

§i9a 

Mayle.  Reg.  ▼.,  11  Cox,  160.    §  62a 

Maynard.  a  ▼.,  91  Ky.  181.    §  85a 
V.  P.,  135  111.  4ia    §^  858,  85a 
Rex  v.,  2  East,  P.  C.  501.    §  49a 
▼.  a.  14  Ind.  427.    §  60a 

Mayo  ▼.  a,  30  Ala.  3a    §§  652.  65a 
▼.  a,  48  Ohio  St  567.    g§  485,  49L 
▼.  a,  7  Tex.  A  p.  84a    §  44a 
▼.  Wilson,  1  N.  H.  6a    §  105. 

Mayor.  Ex  parte,  90  Ala.  516.    §  6a 

Mays  ▼.  a,  89  Ala.  37.    §  825. 
▼.  a.  28  Tex.  Ap.  484.    §  70a 

Mayson,  a  v.,  3  Brev.  284    §  87a 

Mazagora,   Rex   ▼.,   Russ.   &  Ry.  201, 

§77a 

Mazzia  ▼.  a,  51  Ark.  177.    §  12ia 
Mead,  a  ▼.,  10  Allen.  39a    §  ISa 
a  ▼.,  12  Gray,  167.    §  307. 
OL  ▼.,  153  Masa  284    g  127a 
a  ▼.,  160  Mas<<.  8ia    §  689. 
Rex  ▼.,  2  B.  ft  a  605.    §  42a 
Rex  ▼.,  4  a  ft  P.  535.    §§54a68a 
▼.  a,  26  Neb.  444.    §§535.  66a 
▼.  a.  53  N.  J.  601.    1^§  769.  806. 
▼.  Tonng,  4  Term  R  2a    §  76a 
Meader,  a  ▼.,  62  Vt  46a    §  9a 
Meadows,  Reg.  ▼..  1 G  ft  K.  899.    §§1 102^ 

uoa 

a  ▼.,  18  W.  Va.  65a    §55  276.280. 

a  ▼.,  22  W.  Va.  76a    §5ia 
Meagher,  XJ.  a  ▼.,  87  Fed.  R  87a  g§  161» 

286,  820.  821,  849.  88a 
Meakina,  P.  ▼.,  188  N.  Y.  214    §  21. 
Meakin,  Rex  ▼.,  7  G  ft  P.  297.    §  161. 
Meal,  Reg.  ▼.,  8  Cox,  70.    §  50a 
Meaney,  G  ▼..  161  Mass.  6a    §  124a 

Reg.  ▼.,  10  Cox,  506.    §  1357. 
Means  ▼.  a,  10  Tex.  Ap.  la    §  414 

U.  a  ▼.,  42  Fed.  R  59a    §  138a 
Mears  ▼.  G,  2  Grant.  385.    §§271.  46a 

Reg.  ▼.,  2  Den.  7a    §  959. 
Meche,  a  ▼.,  42  La.  An.  27a    §  50a 
Mecum,  a  ▼.,  —  la.  — ,  64  N.  W.  R 

28a    |60a 
Medbury,  a  ▼.,  8  R  L  13a    §  4a 

a  ▼.,  8  R  L  64a  §  looa 

Medical  Society,  a  ▼.,  82  Minn.  824.  §  8a 
Medis  ▼.  a.  27  Tex  Ap.  194.    §  1155. 
Medland,  Reg.  ▼.,  6  Cox.  292.    ^  56a 
Medley.  In  re,  184  U.  a  16a    §  7a 

Rex  ▼..  6  G  ft  P.  29a    §  130. 
Medlicott,  a  ▼.,  9  Kan.  257.    §  426. 
Medlin,  a  ▼.,  1  Wins.  99.    g  144 
Medlock  ▼.  a,  18  Ark.  36a    §  129a 
Medrano  ▼.  a,  82  Tex.  Aa  214    ^  182, 

1074  1076,  Ilia 
Meehan  ▼.  &.,  46  N.  J.  85a    g§  128,  980, 

93a 
Meeks  v.  a,  61  Ga.  42a    §  27a 
Meerchouse,  a  ▼.,  84  Ma  344    §  494 
Meese  v.  a,  16  Neb.  56a    §  lOOa 
Megowan  ▼.  G,  2  Met  (Ky.)  a   §  1264 
Megson.  Reg.  ▼.,  9  G  ft  P.  4ia    §  42a 

Keg.  ▼.,  9  G  ft  P.  42a    §§456, 46a- 
Meier  v.  a,  67  Ind.  88a    §  1229. 


41 


641 


Mki-Mil.] 


TABLB  OF  OASES. 


[Vol.  I,  §§  1-742. 


Meier  ▼.  a,  10  Tex.  Ap.  Sa    §2Sa 
MeifcK  HefT.  ▼.,  7  Cos,  401.    §  754 
MeiDhart.  a  ▼.,  73  Ma  56a    §§  44%  464 
Meister  v.  P.,  31  Mich.  09.    g  2ia 
Mellen,  U.  a  v..  63  Fed.  R  229.    §  1836w 
Mellon,  P.  v.,  40  Cal.  64a    S  551. 
Mellor,  a  v.,  13  R  L  666.    §1215. 
Melton  V.  a.  43  Ark.  8G7.    g  194. 

V.  a,  3  Humph.  38«.    S§  1051,  106a 

V.  a,  24  Tex.  Ap.  47.    g  341. 

▼.  a.  24  Tex.  Ap.  287.    §  50a 

V.  a,  80  Tex.  A  p.  273.     §  257. 

a  v.,  38  Mo.  368.     g  1274 

a  v.,  102  Mo.  68a    g^l40,  27L 

a  v.,  117  Mo.  6ia  g  la 

Melville,  a  ▼..  11  R  L  417.    §  130a 
Melvin    ▼.   Weiint,    36   Ohio   8t    184 

§  115a 
Meniphis,  P.,  P.  ft  B.  R  Ga  ▼.  a,  87 

Tenn.74a    g  1187. 
Memphis,  eta  R  Ca,  U.  a  t.,  6  Fed.  R 

237.  gisa 

Mence,  Reg.  v.,  Car.  ft  M  284    6  133a 
Mendez  t.  a,  29  Tex.  Api  60a    §  855. 
Mendiola  v.  a,  18  Tex.  Aa  46a    g  17& 
Mendum  v.  C,  6  Rand.  704    g  40a 
Menear  ▼.  a,  80  Tex.  Ap.  475l    g4SL 
Mercer,  Reg.  ▼.,  6  Jur.  24a    g  45& 

▼.  a,  17  Ga.  14a    g  15a 

▼.  a,  17  Tex  Api  46a    g  112L 

a  T.,  32  la.  405.    g  124a 

a  ▼.,  58  la.  18a    g  125a 
Mercersmith  y.  a,  8  Tex.  Api.  211.  g  197. 
Meredith  y.  C,  18  a  Mon.  4a    g80a 

Beg.  v.,8  aft  P.  68a    g§  221,  241, 
249. 

Bex  y.,  RuBa  ft  Ry.  4a    g  18a 

y.  a,  60  Ala.  441.    g274 
Merkle  y.  a,  87  Ala.  13a    g  1221 
Merkley,  a  y.,  74  la.  695.    g§  237,  28a 
Merriam,  a  y.,  136  Masa  43a    g  122a 

a  y.,  148  Mass.  425.    g  1174 

G  y.,  14  Pick.  5ia    g  461. 
Merrick  y.  a,  63  Ind.  827.    g874 

ay.,  19  Me.  89a    g617. 
Merrifield,  a  y.,  4  Met  46a    g65a 
Meriill,  a  y.,  14  Gray,  415.    g451. 

y.  a,  45  Miss.  651.    g  597. 

ay.,  37  Me.  82a    gsa 

ay.,44N.  H.624    g60a 
Merriman  y.  a,  6  Blackf.  44a    g  5a 
Merrit»  a  y.,  35  Conn.  814    g  118a 
Merritt  y.  a,  19  Tex.  Ap.  435.    g  1244 

ay.,  Philll34    g§  239,  250,  25a 

a  y.,  5  Sneed,  67.    g914 
Merriweather  y.  a,  83  Tex.  789.    §  54a 
Merry  y.  Green,  7  M  ft  W.  62a    g  645. 
Merwin  y.  P.,  26  Mich.  29a    g  597. 
Mesa,  P.  y.,  98  Cal.  580.    g§  458,  46a 

y.  a,  17  Tex.  Ap.  895.    g  1114 
Mesca,  Respi  y.,  1  Dall.  7a    §  la 
Meserye  y.  Q,  187  Mass.  lOa    gg  760, 
751 

a  y.,  154  Mass.  64    gg  664,  697, 701, 
960,  975  97a 
Meehmeier  t.  a,  'll  Ind.  48a    §§  104, 

12ia 


642 


Messenger.  G  y.,  4  Mass.  46a    §  ISSflL 

y.  a,  25  Nebi  674    g54 
Messersmith,  P.  y.,  61  CaL  24a     ^  167, 

17a 
Mesainger,  G  y.,  1  Binn.  27a    §  107. 
Mes8inp:ham,    Rex    y.,    1    Moody,   257. 

gi§  714  72a 
Metcalf  y.  P..  2  Colo.  Api  26a    55 1007. 

Rex  v.,  1   Moody.  43a     gS  54a  55a 
Methard  y.  a.  19  Ohio  St  86a    g  514 
Metsoh,  a  v.,  37  Kan.  22a    ^  681,  69a 
Metzer  y.  a,  31  Tex.  Ap.  It    g^  1303; 

1304 
Metzger.  P.  y.,  95  Mich.  131.    g  1227. 
Metzker  y.  P.,  14  III.  101.    g  la^a 
Meuly  y.  a,  26  Tex.  Ap.  274    gg  809, 

311,  815,  342,  345. 
Mewherter,  a  y.,  46  la.  8a    g  865. 
Meyer,  C.  y.,  2  Serg.  ft  R  45a    g  83a 

y.  a,  50  Ind.  la    g^  1260,  1264 

y.  a,41N.  J.6;42N.J.14a  §gll37, 
114a 

y.  a,  4  Tex.  Ap.  121.    g  58a 

a  y.,  1  Speers,  805.    g  132a 

ay.,  58  Vt  457.    g  89t 
Meyers,  Ex  parte,  44  Ma  27a    ggl3»988L 

y.  Baker,  120  III  567.    g  3a 

y.  G,  83  P&  St  131.    gg  162,  17a 

P.  y.,  75  Cal.  38a    g54a 

P.  y.,  95  N.  Y.  22a    g  122a 

ay.,  68  Ma  26a    g  654 

a  y.,  99  Ma  107.    gg  355,  361,  884 

a  y.,  46  NeK  15a    1 45a 
Miard,  Re^  y.,  1  Cox,  2a    g  78a 
Miazzay.a,  86Miss.6ia    g  127a 
Michael,  Reg.  y.,  9  G  ft  P.  35a    gg  187, 

88a 
Micheaux  y.  a,  80  Tex  Aa  66a    g  667. 
Michel  y.  a,  12  Tex  Ap.  lOa    g  119a 
Mickle,  TJ.  a  y.,  1  Cranch,  G  G  26a 

gl245. 
Middleditoh,  Reg.  y.,  1  Den.  9a    g  73a 
Middleham,  a  y.,  62  la.  15a    gg  807, 4ia 
Middleship^  Reg.  y.,  5  Cox,  27a    g  28a 
Middleton,  Reg.  y.  L.  R  2  G  G  3a  g66t 

y.  a,  Dudley,  27a    g675. 

y.  a,53Ga24a    §577. 

a  y.,  11  la.  24a    ^  1309,  13ia 
Midgett  a  y.,  85  N.  G  53a    g  126a 
Midland  ln&  Ca  y.  Smith,  6  Q.  R  D.  661. 

§11. 
Miffin  y.  G,  6  Watts  ft  a  461.   §9591 

Mikesell,  a  y.,  70  la.  17a    ^g  576,  60& 

Mikle,  a  y.,  81  N.  C.  55a    §  420. 

ay.,94N.  G84a    g  66a 
Milan  y.  a,  24  Ark.  34a    g§  26a  279. 
Milbum,  U.  a  y.,  4  Cranch,  G  G  7ia 

gg  1137, 180a 
Miles,  P.  y.,  55  Cal.  207.    §354 

P.  y.,  143  N.  Y.  88a    g  16a 

Reg.  y.,  6  Jur.  24a    g  23a 

y.  a,  40  Ala.  8a    g  101. 

y.  a,  1  Tex  Ap.  5ia    §56a 

y.  S.,  8  Tex  Api  5a    g  58a 
.      y.  a,  18  Tex  Ap.  15a    g  34a 

y.  a,  23  Tex  Ap.  4ia    g25a 

y.a,6W.  ya.624    g  126a 


Vol.  II,  §§  743-1859.]       table  of  oases. 


[Mil-Mdc 


Miles  ▼.  n.  a,  103  U.  &  804   §§  1079, 1083, 
1083,  1085. 
U.  a  v.,  3  Utah,  19.    S§  1079,  108a 

Milholland,  a  v..  89  la.  6.  ^|^  133^  153. 

Millaio,  a  v.,  8  Nev.  409.    §  361. 

Millan,  P.  v.,  106  Cal.  820.    §  709. 

Millard,  C.  v.,  1  Mass.  6.   ^  514,616,617. 
Re^.  v.,  Deara  166.    ^  85a 
Rex  v..  Ruse.  &  Rv.  245.    §  80a 
a  v.,  18  Vt  574    *§1136. 

Miller's  Case,  Yelv.  120.    g  852. 

Miller  v.  Ammon,  145  U.  a  42L    §  120a 
▼.  C,  8  Gray,  484    §  lOia 
▼.  G,  78  Kv.  15.    §g  560,  615L 
V.  G,  89  Ky.  653.    §807. 
C.  v.,  2  A8hm.  61.    §  931. 
G  v.,  107  Pa.  St  27a    8  83a 
G  v.,  131  Pa.  St  lia    §^  83>  84 
G  ▼.,  139  Pa.  St  77.    §1171. 
G  v.,  1  Va.  Gas.  810.    g  3«L 
V.  Dayton.  57  la.  42a    §  1961 
T.  Jones.  80  Ala.  89.    §  69. 
V.  P..  4  Cola  182.    g  564 
V.  P.,  13  Colo.  16a    8  601. 
▼.  P.,  8  III.  23a    S  802. 
V.  P.,  39  III.  457.    §476. 
T.  P.,  52  N.  Y.  304    §797. 
P.  v.,  12  Cal  291.    §  389. 
P.  v.,  82  CaL  107.    §§  15, 145,  96a 
P.  v.,  14  Johna  871.    §  66a 
P.  v.,  49  Mich.  2a    § 30a 
P.  v.,  88  Mich,  88a    §  4a 
P.  v.,  91  Mich.  639.    §§  265,  280. 
P.  v.,  96  Mich.  119.    g§  444  454 
Reg.  v..  6  Cox,  85a    §714 
Reg.  v.,  13  Cox,  179.    §§  1101,  llOa 
Re^.  v.,  2  Moody,  249.    §§631. 68a 
y.  a,  48  Ala.  12a   §§  1284 1285^  1810. 
y.  a,  54  Ala.  155.    §  35a 
V.  a,  77  Ala.  41.    §  500. 
V.  a,  6  Baxt  449.    §1037. 
V.  a,  15  Fla.  577.    §861. 
▼.  a,  58  Oa.  200.    §§  la  22a 
▼.  a,  5  How.  (Miaa)  250.    §  127L 
V.  a,  37  Ind.  43a    §  33a 

T.  a,  51  Ind.  4oa    §  8oa 

y.  a,  78Ind.8a    §687. 

V.  a,  74  Ind  1.    §  8ia 

V.  a,  121  Ind.  294    g§  1106a,  llSa 

y.  a,  83  Miss.  85a    §§  1;<598,  139a 

y.  a,  68  Mis&  221.    §  4ia 

y.  a,  68  Miss.  53a    §1264 

V.  8.,  16  Neb.  17a    §  63a 

y.  a,  8  Ohio  St  47a    §§  1182,  1248, 

124a 
y.  a,  5  Ohio  St  27a    §§  128^  1257. 
y.  a,  18  Tex.  Ap.  84.    §  6ia 
y.  a,  18  Tex.  Ajx  23a    §  421. 
y.  a,  27  Tex.  Ap.  497.    §  89a 
y.  a,  28  Tex.  Api  445.    §  50a 
y.  a,  32  Tex.  Ap.  3ia    §§32a 84a 
y.  a,  26  Wis.  884    §§  146,  147, 19^ 

212,  425. 
a  y.,  6  Blackf.  50a    §§  1806,  130a 
a  y.,  9  Houst  564    g§  333,  895,  897, 

400,  4ia 
ay.,  37  India    §§353,274 


Miller,  a  y.,  58  Ind  89a    §  9a 
a  y.,  98  Ind  7a    §  844 
a  y.,  140  Ind  16a    §  4a 
a  v..  53  la.  84    §§  1222,  1252,  127a 
S.  y.,  53  la  154    §§  1283, 1285, 128a 

a  v.,  81  Ih.  7a  §  118a 

a  y.,  83  la.  291.    §§  469,  60a 

a  v.,  86  la.  6:ia    §  1204 

a  y.,  8")  Kan.  32a    §  420. 

a  y.,  53  Kan.  324    §  46a 

a  v.,  41  La.  An.  5a    §§  62,  7a 

a  y.,  42  La.  An.  118a    §  44a 

a  y.,  45  La.  An.  1170.    §  5ia 

a  y.,  48  Me.  57a    §  1243. 

a  y.,  45  Minn.  521.    §§  587,  6ia 

a  v.,  24  Mo.  53a    §§  127a  1274 

a  v.,  50  Mo.  12a    §  75. 

a  y..  Ill  Ma  54a    §§  156, 157,  348^ 

44a 
a  y.,  100  N.  G  64a    §§  91^  915, 917, 
ay.,  113N.  G87a    §389. 
ay.,  18  Vt  437.    §  14a 
a  y.,  8  Wash.  181.    g§  504,  60a 
a  y.,  24  W.  Va.  8oa    §89a 
a  y.,  26  W.  Va.  lOa    §  1241. 
y.  Texas,  153  U.  a  53a    §§  77, 108a 
U.  a  y.,  4  Cranch.  G  G 104    §  130a 
U.  a  y.,  8  Hughes,  55a    §  981. 
y.  Wade,  58  Ind  91.    §  122a 
Millett  y.  P.,  117  III  294    §  5a 
Millican  y.  a,  26  Tex.  664    §  1804 

a  v.,  15  La.  An.  557.    §  53a 
Milliman,  G  y.,   13   Serg.    &   R    40a 

§§  1184,  118a 
Millner  v.  a,  15  Lea,  17a    §  54a 
Mills,  In  re,  135  U.  a  26a    §  2a 
y.  G,  13  Pa  St  681.    §  114a 
G  y.,  157  Mass.  40a    §  34 
P.  y.,  17  Cal.  27a    §  44a 
P.  y.,  98  N.  Y.  17a    &§  156,  16a 
Re^.  y..  Dears.  &  B.  20a    §  68t 
y.  a  20  Ala  8a    §  130a 
y.  a.  52  Ind  187.    §  454 
y.  a,  18  Neb.  57a    §  105a 
y.  a,  13  Tex.  Ap.  487.    §  26a 
a  y.,  17  Me.  311.    §§  677,  680^  687, 

701,  711. 
a  y.,  104  N.  G  90a    §  8sa 
a  y.,  116  N.  G  1051.    §  1054 
U.  a  y.,  7  Pet  13a     §  200. 
Millspaugh,  P.  v.,  11  Mich.  27a    §  Ilia 
Milne.  P.  v..  60  (Jal.  71.    §  1107. 
Milner  v.  Maclean,  2  C.  &  P.  17.    §  837. 

U.  a  y.,  36  Fed.  R.  890.    §  96a 
Milnes,  Reg.  y.,  2  F.  &  F.  la    g  890. 
Milo,a  v.,  32  Me.  57.     §1185. 
Milrainey  v.  a.  33  Tex.  Ap.  577.    §  80a 
Milsaps,  a  v.,  82  N.  C.  54a    §  23a 
Milton,  R^^g.  v.,  10  Cox,  864.    §  76a 
y.  a,  6  NeU  13a     gg  333,  853y  868; 

365. 
y.  a.  23  Tex.  Ap.  204    §  46a 
Milwaukee  Malt  Ca  v.  Chicago,  R  L  ft 

P.  R  Co.,  73  la  9a    §§  1218, 122a 
Mimms  v.  a,  16  Ohio  St  221.  §§  408, 4ia 
Miras  y.  S.,  88  Ga  45a    §  ISia 
a  y.,  36  Mina  19t    g  654 


648 


]£iN-Moiv.] 


TABLB  OF  OASES. 


[Vol.  I,  §§  1-742. 


Ifinaghan  T.  a, 77  Wis. 64a    ^267,339. 
liindeo  ▼.  SilTenteio.  86  La.  Aa  9121 

gl237. 
Ifinei'  y.  P.,  58  HL  Sa    §§  1086^  1087, 

1088,1094 
KiDgo,  U.  a  ▼..  2  Curt  1.    g  389. 
HiDk,  C  ▼.,  123  Mafl&  423.    §  29a 
Minoiard  v.  G,  87  Ky.  2ia    ^  828. 
Minnick.  S.  v.,  15  la.  12a    ^  94a  95a 
MiDDock,  P.  v.,  62  Mich.  62&    §  1271. 
Minor.  In  re,  69  Fed.  R  23a    g  7a 

a  ▼.,  88  Ky.  42a    §^  1215,  125a 

V.  Hapnersett  21  Wall  Ida    §  94a 

▼.  a,  58  6a.  651.    g  20a 
Mincer,  P.  v.,  59  Mich.  557.    §  1264 

▼,  &,  26  Tex.  Ap.  217.    g  54a 
Minton  ▼.  G,  79  Ky.  461.    g  80a 

a  T.,  116  Ma  605.    §764 

ay.,PhUL19a    g7ia 
ICiskeU,  U.  a  v.,  16  Fed.  R.  369.    §  135a 
Miakimraons*  a  ▼.,  2  hid.  44a    ^8^1184 
Mianer  ▼.  Knapp»  13  Cre^:  13a    g  1297. 

Pennaylvania  v.,  Addia.  44    g  76a 
Hissoari,  The,  4  Ben.  4ia    g  1351. 
Mitchell  ▼.  G.  83  Grat  84a    ^19^291 

T.G,78Ky.  204    8^1146/1150. 

▼.  G,88Ky.84a    ^  496,498,60a 

G  y.,  8  Bush,  Sa    §  910. 

y.  Mims,  8  Tex.  a    g  It 

P.  y.,  92  CaL  59a   gg  789, 802;  80a 

P.  y.,  100  CaL  32a    g404 

Beg.  y.,  3  G  &  K  181.    g  484 

Reg.  y.,  1  Den.  28a  n.    g  76a 

Reg.  y.,  2  F.  &  F.  44    §§  75a  TSa 

Rex  y.,  2  East,  P.  a  936.    g75a 

y.  a,  66  Ala.  160.    g  129a 

y.  a,  60  Ala.  2a    g  391. 

y.  a,  94  Ala.  68.    g  119a 

y.  a,  12  Ark.  50.    §487. 

y.  a,  22  6a.  211.    ^^  308,  80a 

y.  a,  41  6a.  527.    §  30a 

y.  a,  92  Tenn.  66a    g  56a 

y.  a,  1  Tex.  Ap.  194    g  38a 

y.  a,  32  Tex.  Ap.  47a    g  50a 

y«a,  6   Yerg.   340;    8   Yerg.  614 
gg  3da  861. 

a  y.,  3  Blackf.  22a    g  103a 

ay.,  68Ia.lia    §§  455,  45a 

a  v.,  5  Ired.  35a    g  52a 

a  y.,  54  Kan.  5ia    g  454 

a  y.,  41  La.  An.  107a    g§803,80a 

a  y.,  28  Ma  56a    g  125a 

a  y.,  64  Ma  191.    g  85a 

a  y.,  89  N.  G  621.    g46a 

ay., 3a D. 22a  ga 

U.  a  y.,  Baldw.  36a    gg  757,  78a 

U.  a  v.,  2  Dall.  34a    gl857. 

U.  a  y.,  Hiitrhea,  43a    g  961. 

U.  a  y.,  yo  Fed.  R.  49a    gg  8a  1331. 

y.  Work,  13  R.  L  645.    g  46a 
Mitchum  y.  a,  45  Ala  2a    §  544 

y.  a,  llGa.6ia    g§  395,  414 
Mitten  y.  a,  24  Tex.  Ap.  34a    §  1087. 
MittoD,  Rex  y.,  3  G  &  P.  31.    g  924 
Mix,  a  y.,  15  Ma  15a    g§  195^  19a 
Mize,  P.  y.,  80  Cal.  41.    §  274 

y.  a,  36  Ark.  65a    §80a 


Moah,  Reg,  y.,  Deaia  62a    ^  640,  64a 

ReiC.  ▼.»  Dear&  ft  R  55a    g  756L 
Moan,  P.  y.,  65  CaL  53a    ^g  162,  29a 
Mobile,  etc.  R  Ckx  y.  a,  29  Ala.  57a 

g89. 
Mobley  y.  a,  46  Mies.  501.    g  45a 

a  v.,  1  McMuL  44     g  1191. 
Mockabee  y.  G,  78  Ky.  380.    §33a 
Mockford,  Reg.  y.,  1 1  Cox,  la    §  6ia 
Moeck  y.  P.,  100  III  24a    g  42a 
Moelchen,  a  y.,  53  la.  3ia    gg  416,  417. 
Moffat*8  C^aae,  2  East,  P.  G  954     <S  75a 
Moffett,  a  y.,  1  6reene  (Ia.X  247.    §  118a 
Moffit  y.  a,  43  Tex.  34a    g  1 13a 
Bfoffitt  y.  a,  11  Ark.  169.    g  1290. 
Mogg,  Rex  y.,  4  G  &  P.  364   g^81SS,82a 
Mogler  y.  a,  47  Ark.  lOa    gg  1237, 1261. 
Mohn,  G  y.,  52  Pa.  St  24a  gg  la  26,  117a 

a  y.,  25  Kan.  18a    g  164. 
Mohr,  a  y..  63  la.  261.    g  1271. 

a  v.,  68  Ma  30a    g  65a 
Moland,  Reg.  y.,  2  Moody,  27a    §  20a 
Mole,  Re^  y.,  1  G  ft  K.  417.    g  571. 
Molette  y.  a,  49  Ala.  la    g  43a 
Molier,  a  y.,  1  Dey.  26a    g§  866,  8921 
Molihan  y.  a,  30  Ind.  26a    g  I22a 
Molloy,  U.  a  y.,  31  Fed.  R  la    §  94a 
Molter,  G  y.,  142  Mass.  63a    g  1281. 
Molten  y.  a,  —  Ala.  — ,  16  So.  R  795 

g54a 
Monaghan  y.  a,  66  Mia&  5ia    ^  125a 
Monahan,Gy.,96iay,lia    gg  863^867, 

88a 

Monarch,  G  y.,  6  Bosh,  29a    g  1311. 

G  y.,  6  Bnab,  301.    gg  13ia  1311. 
Monday  V.  a,  82  6a.  67a    g  275. 
Mondragon  y.  a,  33  Tex.  481.    g  617. 
Money  y.  a,  89  Ala.  lia    g  848 
Monnier,  a  y.,  8  Mina  2ia    g  76a 
Monoogahela  R  Ca,  a  y.,  37  W.  Va. 

lOa    gll87. 
Monoughan  y.  P.,  24  Bl.  340.    g  584 
Monroe  y.  P.,  118 IIL  67a    gg  1220, 1261. 

y.  a,5  6fl.8a    gg  307, 414 

V.  a,  71  MisB.  19a  g  45a 

Montag  y.  P.,  141  Bi  7a    gg  167,  174, 

179,  4ia 

Montague  y.  a,  17  Fla.  66a    g  449. 
Montee  v.  G,  38  J.  J.  Marsh.  13a    g  13ia 
Montgomery  y.  G,  88  Ky.  509.    g  169. 

C.  y.,  11  Met  684    gg  61^  6ia 

Reep.  y.,  1  Yeates,  4ia    g  909. 

y.  a,  80  Ind.  33a    gg  426,  427,  42% 
1147. 

y.  a,  10  Ohio  220. 

y.  a,  11  Ohio,  424 
430,  107a 

y.  a,  2  Tex.  Ap.  6ia    gg  96,  97. 

y.  a.  4  Tex.  Api  14a    g  26a 

y.  a,  12  Tex.  Api  82a    g76a 

ay.,  7Baxtl6a    g26a 

a  y.,  56  la  19a    §  67a 

ay.,  66  la.  48a    |24a 

a  v.,  71  la.  63a    81151. 

a  y.,  79  la.  787.    gg44a458,40a 

ay.,  68  Ma  29a    g224 

a  y.,  91  Ma  6a    ^  126,  2761 


86a 

§868^426^429^ 


644 


Vol.  II,  §§  743-1359.]       tajblb  of  oases. 


[MOK-MOB. 


Montgomeiy,  a  ▼.,  08  Mo.  890.    §  86a 

a.  y.,  109  Ma  645.    g§  223,  281,  465, 
468. 

▼.  Sutton.  67  la.  497.    §929. 

▼.  U.  8.,  1C3  U.  a  410.    §§  118, 1885. 

U.  a  v..  8  Sawy.  644.    §714. 
HoDtross  V.  a,  72  Ga.  26L    g  115a 

Moody  V.  G,  4  Met  (Ky.)  1.    §8^ 
G  v.,  143  Mass.  177.    §  1305. 

V.  P.,  20  111.  815.    §  489. 

Re«.  ▼.,  L.  &  G  17a    8  781, 

V.  a,  94  Ala.  42.    §1040. 

V.  a,  6  Coldw.  299.     §  106. 

V.  a,  16  Tex.  Ap.  252.    g  104a 

V.  a,  80  Ter.  Ap.  42a    §  834. 

V.  a,  17  Ohio  St  111.    81149. 

a  v.,  95  N.  G  65a    §  1231. 

a  v.,  98  N.  G  671.    8  1057. 
Moog  V.  Hannon's  AdmV,  98  Ala.  50a 

U  1228. 
Mook,  a  T.,  40  Ohio  St  588.    §  58a 
Moon  V.  a,  68  G&  687.    §§  880,  38a 

a  v.,  41  Wis.  684.     §  557. 
Mooney,  Reg.  v.,  5  Cox.  3ia    g  42a 

V,  a,  83  Ala.  419.    88  161,  24a  267. 

V.  a,  29  Tex.  Ap.  257.    §§  438,  489, 
443.  446. 

a  v.,  65  Mo.  494.     g  86a 

av..  PhilL434    g  23a 
Moore,  Ex  parte,  30  Ind.  197.  §8  885, 848» 

In  re,  66  Fed.  R  947.    §1217. 

y.  G,  92  Ky.  630.    gg  169, 175»  76a 

y.  G,  9  Leigh,  68^    g  108a 

y.  G,  6Met24a    §1094. 

y.  G,  8  Pa.  St  260.    g  54a 

Gy..  11  Gush.  600.    §114a 

G.  y..  2  Dana,  20a    g  180a 

Gy.,  89Ky.  54a    §67a 

G  y.,  180  Mass.  4a    g  509. 

G  y.,  157  Mass.  824    §  124a      ^  ' 

C.  y.,  52  Pa.  St  24a    §  la 

G  y.,  99  Pa.  St  57a    §  67a 

G  y.,  3  Pick.  194.    §  112a 

y.  Missouri,  159  U.  a  67a    gg  28, 

6ia 

y.  P.,  109  III.  499.    g  122a 

y.  P..  146  111.  60a    §27a 

y.  P.,  26  III.  Ap.  187.    §  26a 

y.  P.,  47  Mich.  639.    §496. 

P.  y.,  8  Cal.  90.    §  85a 

P.  y.,  103  Cal.  50a    §§  1154,  11TR5. 

Reg.  y.,  3  G  &  K.  819.    8  16t 

Reg.  v.,  13  Cox,  544.    g  107a 

Reg.  v.,  1  F.  &  F.  7a    8  80a 

Reg.  v.,  L.  &  G  1.    8  571. 

Rex  y.,  3  R  &  Ad.  184.    6  12a 

Rex  y.,  2  G  &  P.  235.    §777. 

Rex  v.,  2  East,  P.  C.  67a    §  66a 

Rex  v.,  1  Leach,  835.    ^  469. 

V.  a,  12  Ala.  764.     8  427. 

y.  a,  16  Ala.  411.    §  I24a 

y.  a.  18  Ala.  53a     ^'8  274.  27a 

y.  a.  30  Ala.  550.    8  180a 

y.  a,  40  Ala.  4a    88  101.  67a  60a 

y.  a,  50  Ark.  25.    $J§  1017,  1021. 

y.  a,  83  Oa.  22a    g  76a 

T.a,  79Ga.49a    §1271 


Moore  y.  a,  65  Ind.  21  a    §1814 
y.  a,  48  Miss.  147.    §§  75,  1817. 
y.  a,  55  Miss.  48a    §  55a 
y.  a.  43  N.  J.  20a    §  7a 
y.  a,  2  Ohio  St  500.    §420. 
y.  a,  17  Ohio  St  521.    8g  442,  4411 
y.  a,  81  Tex.  57a    §82a 
y.  a,  4  Tex.  Ap.  12r    giua 
y.  a.  8  Tex.  Ap.  49a    8  54a 
V.  a,  15  Tex.  Api  1.    §§  307,  89t 
V.  a,  17  Tex.  Ap.  17a    8  58a 
y.  a,  20  Tex.  Ap^  283.     §  70a 
y.  a,  20  Tex.  A  p.  27a    §464 
y.  a,  26  Tex.  Ap.  82a    gg  274,  837, 

839. 
T.  a,  27  Tex.  Ap.  48a    g  90a 
y.  a,  81  Tex.  Ap.  234    g  26a 
V.  a,  32  Tex.  Ap.  40a    g  88a 
y.  a,  83  Tex.  Ap.  80a    §  271. 
V.  a,  83  Tex.  Ap.  851.    §841. 
y.a,79Wia54a    g46a 
y.  a,  9  Yerg.  85a    §  124a 
a  y.,  28  Ark.  65a    gg  118a  119a 
a  y.,  5  Blackf.  lia    §8  12ia  122t 
a  y.,  81    Conn.  47a     Jig  142,    299, 

1169,  117a  1184 
a  y.,  89  Conn.  244    8892^925. 
a  y.,  15  I&  4ia    g  69a 
a  y.,  25  I&  12a     gg  825,  827,  835, 

1147. 
ay.,  78  la.  494    gllia 
a  y.,  81  la.  57a    §8  45a  1131. 
a  v.,  11  Ired.  7a    §637. 
a  y.,  IJones,  27a    gg  122a  122a 
a  y.,  65  Ma  60a    §8  12%  25a 
ay.,  66  Ma  87a    g  54a 
a  y.,  101  Ma  8ia    §§  54^  6ia 
ay.,  107  Ma  7a    g§  121  a  125a 
a  v.,  117  Ma  89a    8  50a 
a  y.,  121  Ma  514    gg  2a  580. 
a  y.,  12  N.  U.  4a    §§  12a  600,  50L 

511. 
a  y.,  14  N.  H.  451.    §  127a 
a  y.,  26  N.  H.  44a    8§ia21L 
ay.,  63N.  H.9.    §  13ia 

a  y.,  27  N.  J.  loa   ^8  94a  95a 

a  v.,  69  N.  G  267.    8834a84a 
a  y..  82  N.  G  65a    8  46a 
a  y.,  104  N.  G  714    §  5a 
a  y.,  104  N.  G  74a    8S  877,  87a 
S.  v.,  1  Swan.  13().    8  113a 

v.u.  a,  160  u.  a  2«a  ^^^i  554  023, 68a 

U.  a  v..  19  Fed.  R  3a  §)$  1834  1335. 

U.  a  y.,  60  Fed.  R  73a    §§  750,  79a 

XJ.  a  y.,  3  MacAr.  22a    8  135a 

U.  a  v.,  2  Low.  23a    §867. 

y.  Watts.  Beech.  Bre.  4a    §  564. 
Moore's  Lessee  y.  Pearce,  2  Har.  &  McH. 

241.    gia 
Moorman,  P.  y.,  86  Mich.  43a    g  Sa 
Moose  V.  a,  49  Ark.  40a    §  90a 
Mooty,  a  v..  3  Hill  (a  G),  187.    8  127a 
Mopsey,  Reg.  y.,  11  Cox,  14a    §  75a 
Mora  V.  P.,  19  Cola  25a    g  425. 
Morain  y.  Devlin,  132  Mass.  87.    g  lit 
Moran,  P.  y.,  123  N.  Y.  254    g  22a 

a  y^  7  la.  28a    g86a 


646 


Mob-Mob.] 


TABLX  OF  OASBS. 


[Vol.  I,  §§  1-742. 


lioran,  a  ▼.,  46  Kad.  8ia  gS  266, 271. 
Horby,  Rej?.  t..  8  Q.  R  D.  57U  {$  286L 
Hordecai,  a  ▼.,  68  N.  Q  207.    g^  407, 

501 
Horea,  a  ▼.,  2  Ala.  27\    §  292L 
Morean,  Reg.  ▼..  11  Q.  B.  102a    g  865. 
Morehead  y.  S.,  9  Humph.  635.    iS  54a 
Morehouse  v.  a.  85  NeK  64a    §  68a 
Morel  V.  a,  89  Ind.  275.    ^  1281. 
Morelock  v.  a.  90  Tenn.  52a    ^  43U 
Moren,  a  ▼.,  48  Minn.  555.    §  1315. 
Moreno  ▼.  a,  24  Tez.  Ap.  401.    g  6ia 
Morey,  a  v..  25  Oreg.  241.    §§  307,  85a 

av.,2Wi&494.    §59a 
Morgan  y.  a,  14  Bush,  106.    §§  404  421. 

V.  G,  7  Grat  59a    S  127a 

a  y.,  11  BuRh,  601.    §  27a 

a  y.,  107  Mass.  199.    §§  188,  105i 
1055.  1056. 

a  y.,  149  Mras.  314.    ^  127a 

y.  Nolto,  37  Ohio  8t  2a    g§25,6a 

Reg.  y.,  6  Ck>x,  107.    §  8Sa 

Reg.  y.,  Deara  895.    §  56a 

y.  a,  11  A1&  289.    gS  109%  1124. 

y.  a,  83  Ala.  4ia    g  275. 

y.  a,  81  Ala.  7a    S  123a 

y.  a,  42  Ark.  131.    g  66a 

y.  a,  63  Ga.  307.    §495. 

y.  a,  81  Ind.  19a    §  42a 

y.  a,  61  Ind.  447.    §  59a 

y.  a,  63  Misa  16a    §  86a 

y.  a,  IS  Sm.  &  M.  24a    ^g  276,  82a 

y.  a,  8  Sneed,  475.    §306. 

y.  a,  16  Tex.  Ap^  59a    g§  292,  88a 

V.  a,  25  Tex.  Ap.  5ia    §  514. 

y.  a,  32  Tex.  Ap.  4ia    §1027. 

a  v.,  40  Conn.  44.    §  1215. 

a  y.,  2  Dev.  A  R  34a    §  791. 

a  y.,  8  Heisk.  20a    §731. 

a  y.,  3  Ired.  I8a    §§  23a  267, 29a 

a  y.,  85  La.  An.  29a    ^  75a 

ay.,112Ma20a    g  69a 

a  v.,  69  N.  a  32a    §^836,838,841. 

a  y.,  85  N.  G  581.    §381. 

a  y.,  95  N.  G  641.    §400. 

a  y.,  98  N.  G  641.    §^520,  62a 

a  y.,  2  a  D.  3a  §  4a 

a  y.,  40  a  G  345.    g§  16a  8oa 

a  y.,  85  W.  Va.  260.    §4ia 

U.  a  y.,  Morris.  841.    §  88a 
Moriarty,  G  v.,  135  Mass.  54a    g50a 

V.  a.  62  Misa  654    §  30a 

a  y.,  74  Ind.  loa    §  lOia 
Morihan,  G  y.,  4  Allen,  585.  §§  930, 931. 
Morine,  P.  v.,  61  CaL  367.    §  30a 
Morino,  P.  v..  85  Gil.  6ia    §  56a 
Moriasey  v.  P.,  11  Mich.  827.  §§  552,66a 
Morman  y.  a,  24  Misa  54.    §  27a 
Morningstar,  G  v.,  144  Pa.  St  lOa  g  41. 

y.  a,  52  Ala.  405.    §§546,601. 

y.  a,  55  Ala  14a    §  565. 

y.  a,  59  Ala  3a    §565. 
Morphin,  a  v.,  37  Mo.  37a    §  651. 
Morphy,  P.  v.,  100  Cal.  84.    §  667. 

a  v.,  33  la.  27a    §S  29a  365. 
Morrell  v.  P.,  32  111.  499.     ?:g  855.  85a 
Morrill,  Ex  parte,  35  Fed.  R'  261.    g  906. 


Morrill,  G  y.,  8  Cash.  571.    §§  682;  TOa 
y.  a,  5  Tex.  Ap.  447.    §  lOML 
y.  a,  88Wia42a    §44 
a  v.,  68  Vt  60.    §  55a 
Morri8*B  Case.  2  East,  P.  G,  74a     §  54a 
Morris,  G  y.,  1  Va.  Caa  17a    §  1054 
V.  P.,  4  Cola  Apu  18a    §§  678, 67a 
P.  y.,  80  Mich.  634.    §58a 
y.  Rome  10  Qa  5r9.    ^  1217. 
Reg.  y.,  9  G  &  P.  84a    §§  643;  68a 
Reg.  y.,  8  Cox,  48P.    g  USa 
Rex  y.,  2  Burr.  1189     §887. 
Rex  y.,  2  East,  P.  Q  74a    §§209, 

7ia  7ia 

Rex  y.,  2  Leach,  109a    g  2ia 

Rex  y..  Rusa  &  Ry.  270.    g  145l 

y.  a,  84  Ala  457.    g  1026* 

y.  a,  97  Ala  8a    §484 

y.  a,  81  Ind.  ina    §  1321. 

y.  a,  47  Ind.  50a    §1264 

y.  a,  16  Misa  76a    g80a 

y.  a,  88  Tex.  60a    g  114a 

y.  a,  62  Tex.  72a    §7a 

y.  a,  ISTex.  Api6a    g281. 

y.  a,  17  Tex.  Ap.  660.  §§  796,  8021 

a  y.,  47  Conn.  179.    §  504 

a  y.,  3  Hawka  88a  §  am 

a  y.,  27  La.  An.  480.    g  51t 
a  y.,  8  Ma  127.    §  821. 

a  y.,  77  N.  G  ma  §7a 

ay.,84N.G75a    g4ia 

U.  a  y.,  16  Blatch.  13a    §  1S37. 

U.  a  y.,  18  Fed.  R  900.    §  183a 
Morris  &  Essex  R  Co.,  a  y.,  23  K.  J. 
SOa    §§  180,  18a  187. 

y.  a,  86  N.  J.  5ia    gll79. 
Morrises  Lessee  y.  Vanderen,  1  DalL  64 

§ia 

Morrisette  y.  a,  77  Ala  71.    g  566. 

Morrisey,  G  v.,  86  P&  St  4ia    §  646L 

Morrison  y.  G,  7  Dana,  2ia    §  127a 
G  v.,  16  Gray,  224.    §§  122.  114a 
Pennsylvania  y.,  Addia  274    g  99a 
P.  v.,  1  Park.  Cr.  R  62a    §  4401 
P.  v.,  18  Wend,  89a    §  84a 
Reg.  y.,  Bel),  15a    §  54a 
Rexv.,  8G&P.2a    i5  42a 
y.a,  84Ala40a    §  16a 
V.  a,  17  Tex.  Ap.  34.    §  56a 
av.,  8  Dev.  29a    §1281. 
a  y.,  46  Kan.  67a    §  92a 
a  v.,  104  Ma  63a    §  36a 
a  v..  85  N.  G  561.    §COa 

Morrissett  y.  G,  6  Grat  67a    g  108a 

Morrissey,  G  v.,  157  Mara.  471.    §  2a 
av.,  22  la.  15a    §5oa 
a  v.,  70  Me.  401.    §§  373a,  877. 

Morrow,  a  v.,  26  Ma  131.  §§  75.  9a 
a  v.,  40  a  G  221.  ^§  1 148,  1150. 
U.  a  v..  4  Wash.  G  G  7aa    g  774 

Morse,  G  y.,  2  Masa  12a    §  77a 
G  v.,  2  Masa  138.    §  774 
G  y.,  14  Masa  217.    §  54a 
a  y.,  1  Greene  (Ia\  50a    §  881. 
a  y.,  52  la  50a    §§  013,  917. 
a  v.,  90  Ma  91.    §881. 

Mortimer,  P.  v.,  48  Mich.  87.    g  157. 


646 


Vol.  n,  §§  743-1369.]       table  of  oases. 


[MoB-Muir. 


Morton,  Reg.  ▼.,  L.  R  2  G  Q  22.    §  75t 

Rex  v.,  2  East,  P.  a  955.    g75a 

▼.  Ski  oner,  48  Ind.  123.    §  17. 

V.  a,  1  Lea,  49a    §  602. 

S.V.,  27Vt8ia    §§803,810. 

a  v.,  8  Wia  853.    §§  771,  772.  789. 
Mosby,  C.  y..  163  Maas.  291.    §  784. 
Moschell  v.  a,  63  N.  J.  49a    §  946. 
Mose  T.  a,  36  Ala.  211.    ^  397,  40a 
Moseli,  a  v.,  49  Kan.  142.    §  1274 
Moeeley,  C.  t.,  2  Va.  Ca&  154.    §§  596, 
69a 

Reg.  v.,  L.  A  a  92.    (S  68a 

V.  a,  42  Tex.  7a    §  54a 
Hoaely  ▼.  S.,  9  Tex.  Ap.  187.    §  46a 

▼.  a,  18Tex.  Ap.811.    S  182a 

T.  a.  25  Tex.  Ap.  515.    §  89a 

a  ▼.,  14  Ala.  890.    g  1285. 

a  ▼.,  42  La.  Ad.  975.    g§  256,  257. 
Koaes,  P.  v.,  140  N.  Y.  214.    §  1325. 

▼.  a,  68  Ind.   185.    §g  1176,  1178, 
118a 

▼.  a,  65  Miss.  6a    §41. 

av.,  2Dev.  45a    ^380. 

U.  a  v.,  4  Wash.  C.  C.  72a    §  771. 
Moslier,  a  v.,  78  la.  821.    §  Sa 
Mosier,  C.  v.,  185  Pa  St  22L    §  1097. 
Mosler,  Q  v.,  4  Pa.  St  264.    g^  157,  342. 
Mosley,  Rex  v.,  1  Moody,  9a  g§  880,  42a 
Mosquez  y.  a,  41  Tex.  22a    §  60a 
Moss,  Reg.  y.,  Deara  &  R  104.    §  707. 

y.  a,  42  Ala.  54a    g68a 
Most  P.  y.,  128  N.  Y.  m    §  lOOa 

Reg.  y.,  7  Q.  R  D.  244    §§  196,  200. 
MotsiDger  y.  a,  128  Ind.  49a    ^§  731, 

736,  740 
Mott,  a  y.,  21  Pick.  492.    g  102L 

Rex  y.,  2  a  &  P.  521.    §96a 

y.  a,  29  Ark.  147.    g  529. 

a  y.,  16  Minn.  47a    g76a 

a  y.,  45  N.  J.  494    §g  1047,  1060. 
Moulden  y.  a,  6  Lea,  677.    g  67a 
MoultoD,  a  y.,  108  Mass.  807.    gg  740, 
741. 

a  y.,  52  Kan.  69.    g  122a 

a  y.,  48  N.  a  485.  §  sa 

U.  a  y.,  5  Mason,  637.    §  64a 
Moultrie,  a  y.,  83  La.  An.  114a    g  609. 

a  y.,  84  La.  An.  48a    g§  519,  719, 
721. 
Mount  y.  C  1  Duy.  9a    g  76a 

y.  a,  7  Ind  654.    §1286. 

y.  a,  7  8m.  &M277.    g  13ia 
Mountford,  Rex  y.,  7  a  &  P.  24a   %22!i. 
Mount  Pleasant  y.  Breeze,  11  la.  899. 

§69. 
Mowbray  y.  G.  11  Leigh,  64a    g  80a 
Mowry,  a  y.,  87  Kan.  86a    ^  141,  15^ 

157, 16a 
Moxley,  a  y.,  115  Ma  644    g36a 
Moyce  v.   Newington,  4  Q.  R  D.  Sa 

§§6n,7ia 

Moye  y.  a,  65  Ga  754.    g  557. 

y.  a,  9  Tex.  Ap.  8a    g  84a 
Moyer  v.  G,  7  Pa  St  43a    §  88a 
Moylan,  G  y.,  119  Masa  lOa    §  122a 
Moyle,  Rex  y.,  2  East.  P.  G  107a   g8ia 


Moynihan  y.  a,  70  Ind  12a    §  865. 
Mucklow,  Rex  y.,  1  Moody,  160.    §  66a 
Mueller,  G  y.,  81  Pa  St  127.    g  12ia 

y.  a,  76Ind8ia    gl821. 

ay.,  85Wia20a    §§  45a  454 
Mugler  y.  Kansas,  123  U.  a  62a    §g  20, 

77.  1201,  12ia 
Muir  V.  a,  8  Blackf.  164    g85a 
Mulcahy  y.  Reg.,  L.   R  8  H.  I*  80a 

§§968. 135a 
Muldrew  y.  a,  12  Tex.  Ap.  617.    g  67a 
Mulford  y.  P.,  189  111.  58a    g  62a 
Mulkem,  a  y.,  85  Me.  lOa    ^  45a 
Mulkey,  P.  y.,  65  Cal.  601.    §  50a 
Mullaly  y.  P.,  86  N.  Y.  36a    §  58a 
MuUaney,  U.    a    y.,  82   Fed    R  87a 

§§  94a  95t 
Mullany,  Reg.  y.,  L.  ft  G  69a    g  86a 
Mullen  y.  a,  96  Ind.  304    g  124a 

a  y.,  80  la  20a    g  64a 

a  y.,  36  la  199.    §  113a 

a  y.,  14  La.  An.  67a   ^12,161,808, 
804 
Mullens  y.  a,  82  Ala  4a    §  116a 
Mullenholf,  a  y.,  74  la  27L    §§  1228^ 

122a  1227,  124a  125a 
Muller  y.  Buncombe  Ck>.  Corners,  89  N.  G 
171.    §122a 

P.  y.,  96  N.  Y.  40a    §§128,1167. 
Mulligan  y.  a,  25  Tex.  Ap.  19a    §  62a 
Mullikin,  a  y.,  8  Blackf.  26a    §§  8,  12, 

1187. 
Mullin  y.  a,  87  Tex.  337.    §664 

U.  a  v.,  71  Fed.  R  68a    §  92a 
Mulling  y.  a,  74  6a  la    g  1181. 
MuUinix  y.  P.,  76  III  211.    §§  1287, 126a 

y.  a,  48  Ind.  511.    g  97. 

a  y.,  6  Blackf.  554    g  127a 
Mullins  y.  Collins,  L.  R  9  Q.  R  29a 
§18a 

y.  a,  87  Tex.  337.    g  126. 
Mulreaty,  Rex  y.,  1  Rusa  Cr.  d97.    g  116a 
Mulreed  y.  a,  107  Ind  62.    §  1257. 
Mumford,  a  y.,  1  Dey.  5ia    §  87a 

ay.,  73  Ma  647.    §  18ia 
Munch,  a  y.,  22  Minn.  67.    §§  649,  66a 
Munco,  a  y.,  12  La  An.  62a    ^  278^  274 
Mundav  v.  G,  81  Ky.  23a    §  3ia 

y.  Maiden,  83  Ix  T.  377.    §  25a 

Reg.  y.,  2  F.  &  F.  17a    §  20a 

Rex  V.  2  East  P.  G  594    §  66a 

a  y.,  78  N.  G  46a    g  671. 
Munger,  a  y.,  16  Vt  290.    §1274 
Municipality  y.  Wheeler,  10  La  An.  74a 

^7a 

Mun*kers  y.  a,  87  Ala.  94.    gg  Ilia  Ilia 
Munn  y.  Illiuois,  94  U.  a  lia    g  4a 

P.  y.,  65  Cal.  211.    g  33a 
Munroo,  P.  y.,  100  Cal.  664    g  75a 
Munsey,  G  y.,  112  Masa  287.    §  14\ 
Munslow,  Reg.  y.,  1  Q.  R  D.  (1895)  76a 

§§  1042,  105a  1067. 
Munson,  G  y.,  127  Masa  46a    g  1131. 

Reg.  y.,  2  Ck>x,  18a    §  520. 

y.  a,  4  Greene  (la),  48a    §  69a 

y.  a,  79  Ind  641.    §794 

a  y.,  26  Ohio  St  881.    g  126a 


647 


ICuv-Mts.] 


TABIJB  or  CASKS. 


[Vol.  I,  §8  1-748. 


1 


Hanton,  Rex  t.,  8  G  A  P.  491.    g  88a 
Murat,  P.  T.,  45  Cal.  28t.    §280. 
Murback,  P.  v.,  64  Cal.  809.    $^  88a 
MurchisoD  t.  a.  24  Tez.  Api  a    §  1019. 
Murdoch,  &  v.,  85  La.  An.  729.    §  271. 

a  ▼.,  71  M&  454.    ^  210, 454. 1289L 
Murdock.  Re$r.  v.,  2  Den.  29a    ^  65a 

V.  S..  65  Ala.  62a    §§  24^  258L 
Murdy,  a  v.,  81  la.  60a    §  8021 
Murio  ▼.  a.  81  Tex.  Aa  2ia    §  7ia 
Murphey  ▼.  a,  43  Neix  84    gg  266,  268^ 

280 
Murphy.  In  re.  109  HL  81.    g  12L 

▼.  C.  92  Ky.  4a5.    g§  169, 17a 

a  v.,  2  Allen,  16a    g  454 

G  v.,  12  Allen,  449.    §  787. 

G  v.,  11  Cu8h.47a    §874 

G  v.,  2  Gray.  5ia    §  145, 

G  ▼.,  95  Ky.  8a    §  1265. 

G  T.,  145  Masa.  25a    §  19a 

G  v..  147  Masa  577.    ^  127a 

G  ▼.,  158  MassL  290.    §  124a 

G  ▼..  155  Mass.  284  gg  1258, 1279. 

T.  Hobbs.  7  G>la  541.    ^  1 1. 

T.  P.,  9  Cola  485.    tii^  332, 388^  86a 

▼.  P.,  87  III  447.    §83a 

▼.  P.,  90  III.  59.    §  126a 

T.  P.,  104  ni  52a    ^.<  546, 568, 609. 

▼.  P.,  120  IlL  234.    S$  560. 

V.  P.,  63  N.  Y.  590.    §^416. 42a 

P.  v.,  89  Cal.  62.    §  38a 

P.  v.,  47  Cal  lOa    §  54a 

P.  v.,  93  Mich.  41.  $^  1216, 1282. 127a 

P.  v.,  101  N.  Y.  12a    §  1151. 

Reg.  v.,  8  G  &  P.  297.    §g  959, 96a 

Reg.  v.,  6  Cox.  340.    §§  206. 57%  734 

Reg.  v.,  13  Cox,  29a    $§  675. 

Rex  v.,  6  G  &  P.  lOa    §§  196,  20a 

V.  a,  37  Ala.  14a    ^  30a 

▼.  a,  50Ga.  ISa    gl074 

V.  a,  Sllnd.  511.    ^ij  332.  33a 

▼.  a,  120  Ind.  lia    fc^i^  249,  464 

▼.  a,  9  Lea,  37a    §  127a 

V.  a,  62  Miss.  97.    S5  116a 

V.  a,  6  Tex.  Ap.  42a    t5  57a 

▼.  a,  6  Tex.  Ap.  554    §  79a 

V.  a,  86  Wia  62a    ^  514 

a  v.,  6  Ala.  765.    §g  446,  96a 

a  v.,  6  Ala.  845.    S  597. 

a  T.,  8  Blackf.  4»a    ^g  538,  58a 

a  v.,  21  Ind.  441.    §  271. 

a  v.,  35  La.  An.  623..    8  269. 

a  v.,  46  La.  An.  415.    §  758. 

a  v.,  61  Me.  56.     Si^  337.  339. 

a  v.,  27  N.  J.  112.     ^§  106,  220, 114a 

a  v.,  17  R.  L  fi'JS.    g§  18,  748.  771, 
772.  802.  803. 

a  ▼.,  89  Tex.  46.    t5  594 

U.  a  v.,  4  Cnit.ch,  C.  G  681.    §  54a 

U.  a  ▼.,  MacAr.  &  M.  375.    §  56a 
Murrah  v.  a.  51  Miss.  65a    g  47. 

V.  a,  51  Miss.  675.     4$  816. 

a  v..  25  Tex.  759.    §^  255,  260. 
Murray  v.  G.  79  Pa.  St  311.  gg  304, 305, 
359 

G  v.,  2  Ashm.  4t    g§  859,  425,  426, 
48a  48L 


Morraj,  G  ▼.«  14  Gray.  897.    g  lisa 
G  v.,  186  Man.  53a    g  8961 
G  T.,  188  Ma9B.  60a    g  ld4a     . 
P.  ▼.,  6  Cal.  6ia    g609. 
P.  T.,  10  CaL  809.    ^  807,  886L 
P.  T.,  14  CaL  15a    ^  225,  112& 
P.  ▼.,  67  Cal.  lOa    §  509. 
P.  T.,  57  Mich.  89a    g984 
▼.  Reg.,  7  d  R  700.    55 1079. 
Reg.  ▼.,  5  Cox,  509.    g  951. 
RexT.,6G&P.  146.   §^  64a  6Sa 
Rex  T..  1  Moody,  27a    g  624 
▼.  a,  48  Ala.  67a  ^§  506,  508^  511« 
▼.  a,85Qa.87a    g837. 
▼.  a,  1  Tex.  Api  417.    gg  888, 84& 
▼.  a,  21  Tex.  Apt  620.    gg  86,  8ia 
a  ▼.,  55  la.  58a    gg  681.  587,  609. 
a  T.,  15  Me^  100.    gg  980,  931,  977. 
a  ▼.,  126  Ma  52a    §195. 
a  ▼.,  126  Ma  611.    §42a 
av.,  68N.  G81.    g46a 
a  T.,  11  Oreg.  4ia    gl5a 
Murrow,  Reg.  ▼.,  1  Moody,  45a  §  IKML 
Murry  V.  G,  6  Leigh,  720.    g77a 
Murtagh,  G  ▼..  1  Aahm.  27a    g  10881 
Murton.  Reg.  ▼.,  8  F.  &  F.  49a    g  299L 
Muscoe  T.  G,  86  V&  44a    g82a 

▼.  G,  87  Va.  460.    g  4ia 
MusGot,  Reg.  ▼.,  10  Mod.  19a    g§  891, 

892. 
Muse,  a  Tn  4  Dev.  ft  R  8ia    §g  1910, 

1274 
Musgang,  a  v.,  51  Minn.  55a    §  54a 
Musgrave  v.  Medex.  19  Ves.  65a    §  87L 
V.  a,  133  Ind-  297.    gg  96a  »6a 
V.  a,  28  Tex.  Ap.  57.    g6I5. 
MnsQuez  t.  a,  41  Tex.  226.    g  54a 
Miitchler.  In  re,  55  Kan.  164.    ($  56a 
Mutters,  Reg.  ▼.,  L.  &  G  511.    g  55a 
Mycall,  G  v.,  3  Mass.  18a    ^^  756,  90a 
Mycock,  Reg.  v.,  12  Cox,  281    ^1101, 

iioa 

Myerfield,  a  ▼.,  PhilL  lOa    g  23a 
Myera  v.  G,  90  Va.  70a    g  83a 

G  v.,  146  Pa.  St  24    i^^  485, 954, 95a 

Pennsylvania  v.,  Addis.  82a    g  617. 

V.  P.,  26  IlL  17a    g  55a 

▼.  P.,  67  III.  50a    gl27L 

P.  v.,  20  Cal.  7a    g  529. 

P.  v.,  20  Cal.  5ia    gg  17a  179. 

V.  a,  62  Ala.  59a    gg  189,  808,  807, 
416,  417. 

▼.  a,  84  Ala.  11.    g45a 

V.  a,  1  Conn.  50a    gg  128,  132a 

V.  a,  92  Ind.  890.    ^g  2a  9a 

V.  a,  93  Ind.  251.    g  128a 

V.  a,  101  Ind.  37a    g  79a 

V.  a,  121  Ind.  la    g  25a 

▼.  a,  8  Sneed,  Oa    gg  128a  128a 

T.  a,  33  Tex.  525.    g  80a 

T.  a,  7  Tex.  A  p.  640.    g409. 

a  V,  10  Is.  448.    §  8oa 

a  v.,  19  la.  517.    gg  130.  203,  982; 
231) 

a  ▼.,  54  kan.  20a    g4a 

a  ▼.,  82  Ma  55a    g  54a 

a  ▼.,  12  Wash.  77.    g404 


648 


ToL.  II,  §§  743-1859.]       t4JUUB  op*  oasss. 


[MYB-Nar. 


Myers.  (J.  &  t^  1  Craocb,  a  C  61^. 

^  232. 
Mynatt  v,  a,  8  Lea,  47.    §  1185. 
Myott*  Beg.  ▼.,  6  Cox,  406.    §  75a 

NaboTB  V.  a,  83  Ala.  a    g  619. 

Nadal.  a  v.,  69  la.  47a    §§  1072,  1073, 

1077,  1079,  108a. 
Nagle,  a  v.,  117  Ma8&  143.    §  1824 

a  v.,  157  Mas&  654    g  1279. 
Nail  V.  a.  70  Miss.  Sa    §  989 
Nail()r*8  Case,  Foster,  27a    g§  139.  30a 
Nailor,  U.  a  ▼.,  4  Cranch,  Q  C  872. 

^1145. 
Nairn  v.  a,  18  Tex.  Ap.  260.    §  1289. 
Nalley  v.  a,  28  Tex.  Api  387.    ^  391. 

V.  a,  30  Tex.  Ap.  45a    §i^  304,  81L 
Nancy  F.  a,  6  Ala.  48a    §271. 
Napier  v.  a,  60  Ala.  16a    §  1302L 
Napoleon  ▼.  a,  8  Tex.  Ap.  622.    §  681. 
Narrows  Island  Club,  a  ▼.,  100  N.  a  477. 

g  1195. 
Nash.  P.  ▼.,  1  Ida.  20a    §§925,929. 

V.  Primm.  IMa  17a    §11. 

BeR.  ▼.,  2  Den.  44a    g  77a 

Reg.  v.,  2  Den.  49a    §  770. 

Rex  v..  2  East.  P.  a  1021.    §62a 

▼.  a,  2  Greene  (la.^  281    §§  870, 
880. 

▼.  a.  2  Tex.  Api  86a    g§  241,  26a 

▼.  a,  20  Tex.  Api  384    §  60a 

T.  a,  32  Tex.  Ap.  86a    §  1027. 

a  ▼.,7  1a  347.    §§  431,  425,  42a 

a  v.,  86  N.  a  650.    ^§239,  25a 

a  ▼.,  88  N.  G  6ia    §  239. 

a  ▼.,  109  N.  C.  824.    g.^  256,  446, 464 
Nashville,  etc  R  Ca  ▼.  Alabama,  128 

n.a9a  ^sa 

Nason,  a  v.,  9  Gray,  125.    §S  675.  711. 
Natal,  a  v..  41  La.  An.  887.    §  71. 
Nathan,  U.  a  v.,  61  Fed.  R  93a   ^  138a 
Nattrass,  Reg.  v..  15  Cox.  7a    §  52a 
Naylor,  G  v.,  34  Pa,  SL  8a    §1264 
P.  v.,  82  Cal.  607.    ^g  865,  87a 
Reg.  ▼.,  L.  R  1  C.  C.  4    §  689. 
Neaderhouser  v.  a,  28  Ind.  257.    §  118a 
Neagle,  In  re.  185  U.  a  1.    §  3ia 
Neal  ▼.  G.  22  Giat  917.    §1285. 

G  v.,  10  Mass.  isa  §  ua 

V.  a,  53  Ala.  465.     §  509. 

V.  a,  54  Ga.  281.    §  24a 

a  v^  37  Me.  468.    §  274 

a  ♦.,42  Ma  119.    §877. 

a  ▼,  27  N.  H.  131.    g  191. 
Neale,  Reg.  v..  1  C.  &  K.  591.    §  44a 

Reg.  v.,  9  G  &  P.  431.    g§  997,  lOOa 

U.  a  v.,  1 1  Fed  R  767.    ^  854 
Neales  v.  a,  10  Mo.  49^.    g§  1229,  1374 
Needham  v.  a,  1  Tex.  139.    g  13ia 

V.  a,  19  Tex.  332.     g  1279. 
Neel  V.  a,  33  Tex.  A\).  408.    $5  554 
Neelev,  a  v.,  20  la.  108.    g§  139. 303^  304, 

309  383. 
NeeJy  V.  ar60  Ark.  6a    §  125a 

▼.  a.  8  Tex.  Ap.  64    g§  13a  571. 

▼.  a,  32  Tex.  A  pi  370.    g  1057. 

aT.»74N.a42a  §46a 


Nees,  a  v.,  47  Ark.  5'i3.    §  87a 
Neese.  a  v.,  38  a  G  261.    g  1219. 
Neff,  a  v.,  58  Ind.  5ia    §  24a 
Negus.  Reg.  v.,  L  R  2  G  G  34    §  62a 
Nehr  v.  a,  35  Neb.  638.     g  1182. 
Neidei«er  v.  a.  6  Baxt  499.     g  1237. 
Neiderluck  v.  a,  23  Tex.  Ap.  3a    §§  601, 

509. 
Neil.  P.  v.,  91  Cal.  465.     g  9r,0. 
Neill.  Ex  parte,  32 Tex.  Ap.  275.  g§  65. 6a 
NeiJson  t.  Garzji,  2  Woods,  287.    g  35. 
Neimeier.  a  v..  66  la.  634    gg  C7U,  684 
Neis,  a  v..  108  N.  G  787.    g  1  .'40. 
Nelms  v.  a.  84  Ga.  46a    gg  1073.  1079. 

V.  a.  13  Sm.  &  M.  500.    g  431. 
Nelson  v.  P..  23  N.  Y.  29a    g§  257,  27L 

P.  v.,  66  Cal.  77.    gg  484  54a 

P.  ▼.,  13  Johns.  840.    g  83a 

▼.a,  82  Ala  44    §  75a 

V.  a.  97  Ala.  79.    §  3a 

▼.a,  82 Ark.  19a    g 889. 

▼.  a,  6  Baxk  4ia    g  351. 

▼.  a.  82  Fla.  244    §  86a 

T.  a,  7  Humph.  641.    §§426^427. 

▼.  a,  2  Ind.  249.    §271. 

▼.  a,  47  Miss.  621.     §  861. 

▼.  a,  33  Nebi  52a    g  29a 

▼.  a,  2  Swan,  237.    §891. 

▼.  a,  1  Tex.  Ap.  41.    §  880. 

▼.  a,  2  Tex.  A  p.  227.    §  26a 

V.  a.  25  Tex.  ApL  699.    §  1321. 

a  ▼..  28  La.  An.  4a    §  800. 

a  T.,  88  La.  An.  94a    §  1038. 

a  v.,  29  Ma  329.   §^  28, 147, 714^  7ia 

a  T.,  98  Ma  414    §  19a 

a  v.,  101  Ma  464    §  84a 

a  v.,  118  Ma  124    g  89L 

a  v.,  11  Nev.  384    §47a 

a  v.,  8  N.  H.  16a    g  589. 

av.,  28aGia  §,53a 

V.  U.  a,  30  Fed.  R  lia    §  1217. 

U.  S.  v.,  1  Abb.  (U.  a)  18a    §  780. 

U.  a  v.,  52  Fed.  R  64a    §  96a 
Nepp  V.  G,  2  Duv.  54a    §  122a 
N^sbit,  C.  T.,  84  Pa.  St   89a    §§  182S» 

132a 

Nesbitt  P.  v.,  102  CaL  827.    §  710. 

Reg.  v.,  6  Cox,  320.    §  744 
Netso  V.  a,  24  Fla.  36a    §  12ia 
Nett,  a  v.,  50  Wia  524    g  307. 
Nettlebush,  a  v..  20  la.  257.    g  429. 
Nettles.  Ex  parte,  58  Ala.  26a     g  34a 

V.  S.,  49  Ala.  35.     g  94a 
Nettleton,  Rex  v..  1  Moody.  259     §  62a 
Neubrandt  v.  a,  53  Wis.  8a    g  514 
Neuendorff   v.   Duryea,  69   N.   Y.  557, 

g  1319. 
Neuinan  v.  a,  76  Wis.  lia    §  122a 
Neumann, P. v..8r) Mich.oa  gg  123il,  125^ 
Neuner.  a  v.,  49  Conn.  232.     g  110. 
Nevada  v.  Uutchins.  59  la.  506.     g  6a 
Neverson,  U.  a  v.,  1  Macki  y,  15a  g§  419, 

421. 
Neville,'  a  v..  6  Jones.  42a    g  341. 
Nevin  v.  Ladue,  8  Denio,  487.    gS  ^^^^ 

122a 
Nevins,  a  v.,  28  Vt  6ia    §  76a 


649 


Nut-Nil.] 


TABLB  OF  0A8B8. 


[Vol.  I,  §§  1-742. 


Nevling  t.  Q.  08  Pa.  St  823.    §§  16%  36a 
New  T.  a,  84  Tex.  100.    $1216. 

a  ▼.,  22  Minn.  76.    g  688. 
New  Hampton  v.  Conroj,  56  la.  49a  g  69. 
New  Orleans  v.  Houaton,  119  XT.  a  26S. 
§1834. 

▼.  Miller,  7  La.  An.  651.  ^^  12^\  1806. 

▼.  Steamship  Ck).,  20  Wail  887.    ^  9. 
New  York  &  G.  a  R  Ckx  v.  a»  50  N.  J. 

80a    §§1181.  118a 
New  York,  etc.  R,  a  v.,  112  Mass.  4ia 
S  1187.- 

P.  v..  89  N.  Y.  266.    g  1187. 
Newall,  Reg.  v.,  6  Cox,  21.    §  886. 
Newbegin,  a  v.,  25  Mei  500.    g  50a 
Newberry.  P.  v..  20  Cal.  439.    §  20a 

a  ▼.,  26  la  467.    §§  124, 269, 274, 882. 

a  v.,  48  Ma  429.    §  5a 
Newboult,  Reg.  ▼.,  L.  R   1  Q  Q  844. 

§526. 
Newbv,  a  ▼.,  64  N.  a  2a    g  829. 

V.  T..  1  Oreg.  16a    g  995l 
Newcomb  v.  a,  87  Miss.  888.    §§  174,  807, 
877,  4ia 

a  ▼.,  1  Houst  Cr.  a  6a  §  soa 

Newell  ▼.  G,  2  Wash.  (Va.)  8a    §  950. 

a  v.,  5  Gray,  7a    §  5. 

a  v.,  7  Mafl&  245.    §§  18,  432,  433, 
505. 

Besp.  v.,  8  Yeatea,  407.    §§  88,  852, 
881. 

a  v.,  1  Ma  24a    gg  667,  69a 
Newill,  Rez  ▼.,  1  Moody,  45a    g  52a 
Newkirk,  a  v.,  49  Ma  84.    (^  82a 
Newland,  Reg.  v.,  2  Cox,  28a    §  552L 

V.  a,  80  Ind.  111.    g  831. 

a  v.,  7  la.  242.    g78a 

a  v.,  27  Kan.  764    §  189. 
Newman,  Ex  parte,  9  Cat.  502.    g  1819. 

V.  Jones,  17  Q.  B.  D.  132.     ^  189. 

Reg.  v.,  3G&K240.    §  88a 

Reg.  v.,  1  El.  &  R  26a    §?;  1051. 1054. 

Reg.  v.,  8  Q.  R  D.  70a    g  629. 

V.  a,  88  Ala.  lia    §  128a 

V.  a,  63Ga53a    61261. 

V.  a,  7  Lea.  617. 

a  v.,  9  Nev.  4a 
Newport  N.  &  M.  V. 

R48a  gissa 

Newton,  C.  v.,  123  Mass.  420.    §922. 
G  v.,  8  Pick.  234.    §1320. 
▼.  Harland.    2   Scott,    N.    R    474 

§83a 
Reg.  v.,  1  G  &  K.  489.    g  aia 
Reg.  v.,  1  F.  &  F.  641.    g  425. 
Reg.  v.,  2  Moody,  59.    g  764. 
Reg.  v..  2  M  &  Rob.  50a    §  1082L 
V.  a,  92  Ala.  33.    g  275. 
V.  a,  94Ga59a    g  1017. 
V.  a,  3  Tex.  Ap.  245.    g  829. 
a  v.,   1   Greene  (la.),   100.    §§  872, 

a  v.,  59  Ind.  17a    gg  100,  104. 

a  ▼.,44  1a.  4a    gg  134  443, 444  451, 

464,  1105. 
av.,  4Nev.  4ia    g33a 
a  v.,  50  N.  J.  534    §  34 


125a 

548,  55a 

V.  U.  a,  61  Fed 


Newton,  a  ▼..  26  Ohio  St  26a    §64a 

av.,  42Vt537.    §602. 

U.  a  v.,  48  Fed  R  218;  53  Fed  R 

27a    »^§  95a  966.  968,  969, 972. 

Newton  Mfg.  Ca  v.  White,  68  Ga.  697. 

gna 

Neyce.  p.  ▼.,  86  Cal.  39a    §654 

Neyland  t.  S.,  18  Tex.  A  p.  53a     §  39L 
Neylon,  G  v.,  159  Masa  541.    ^  124a 
Nezzell,  Reg.  v.,  3  G  &  K  ISa     §  19oi 
Ng  Loy  Hoe^  In  re,  58  Fed   R  914 

§1844 
Nibbs.  Rex  r.,  1  Moody.  2a    §  59a 
Nichol,  Rex  ▼.,  Rusa.  &  Ry.  130.  §§  238. 

462. 
Nicholas,  Reg.  ▼.,  2  G  &  K.  24a    §  45a 

V.  a,  28  Tex.  Ap.  817.    §  442. 
Nicholl,  Rex.  v.,  1  R  &  Ad.  21.   §  878. 
Nicholls.  Reg.  v.,  2  Cox,  182.  ^  229, 454. 

Reg.  v.,  18  Cox,  7a    §  28a 

Reg.  v.,  1  F.  &  F.  51.    §  72a 
.Rex  ▼.,  13  East,  412,  n.    §  981. 

▼.  a,68Wia4ia    §§1^501, 
Nichols,  In  re,  48  Fed  R  164    §  44 

T.G,  11  Bush,  57a    §§829,830,338, 
40a 

▼.  G,  78  Ky.  180.    §  551. 

C.  v.,  10  Allen,  19a    g  12a 

C.  T.,  114  Mass.  28a    g46L 

G  v.,  10  Met  259.    §  isa 

V.  P.,  17  N.  Y.  114    §  55a 

▼.  a,  89  Ind  29a    §g  1 15, 1189, 119a 

V.  a,  127  Ind  40a    §  1106a 

V.  a,  46  Miss.  284    §377. 

V.  a,  8  Ohio  St  43a    §§  160,  ICl, 
259. 

▼.  a,  24  Tex.  Api  137.    §  83a 

▼.  a,  28  Tex.  Ap.  lOa    §§  558^  569, 
575. 

V.  a,  85Wi&80a    ggl8,  217. 

a  v.,  8  Conn.  49a    *i§  278,  27a 

a  ▼.,  1  Houet  Cr.  G  114    §  667. 

a  v.,  38  la.  1 10.    §  799. 

a  v.,  12  Rich.  67a    g  8ia 

▼.  Thomas,  4  Mass.  23a    §  92a 
Nicholson's  Case,  1  Lewin,  30a   g  99a 
Nicholson  v.  R,  29  111.  Ap.  57.    g  117a 

Rex  v.,  1  East,  P.  G  84a    §38a 

Rex  v.,  2  East,  P.  C.  609,    §  56a 

V.  a,  18  Ala.  52a    §774 

V.  a,  100  Ala.  18a  §  mi 

V.  a,9Baxt25a    §221. 
V.  a,  8  Tex.  A  p.  81.    §  834 
a  v.,  14  La.  An.  78a    g§  706,  78a 
a  v.,  2  Murph.  135.    g  118a 
U.  a  ¥.,8  Woods.  21  a    §94a 

Nickerson.  G  v.,  5  Allen,  5ia    §§  190, 
197,  485,  486,  489,  4fiO. 
a  ▼..  46  la.  447.    §g  867,  875.  880. 
U.  a  v.,  1  Sprague.'  23a     g  85a 

Nickleson,  a  ▼.,  45  La.  An.  117a  §§  150^ 
53a 

Nickless,  Reg.  v.,  8  G  &  P.  757.    g  197. 

Nicolas,  Reg.  v.,  6  Cox,  120.    §  42a 

Nielsen,  In  re,  181  U.  a  17a    g§  1086, 
1094 

Niland  V.  a,  19  Tex.  Api  16a    §841 


650 


YoL.  II,  §§  743-1359.]       tablb  of  oases. 


[Nii^O'Ba. 


Niles,  a  ▼.,  47  Vt  82l    ^^440,  456i 
Ninenger  ▼.  a.  25  Tex  Apt  449.    g  1233. 
Nipper,  a  ▼.,  95  N.  C.  65a    §592. 
Nishimura  Ekiu  ▼.  (J.  a,  142  U.  a  651. 

§1844 
Nixon  V.  P.,  8  111.  267.    §279. 

Rex  v..  7  C.  &  P.  442.    8  499. 

V.  a,  76  IdcL  524.    §1252. 

V.  a,  81  Tek.  Ap.  205.    g  615. 

a  ▼.,  82  KaD.  205.    g^  156.  179. 

a  v.,  18  Vt  70.    |5*§  1140,  114a 
Noakes  v.  P.,  25  N.  Y.  880.    g§  752,  758, 
771. 

Reg.  v.,  4  F.  &  F.  920.    §287. 
Noble  ▼.  a,  59  Ala.  7a    §649. 

V.  a,  22  Ohio  St  541.    §§  1086, 1120, 
1121,  1123. 

a  ▼.,  15  Me.  476.    §592. 
Noblett,  a  v.,  2  Jones,  4ia    §  877. 
Nocton,  a  ▼.,  121  Ma  537.    §  426. 
Noecker  ▼.  P.,  91  III.  46a    §§  1252, 1281. 

V.  P.,  91  111.  494.    §1237. 
Noelke,  P.  v.,  94  N.  Y.  137.    g§  117. 1317, 

13ia 
Nof  tsinger  ▼.  a,  7  Tex.  Ap,  801.    §§  194. 

421. 
Nolan,  P.  ▼.,  22  Mich.  229.    §§  500,  51  a 

a  ▼.,  92  la.  491,  61  N.  W.  R  181. 
§481. 

a  ▼.,  48  Kan.  72a    §  625. 

a  ▼.,  87  Minn,  la    §  82. 

a  v.,  15  R.  L  529.    §  20. 

V.  Traber,  49  Md.  460.    §147. 
Noland  v.  a,  19  Ohio.  181.    §  2ia 

a  v.,  29  Ind.  2ia    §  180a 

a  v..  Ill  Ma  47a    §655. 
Noles  V.  a.  24  Ala.  67a    §§  252,  861. 

V.  a,  26  Ala.  81.    §§  840.  41  a 
Nolty  V.  a,  17  Wi&  66a    §  92a 
Noon,  Reg.  v.,  6  Ck)x,  187.    §  88a 
Nordstrom,  a  v.,  7  Wash.  5ua    §  405. 
Norfolk  &  W.  R  Ca  ▼.  Pennsylvania, 
136  U.  a  114    §  44 

a  ▼.,  83  W.  Va.  440.    §  182a 
Norman,  Reg.  v.,  Car.  &  M.  50L    §  64t 

T.  a,  26  Tex.  ApL  221.    §  34L 

a  v.,  2  Dev.  222L    §1079. 

a  ▼.,  110  N.  a  484.  §67a 

Norris,  Reg.  v..  9  a  &  P.  241.    §817. 
Rex  ▼.,  2  Keny.  800.    §  96a 
Rex  v.,  Russ.  &  Ry.  69.    §  497. 
V.  a.  16  Ala  77a    §  17a 

▼.  a,  60  Ala.  12a  §  60a 

V.  a,  87  Ala.  85.    §46a 

▼.  a,  88  Miss.  87a    §  55a 

▼.  a,  25  Ohio  8t  217.    §§  105,  684, 
696.  70a 

a  v.,  9  N.  H.  9a    §§854  865. 

a  v..  59  N.  H.  5da    §§  1023,  1024  . 
Norsch.  U.  a  v.,  42  Fed.  R  417.    §  134a 
North  V.  P..  139   III  81.     §§  425.  427, 
429. 

Reg.  T.,  8  Cox.  4a    §  56a 

Rex  v.,  2  East.  P.  C  1021.    §  52a 

a  ▼.,  27  Ma  464    §  44. 

a  v.,  95  Ma  615.    ^  617. 
Northcot  V.  a,  48  Ala.  83a    §  82& 


Northern  Cent  Ry.  ▼.  G,  90  Pa.  St  80a 

^  183,  1184  1191. 
Northern  Pac  Exp.  Ca,  a  ▼.,  58  Minn. 

40a    §4a 
Northumberland,  8.  ▼.,  46  N.  H.  ISa 

§  119a 
Northway,  U.  a  v.,  120  U.  a  827.  §  184a 
Norton  ▼.  Ladd,  5  N.  H.  20a    §53a 

▼.  P.,  8  Cow.  187.    §§200,5^ 

P.  ▼.,  7  Barb.  477.    §  122a 

Reg.  v.,  8  C.  &  P.  19a    §  707. 

Re^r.  v.,  8  C.  &  P.  671.    §  78a 

V.  a,  15  Ark.  71.    §§  1285,  1315. 

V.  a,  98  Ind.  847.    §  36a 

▼.  a,  72  Misa   12a    §§  1112,   1118, 
1114 

▼.  a,  14  Tex.  887.    §  25a 

a  ▼.,  41  la.  43a    §  1249. 

a  v.,  67  la.  641.    §  125a 

av.,  2ired.4a  §  sa 

a  v.,  76  Ma  180.    §55 122,  689. 

a  v.,  23  N.  J.  Sa  §§  95. 955,  962, 96a 

a  v.,  19  Tex.  lOa    §  130a 

u.  a  v..  91  u,  a  56a  §  1327. 

Norvell  ▼.  a,  50  Ala.  174    §  lia 
Norwood  V.  a,  20  Tex.  Ap.  80a    §  6ia 

a  v.,  94  N.  G  935.    §  1289. 

a  v.,  115  N.  G  789.    §§332.  33a 
Nott  G  v.,  135  Mass.  26a    §  57a 
Nowacryk  ▼.  P.,  139  111.  33a    §§  35% 

86a 
Nowell  V.  a,  94  Ga  58a    §  119a 

a  v.,  60  N.  H.  199.    §  2ia 
Noxon,  G  v.,  121  Masa  42.    ^  1190. 
Noyes  V.  a,  41  N.  J.  4ia    §§211,  97a 

a  v.,  80  N.  a  27a    ^g  25. 62,  66>  77, 
117a  1170. 1182.  121a 

a  ▼.,  47  Me.  18a    §  13ia 

a  v.,  25  Vt  4ia  §  97a 

Nuckolls  ▼.  G,  82  Orat  884    §§  128S, 

1296 
Nueslein,  a  v.,  25  Ma  111.    §§  275,  840; 

855. 
Nugent  V.  a,  18  Ala.  621.    §§  450,  46a' 

a  v.,  71  Ma  18a    §  4ia 
Nulty,  a  v.,  47  Kan.  25a    §  127a 

a  ▼.,  57  Vl  54a    §  1281. 
Nunn  ▼.  a,  1  Ga  24a    §  103a 
Nute.  a  v.,  68  N.  a  7a    §§651,  65a 
Nuthill  y.  a,  11  Humph.  247.    §  204 
Nutzel  V.  a,  60  G&  264    §54a 
Nye  V.  P.,  85  Mich,  la    §^  197,  322,  881 

a  ▼.,  82  Kan.  201.    §1281. 

Oakley,  Rex  t.,  4  R  &  Ad.  807.    §  88a 

a  v„  51  Ark.  iia    §  59a 

a  v.,  108  N.  G  4oa    §68a 
Oaks.  G  v.,  118  Mass,  a    §^  1016.  118a 
Gates.  Reg.  ▼.,  Dears.  459.    §  670. 
O'Bannon  v.  a,  76  Ga.  2a    §  572. 
Ober,  G  v.,  12  Cush.  49a     §  44 
O'Blenis  v.  a.  47  N.  J.  27a    §  460. 
0*Blennis  v.  a.  12  Ma  311.    §  191. 
O'Brian.  Reg.  v..  2  G  &  K.  lia    §  877. 

U.  a  v.,  3  Dill.  381.     §  92a 
O'Brien  v.  G,  89  Ky.  854    g§  391,  4ia 

G  v.,  2  Brews.  566.    g  601. 


651 


O'Bb-0'La.] 


TABLB  or  0A8B3. 


[Vol.  I,  §§  1-742. 


O'Brien,  G  v.,  18  Cush.  84.    gS  72*  W7. 
C.  v..  8  Grny,  487.     §  U45.' 
C.  ▼.,  134  Maas.  IML    8^  126%  ISm 
C.  v.,  140  Pa.  St  655.    §  »8«L 

P.  v.,  64  cai.  5a  §  aa 

P.  v.,  106  Cal.  104.     S  63a 

P.  v.,  60  Mich,  a    g^  825. 831,  88& 

P.  v..  92Mirh.  17.     §414. 

Rep:,  v.,  4  Cox,  89a    g  503. 

▼.  a,  63  Ind.  242.    §  1229. 

V.  a.  6  Tex.  Ap.  665.    §  896. 

V.  a.  7  Tex.  Ap.  181.    8  896. 

V.  a,  10  Tex.  Ap.  644    §  1313. 

T.  a,  27  Tex.  Ap.  44a    g  509. 

a  T.,  81  In.  8a    §g  392,  826. 

a  ▼.,  81  la.  93.    §  500. 

a  T.,  32  N.  J.  169.    g§  849,  8Sa 

a  T.,  2  Root,  5ia    ^  620. 

a  ▼.,  94  TeDD.  79.    g  635. 
O'Bryan  ▼.  a.  48  Ark.  42l    §1237. 

▼.  a,  27  Tex.  Aa  83a    g  86a 
0*CallaKhaD,  P.  v.,  2  Ida.  14a    g  861. 
Ocean  Ina.  Ca  ▼.  Fielda^  8  Story,  59. 

gn. 

Ochs  V.  P.,  124  DL  399.  g§  94,  674,  681. 
705,  960.  962,  967,  968,  969. 
97a  975,  989. 

▼.  P..  25  UL  An.  879.    g  956. 
Ochsner.  a  ▼.,  9  Ma  Ap.  2ia     g  18ia 
0'Ck>nneil  Q  ▼.,  12  Allen,  451.    g  60a 

V.  P..  87  N.  Y.  877.    <$§  175,  179. 

T.  Reg..  11  GL  &  F.   156.    8§  966, 
97a  981. 

V.  a,  65  Ga.  191.    g71& 

▼.  a.  55  Ga.  296.    g7ia 

▼.  a,  6  Minn.  27a    g  8a 

▼.  a,  18  Tex.  34a    g^  376,  891. 

a  v.,  26  Ind.  266.    g  520. 
O'Conner,  G  v.,  107  Mass.  2ia    g  1097. 

Keg.  v.,  15  Cox,  a    g  66a 
O'Connor,  G  v.,  7  Allen.  58a    g  1081. 

V.  a,  80  Ala.  a    g  698. 

V.  a,  9  Fla.  215.     ^  89a 

V.  a.  64  Ga.  125.    g  347. 

V.  a,  45  Ind.  347.    ^  1247. 

T.  a.  105  Ma  121.    g  47a 

a  v.,  13  La.  An.  486.    g  9a 

a  v.,  49  Me.  594.    g  1244. 

a  v.,  58  Minn.  19a    i;^  128, 189. 

a  v.,  81  Mo.  38a   g  86a 

a  v.,  11  Nev.  4ia     ^27a 

T.  v..  5  Dak.  397.     g  1210. 

U.  a  v.,  81  Fed  R  44U.    ?^t$  946,  94a 
Odam.  a  v.,  2  Lea.  220.     ?-  12(i0. 
Oddy.  Reg.  v.,  2  Den.  204.     $5  726. 

Rl^^,  v.,  T.  &  M.  598.     ^5  615. 
0*Dea  V.  a,  16  Neb.  241.    g  8ia 
Odel,  a  v.,  3  Brev.  552.     ^^5  771.  80a 
Odell.  P.  v..  1  Dak.  18a     fcj?^  271,  27a 

a  v..  8  Blackf.  396.     i5  917. 

a  v.,  42  la.  75.    g  1137. 
Oden,  a  v.,  10  Ind.  Ap.  136.    g  914 
Oder  V.  G,  80  Ky.  Sa    g  30a 

V.  a,  26  Fla.  520.    g  129a 
Od^ers,  Reg.  v.,  2  M.  &  RoU  47a    g  28a 
O.lle  V.  a.  18  Tex.  Ap.  6ia    g  47a 
O  Hin.  0.  v.,  23  Pick.  275.    gg  1246.  127a 


O'Donnell  C.  ▼.,  8  Allen,  54a     §  1317. 
C.  v.,  150  Masa.  50a    g  26L 

a  T.«  10  R.  L  47a  g  125a 

O'DriacolI.  a  v..  3  Brev.  526.     §  91& 
Odum.  a  ▼.,  11  Tex.  la    ^  59a 
Offord,  Rex  v..  6  G  &  P.  168.     g  156L 
Offutt,  a  v.,  4  Blackf.  a5.).    §  859. 
^Flaherty,  a  ▼.,  7  Nev.  15a    ^  286, 

27a 
0*Flinn  V.  a.  66  Miss.  7.    gg  1236,1287. 
Ogden  ▼.  a,  15  Tex.  Ap.  454    §  374 

V.  a.  12  Wia.  68a    gg  216,  3ia 
Ogle  T.  a.  16  Tex.  Api  361.    g  199. 
Oglesby  v.  a.  89  Tex.  5a    g  487. 
Ogletree  v.  a,  28  Ala.  69a    gg  263.  274 
O'Goriuan,  a  v..  68  Mo.  1 7a    g  906. 
O'Grady  v.  a,  36  Neb.  32a    g  161. 
0*Hagan,  a  v.,  38  la.  604    g  87a 
O'Hara,  G  v.,  10  Gn^y.  46a    g  546l 

a  ▼.,  92  Ma  6a    gg  330,  865. 
0*Herrin  v.  a.  14  Ind.  42a    g  16a 
Ohio  River  R  Co.,  a  v..  38  W.  Va.  342l 

g  1187. 
O^Kean,  G  v..  152  MaR&  534.    g  1333. 

a  v..  35  La.  An.  901.     i^  68a 
O'Ki^fe,  C.  v..  121  Mass.  5a    g  664 

a  ▼.,  41  VL  691.    g  127a 
O'Keife  v.  &.  24  Ohio  Sl  17a    g  90. 
O'Kelley  v.  T.,  1  Oreg.  51.    g  886. 
Okie,  U.  a  v.,  5  Blatch.  61  a    g  183a 
Olcott  V.  a.  8  Blackf.  a    g  8a 
Old  V.  G,  18  Grat  9ia    g  950. 
Oldham,  Reg.  v.,  2  Den.  47a    g  5ia 
Olds  V.  a,  97  Ala.  81.    §g500.  50a 

a  v.,  18  Oreg.  44a    g33a 

a  v.,  19  Oreg.  397.    g  35a 
O'lieary.  G  v.,  143  Mass.  9a    g  136a 
Oieson  V.  a,  11  Neb.  27a    gg  440,  447, 

455,  456,  4.5a 
Olifler,  Reg.  v.,  10  Cox,  40a    g§  U03^ 

1105. 
Olive  V.  G,  6  Bush,  87a    g§  123,  60a 

V.  a,  1 1  Nebi  1.    g  40a 
Oliver  v.  G,  101  Pa.  St  215.    §  Ilia 

Reg.  v.,  Bell,  287.    g  2Ga 

Rex  v.,  2  Russ.  Or.  12a    g  66a 

V.  a,  16  Ala.  587.    §  304 

V.  a,  17  Ala.  587.    g^  304  832;  368^ 
42a 

V.  a,  87  Ala.  184    g  709. 

V.  a,  17  Ark.  60a    g  929. 

V.  a,  33  Tex.  Ap.  541.    g  53a 

a  v.,  2  Houst  585.    gg  328,  92a 

a  v.,  55  Kan.  711.    g  119a 

a  v.,  43  La.  An.  lOOa    g  4ia 

a  v.,  70  N.  G  60.    g  24a 

8.  v..  12  Wash.  547.    g  96. 

a  v.,  26  W.  Va.  42a  gg  1218,  1220. 
Ollinger.  U.  a  v.,  65  Fed.  R  95a  g  S.^ 
Oluistead,  P.  v.,  80  Mich.  481.    gg  427, 

42a 

y.  a,  89  AU.  la    gg  127a  1271. 

y.  a,  90  Ala.  634.    gl246. 

▼.  8..  92  Ala.  64.    g  127a 
Olney,  U.  a  v.,  1  Abb.  (U.  a) 27a  g  13ia 

U.  a  v.,  1  Deady,  461.    g  13ia 
0*Loughlin,  P.  v.,  3  Utah.  18a    g  99a 


6 


52 


YoL.  Ily  §§  743-1359.]       table  of  casbs. 


[0l8-0w] 


Olsen,  P.  ▼.,  80  CaL  12a    ^196, 197»83e. 

P.  ▼.,  6  Utah,  284.    §k  195,  814,  829. 
Olwell.  P.  v.,  28  Cal.  456.    ^  164,  890. 
Oiympio  Club,  a  v.,  46  JU.  An.  ^935^ 

g  101a 
O'Malley.  C.   ▼.,  97  Masa  684    §§  556, 

628,  625. 
CMally,  a  v.,  48  la.  501.    §  74a 
O'Mara  v.  C.  75  Pa.  8t  424.     §§  883,  411. 
O'Mealy  v.  Newell,  8  East,  364.    §  871. 
O'Meara  ▼.  a,  17  Ohio  St  5ia    g§  442, 

449  467. 
Omit  V.'  C,  21  Pa.  St  42&    ^§  1264, 1321. 
O'Neal  V.  a,  14  Tex.  Ap.  583.    §  199. 

V.  a,  32  Tex.  Ap.  4a    §  1034 

a  v.,  1  Houst  Cr.  C.  Sa  §§  195, 339. 

a  v.,  7  Ired.  251.    JS  8ia 
Oneale  v.  a,  17  Orat  68a  §§  1082, 108a 

U.  a  v..  2  Cranch,  G  Q  18a    8  92a 
Onebv.  Bex  v.,  2  Stra.  766.    g§  809,  821, 

8'3a  338,  34a  345. 
One  Hundred  and  Twenty-nine  Bales  of 

Merchandise^  U.  a  v.,  46  Fed.  R  46a 

§  lail. 
O'Neil.  P.  v.,  48  Cal.  267.    §  466. 

P.  v.,  109  N.  Y.  251.    S7a 

a  T.,  21  Oreg.  170.    j;  677. 

a  v.,  58  Vt  140.    S^*^  80, 1207, 128a 

V.  Vermont.  144  U.  a  82&    gg  80, 
120a 
O'Neill,  Reg.  ▼.,  6  Ir.  R  a  1. 1    §  lOOa 

▼.  a,  16  Ala.  65.    §  1007. 

▼.  a,  85  Ga.  88a  ^^  111%  ina 

0*Nie],  a  ▼.,  1  Houst  Cr.  a  46a    %  86a 

ay.,  28  I&  27a    §881. 
OpeloasasT.  Giron,  46  La.  An.  1364  §a 
Opie,  Reg.  v.,  8  Cox,  83a    §  115a 
Opinion  of  Judges,  8  Binn.  595.    §  la 
Oppenheimer,  a  ▼•  41  Tex.  8a    §  87a 
Orchard,  Reg.  ▼.,  8  Cox,  24a    g  113a 

Reg:  v.,8G&P.  55an.  6  4ia 
Ordway,  G  t.,  12  Cush.  270.  §  23a 
O'Reilley,  G  v.,  116  Mass.  la    g  124a 

V.  P.,  86  N.  y.  164    g  854. 
Olteilly,  a  v.,  126  Ma  697.    gg  162,  860, 

40a 
Organ  t.  a,  66  Ark.  267.    g  4a 
Orgill,  Reg.  v.,  9  C.  &  P.  80.    gl07a 
Orman,  Reg.  ▼.,  14  Cox,  881.    g  96a 

V.  a,  22  Tex.  Ap.  604    g  841. 
Ormiston,  a  v.,  66  la.  14a    §§  95^  966, 

975  977 
O'Rourke  ▼.  a,  8  Tex  Ap.  70.    g  45a 

a  vi,  85  Neb.  614    g  1325. 
Orr  V.  a,  18  Ark.  540.    ^  1290,  1291. 
Orrell  v.  P.,  94  111.  45a    g  4'97. 

a  ▼.,  1  Dev.  13a    S  29a 
Ortega,  U.  a  ▼.,  4  Wash.  G  G  581. 
gg  2a5, 134a 

U.  a  v.,  11  Wheat  467.    g  134a 
Ortis  V.  a,  18  Tex.  Ap  28a    §  60a 
Ortiz  V.  a,  30  Fla.  256.    g  4ia 
Orton,  Reg.  ▼.,  89  Li  T.  (N.  a)  29a  i$  lOia 

V.  a,  4  Greene  (laX  140.    g  271. 

a  v.,  41  Ark.  80a    g  12ia 
Ortwein  v.  G,  76  P&  St  414    g  17a 
Orvis,  a  ▼.,  18  Ind.  56a    g  684 


Orwig,  a  v.,  24  la.  lOa    g  63a 
Osborn  ▼.  a,  52  Ind.  526.    g  113a 

a  v..  54  Kan.  47a    §g  1055,  1060. 
Osborne,  Reg.  v..  Car.  &  At  62a    §  45a 

V.  a,  23  Tex.  Ap.  481.    g§  354,  35a 

a  v.,  28  la.  a     g  557. 

a  ▼.,  45  la.  425.    g  6ia 

av.,  69  Mo.  14a    gll35. 
Osgood  V.  P.,  39  N.  Y.  449.    g  127a 

a  v.,  85  Me.  28a    g  114a 
Oshe  V.  a,  87  Oh  10  St  494    j^ig  124^  127a 
Oskins,  a  v.,  26  Ind.  364    g  la 
Osman,  Reg.  v.,  15  Cox,  ].    §  426. 
Osmer.  Rex  v.,  5  East,  304    ^g  241,  922, 

925. 
Osmund,  P.  v.,  188  N.  Y.  8a    g  341. 
Ostler  V.  a,  8  Ind.  Ap.  12a    f  83a 
Ostriinder,  a  ▼.,  18  la.  435.    g  33a 

a  v.,  80  Ma  la    g  38a 
O'Sullivan.  P.  v.,  104  N.  Y.  481.    g§  455, 

461. 
Oswald  V.  Hayes,  42  la.  104    g  847. 
Otero  V.  a.  30  Tex.  Ap.  45a    Jig  557, 597. 
Otey,  U.  a  v.,  31  Fed.  R  6a    g  77a 
Otis,  a  v.,  135  Ind.  267.     §  Ilia 

a  ▼.,  42  N.  a  71.   §  ioia 

Our  V.  G,  9  Dana,  3a    §  1249. 
Outerbridge,  a  ▼.,  82  N.  G  617.    g  37a 

U.  a  v.,  5  Saw.  620.    gg  30a  353. 
Outeveras,  P.  v.,  48  Cal.  la    g  217. 
Outlaw  ▼.  a,  35  Tex.  481.    §  46a 

a  ▼.,  72  N.  G  598.    g  4^4 
Outs,  a  ▼.,  30  La.  An.,  Pt  II,  115a    g  800. 
Overby  t.  a,  18  Fla.  17a    §  18ia 
Overman  ▼.  a,  88  Ind.  a    g  1137. 
Overstreet  v.  a,  46  Ala  8a    g  52a 

V.  a,  3  How.  (Miss.)  82a    gllSa 
Overton,  Ex  parte,  2  Rose,  257.    gg  852, 
894 

Reg.  v..  Car.  &  M.  65a    g  864 

V.  a,  48  Tex.  61  a    g  1099. 

a  v.,  16  Nev.  18a    gg  1815,  1817. 

a  v.,  24  N.  J.  48a    gl4a 

U.  a  ▼.,  2  Cranch.  C.  G  4a    g  1227-, 
Oviatt  T.  a,  19  Ohio  St  57a    g  8ia 
Owen,  Rex  v.,  4  G  &  P.  28a    g  15a 

Rex  v.,  2  East^  P.  G  645.    gg  576, 
577,  57a 

Rex  v.,  1  Moody,  9a    g  206. 

▼.  a,  6  Humph.  330.    g  54a 

▼.  a,  5  Sneed,  49a    g  78a 

V.  a,  44  Tex.  24a    g  57a 

a  v.,  31  Ala.  387.    g  1031. 

a  v.,  73  Mo.  44a   g  85a 

a  ▼.,  78  Ma  367.    g  609. 
a  ▼..  1  Marph.  45a   gg  877.  880,  382. 
U.  a  v.,  32  Fed.  R  534.    gg  964,  97a 
Owens,  Rex  v.,  1  Moody,  20a    g  815. 
V.  a,  52  Ala.  21a    gg  1285,  128a 
▼.  a,  52  Ala.  400.    g  880. 
V.  a,  74  Ala.  401.    g  824. 
T,  a.  94  Ala.  97.     g§  107^  1091. 

V.  a,  19  Tex.  Ap.  24a  g  ua 

▼.  a,  88  Wis.  496.    g  70a 
a  v.,  1  Houst  Cr.  G  7a    g  51. 
a  ▼,,  22  Mina  28a     gg  199,  1148; 
1151. 


Ow»-Pab.] 


TABLB  OF  OASES. 


[Vol.  I,  g§  1-742. 


Owens,  a  ▼.,  70  Ma  019.    §§  611,  614, 
616,  617. 

a  ▼.,  10  Rich.  160.    §  603. 

U.  a  v.,  17  Fed.  R  73.    §1381. 

U.  a  v.,  87  Fed.  R  lia    § 774. 
Owsley,  a  v.,  103  Ma  67a     §  46a 

av.,  Ill  Ma  450.    §  514. 
Oxenhain.  Reg.  v.,  13  Cox,  349.    g  554. 
Oxford,  Rejr.  v..  6  G  &  P.  535.    g§  156^ 
333,  368,  135a 

Rex  v.,  Riiss.  So  Ry.  383l    g  779L 

V.  a,  33  Ala.  416.    ^TZ% 
Ozley,  Reg.  v.,  3  a  &  K  817.    §  88a 

Place  ▼.  Alabama,  106  U.  a  58a    §§54^ 
77. 
V.  a,  60  Ala.  331.    gS  64,  77. 
Pacific  Junction   v.   Dyer,   64   la.   88L 

Kg  44, 77. 

Packard,  Reg.  v..  Car.  &  M.  38a    §  380. 
Packer  V.  P.,  8  Cola  361.    ^§  100, 101. 

a  ▼.,  80  N.  a  480.  §d  i3ia  1330, 

127a 
Packwood,  a  v.,  36  Ma  84a    S  865. 
Paddle,  Rex  v.,  Russ.  &  Ry.  484.    §  73a 
Paddock,  a  v..  34  Vt  3ia    §1244 
Padfield  v.  P.,  146  IIL  660.    g  62a 
Padgett  V.  a.  81  Ga.  46a    §  835i 
▼.  a,  68Ind.4a    §130a 
▼.  a,  03  Ind.  SOa    §^  1338,  133QL 

av.,  i8aG8i7.  §6a 

Pagand  ▼.  a,  13  Miss.  491.    §  80a 
Pagano,  a  v.,  7  Wash.  540.    §  400. 
Page  V.  Camp.  Kirby,  7.    §  80a 

▼.  G,  36  Grat  04a    §  5ia 

P.  v.,  1  Ida.  114    §77a 

P.  ▼.,  1  Ida.  (N.  a)  180.    §774 

Reg.  ▼.,  8  G  &  P.  123.    §  78a 

Beg.  v.,  OG&P.  75a    §78a 

y.  a,  11  Ala.  840.    §  133a 

y.  a,  61  Ala.  la    §  87da. 

y.  a,  60  Ala.  33a    §  30a 

y.  a,  84  Ala.  44a    §  135a 

y.  a,  11  Lea,  30a    §  134t 

av.,66Me.  4ia    §  13ia 
Pagels,  a  y.,  03  Ma  800.    §  157. 
Paggett,  a  y.,  8  Wash.  57a    §§1170^ 

1183. 
Pagliano,  U.   a  y.,  53  Fed.  R    lOOt 

g  1106a. 
Paice,  Reg.  y.,  1  G  &  K  7a    §534 
Paige,  a  v.,  50  Vt  445,    §  137a 
Pain  y.  Boughtwood,  24  Q.  R  D.  85a 

Rex  v.^  Comb.  85a    §  104a 
Paine,  Rex  v.,  7  G  &  P.  135.    g  40a 

y.  a,  89  Ala.  3a    §534 
Paine  Lumber  Ca,  a  y.,  84  Wia  20a 

§1100. 
Painter  y.  P.,  147  lU.  444    §§  40t^  417, 
43a 

y.  a,  36  Tex.  Api  454    §  60a 

a  y.,  50  la.  317.    §1110. 

a  v.,  67  Ma  84    §257. 
Palfus  y.  a,  36  Ga.  380.    §  1187.     ..v 
Palin  y.  a,  38  Nebi  86a    §  46t        -^ 

ay.,63N.  G47L    §  113a 


Palliser.  In  re,  136  U.  a  257.    §  1827. 
Fallister,  P.  y.,  188  N.  Y.  601.     ^  316^ 

411. 
Palmer,  Ex  parte,  86  C^aL  631.     ^  65a 
G  y.,  184  Mafi&  537.    §  6a 
y.  Concord,  48  N.  R  211.     «^  1044 
y.  P.,  5  Hill  (N.  Y.),  427.    §  2a 
y.  P.,  138  III  85a    §  a74 
y.  P.,  10  Wend.  165.    §  547. 
P.  y.,  06  Mich.  580,    §  307. 
P.  y.,  100  N.  Y.  iia    §8»a 
Rex  y.,  3  East,  P.  G  58a    §  554 
Rex  y.,  Russ.  &  Ry.  7a    §g  781. 78a 
y.  a,  7  Coldw.  8a    §497. 
y.  a,  45  Ind.  88a    ^  83a  837. 
y.  a,  80  Ohio  St  38a    §3a 
a  y.,  50  Kan.  8ia    §§684  703. 
ay.,  4  Ma  45a    §1137. 
ay.,  88  Ma  56a    g  isa 
a  y.,  18  Vt  57a    §  107a 
U.  a  y.,  8  Wheat  6ia    §  1359L 
Palmore  y.  a,  20  Ark.  34a    Sg  807^  889^ 

85a 
Pamperin,  a  y.,  43  Minn.  82a    §§66^681 
Pancake  y.  a,  81  Ind.  Oa    §  182a 

a  y.,  74  Ind.  la    g§  1806,  1807. 
Pankey  y.  P.,  3  III  80.    §§85^861. 

a  y.,  104  N.  G  84a    §  84a 
Fanton  y.  P.,  114  IIL  505.    §  dOa 
Panzara,  In  re,  51  Fed.  R  375.   §  134a 
Pape,  P.  y.,  66  CaL  86a    §25a 
Paquin,  P.  y.,  74  Mich.  84    g  135a 
Parchman  y.  a,  2  Tex.  Ap.  32a    §§572^ 

6oa 

Pardee^  a  y.,  87  Ohio  St  6a    §717. 
Pardue  y.  a,  4  Baxt  la    §  505. 
Parfait  Rex  y.,  1  East»  P.  G  4ia    §  484 
Partitt  Reg.  y.,  8  G  &  P.  38a    §  5ia 
Pargeter,  Reg.  y.,  8  Cox,  lOL    §  87a 
Parish,  Reg.  y.,  8  G  &  P.  04    §  76a 

av.,70N.  G6ia  §8oa 

a  y.,  104  N.  G  67a    §461. 

Park,  G  y.,  1  Gray,  55a    §§  187, 18a 
P.  y.,  41  N.  Y.  3L    §  la 

Parker,  G  y.,  4  Allen,  818.    §§  1185. 117a 
G  y.,  3  Gush.  3ia    §§801,  89a 
G  y.,  9  Met  26a    ^§  1146. 1147. 
G  y.,  146  Pa.  St  84a    §454 
G  v.,  2  Pick.  650.    §  87a 
y.  Patrick,  5  T.  R  17a    §7ia 
y.  P.,  07  IIL  8a    §§  780, 780, 709^  80a 
y.  P.,  Ill  IIL  581.    §§45,  4a 
P.  y.,  91  CaL  91.    §  50a 
P.  y.,  4  John&  434    §  49a 
Reg.  y..  Car.  &  M.  689.    §  89a 
Reg.  y.,  9  G  &  P.  45.    §  52a 
Reg.  y.,  3  Q.  a  39a    §g  707,  98a 
Rexy.,  7G&P.  88a    §674 
Rex  y.,  8  Doug.  24a    §890. 
Rex  y.,  1  Leach.  41.    §  784. 
y.  a,  77  Ala.  47.    §§1081,1088^1084 
y.  a,  88  Ala.  4    §  3ia 
y.  a,  136  Ind.  384    §§414  4ia 
y.  a,  16  Lea,  47a    §  I3ia 
y.  a,  55  Miss.  414    §30a 
y.  a,  4  Ohio  St  56a    §2ia 
y.  a,  26X^204    §§  1294, 180a 


654 


Vol.  n,  §§  743-1359.]        table  of  casks. 


[Pak-Pau. 


Parker  ▼.  S.,  81  Tex.  183.    ^  8ia 
V.  S.,  9  Tex.  ApL  851.    §  481. 
T.'  S.,  13  Tex.  Afx  218.    t^  1810, 181L 
V.  a,  IBTex.  Ap.  72.    §311. 
▼.  S.,  20  Tox.  Ap.  451.     §  150. 
V.  a,  22  Tex.  Ap.  105.    §811. 
V.  &,  29  Tex.  Ap.  872.     t^  909. 
a  v.,  34  Ark.  15a     §§  537,  600. 
a  v.,  1  D.  Chip.  298.    §  794. 
a  v.,  1  Hou8t  Cr.  C.  9.    §  59a 
a  v.,  7  La.  An.  84.    §  420. 
a  v.,  42  La.  An.  972.    ti  26a 
a  v.,  96  Mo.  882.    §§  809.  42a 
a  v.,  106  Mo.  217.    S5$  306,  30a 
a  v.,  16  Nev.  79.     §  50a 
a  v.,  65  N.  C.  45a    §  377. 
a  v.,  75  N.  G  249.    §  235. 
a  v.,  91  N.  G  650.    §  12. 
a  v.,  106  N.  G  711.    S  1074. 
a  v.,  43  N.  H.  83.    §§  960. 975. 
a  v.,  57  N.  H.  12a     §  1094. 
a  v.,  26  Vt  357.     §§  1206.  1210. 
Parkerson.  a  v.,  1  Strob.  169.    *^  149. 
Parkes.  Rex  v.,  2  East.  P.  G  96a    §  764 
Parkin,  Rex  v..  1  Moody,  45.    §  55a 
Parkinson  v.  P.,  185  Hi.  401.    §  461. 
V.  a,  14  Md.  184  §S  84,  1206,  1261. 
V.  U.  a,  121  U.  a  281.    §  20. 
Parks,  P.  v.,  49  Mich.  33a    §§  188,  1287. 
Rex  v.,  2  East,  P.  G  67L    §  56a 
V.  a,  66  Ga.  19a    §5  57a 
V.  a,  94  Ga.  601.    §677. 
V.  a,  8  Ohio  St  lOi.    §  86a 
V.  a,  4  Tex.  Ap.  184    §  1087. 
▼.  a,  29  Tex.  A  a  597.    §  56a 
a  v.,  29  Vt.  70.    §1214 
Parli  V.  Reed,  80  Kan.  534    §  686. 
Parmelee,  a  v.,  9  Conn.  259.    §  279. 
Parnienter,  G  v.,  101   Mass.  211.    g  62a 
G  v.,  121  Masa  854    §  701. 
G  v.,  5  Pick.  279.    §§  791,  794 
Parmer  v.  a,  41  Ala.  4ia    §  60a 

V.  a,  91  Ga.  15a    §  128a 
Parneli,  Re;;,  v..  14  Cox,  5ua    g  95a 

a  v.,  16  Ark.  506.    §  1274 
Parr,  G  v.,  5  Watts  &  a  845,    §  2a 

Reg.  v.,  2  M.  &  Robi  84a    714 
Parrish  v.  a,  18  Neb.  405.    §  845. 
V.  a,  82  Tex.  Ap.  68a    §  245. 
Parrott,  Rex  v.,  6  G  &  P.  40a    §  52a 

V.  a,  10  Ark.  574    §  129a 
Parrow,  P.  v.,  80  Mich.  567.   §§  511.  609. 
Parshall,  P.  v..  6  Park.  G  R  12a    §  48a 
Parsley  v.  Hutchina,  2  Jones,  15a  §  1217. 
Parsons  v.  G,  78  Ky.  lOa     S  80a 
V.  a,  21  Ala.  3()a    §  29a 
V.  a,  81  Ala.  677.    §§  157,  165,  173, 

178  179 
V.  a,  2Ind.  49a    §^  128a  1292, 129a 
V.  a,  33  Tex.  Ap.  54a     §  lOia 
a  v.,  54  la.  405.     §  64a 
a  v.,  124  Mo.  43a    §  44 
Partain  v.  a.  22  Tex.  A  p.  100.    §  87a 
Partlow,  a  v.,  90  Mo.  60a  ^^  309,  310, 88a 

a  v.,  91  N.  G  650.    g3a 
Partridge  v.  Hood,  120  Mass.  40a    §  98a 
P.  v.,  86  Mich.  24a    g44a 


Parfcridcre.  Rex  ▼.,  7  G  &  P.  551.    §  6ia 
Paschal    ▼.  a,  84    Ga.   82a     §§  128% 

1284 
Pascoe,  Reg.  v.,  2  G  &  K  027.     §  939. 
Pash,  G  v.,  9  Dana,  8L    §  129a 
Passaic,  eta  Soa,  a  v.,  54  N.  J.  28a 

§i8a 

Passey.  Rex  v.,  7  G  &  P.  28a    Si§  196, 

20a 
Passmore,  G  v.,  1  Serg.  &  R  217.  §§  1184 
118a 

V.  a,  29  Tex.  Ap.  241.    §  46a 

U.  a  v.,  4  Dall.  372.    §  Oa 
Patch,  C.  v.,  97  Masa  231.    §  6a 
Pate  V.  a,  94  Ala.  14    ^  416,  4ia 

a  v.,  67  Ma  488.    §  13ia 
Pateman,  Rex  v.,  Russ.  &  Rv.  455.   §  76a 
Paterno,  a  v.,  43  La.  An.  614     5$  307. 
Patience,  Rex  v.,  7  G  &  P.  775.    §  34a 
Patillo^  a  v.,  4  Hawks,  84a    §  661. 
Paton  V.  P.,  1  Cola  77.    §g  6a  1217. 
Patrick,  G  v.,  80  Ky.  60.'5.    §  19a 

V.  P^  132  IIL  52a    §§224.225. 

Rex  v.,  2  East.  P.  G  105a    ^  83a 

V.  Snaoke,  8  Strob.  147.    §  86a 

a  v.,  8  Jones,  44a    (^  424 

a  v.,  107  Ma  147.    ^§  451,  455.  467. 

a  v.,  79  N.  G  65a    §  59a 

U.  a  v.,  53  Fed.  R  35a    §§  661, 
961. 

U.  a  ▼.,64  Fed  R  83a    §961. 
Pattee,  G  ▼.,  12  Cush.  60  L    §  98. 
Patten  ▼.  Centralia,  47  111.  87a   §  1264 

y.  P.,  18  Mich.  814    §§  U9,  140, 304 
839 
Patterson,  G  v.,  188  Mass.  498.    §  124a 

V.  Kentucky,  97  U.  a  601.   5i§  35, 7a 

P.  ▼.,  102  CaL  23a    §§  1121,  1124 

▼.  a,  86  Ala.  297.    §1247. 

▼.a,  91  Ala.  6a    §241. 

▼.  a,  85  Ga.  181.    §§  12a  27a 

▼.  S.,  66  Ind.  18a    §  83a 

▼.a,  8  Lea,  67a    g  103a 

a  v.,  2  Ired.  84a    §§  107a  108a 

a  ▼.,  52Kan.  C3a     §217. 

a  ▼.,  42  La  An.  934.    §480. 

av.,  68  Me.  47a    §74a 

a  ▼.,78  Ma  69a    §§880,  89a 

ay.»88Ma8a    §  Ilia 

av.,  116Ma50a    §^5  123,809. 

a  ▼.,  45  Vt  30a  §§  12a  144  316, 888, 
42a  431. 

U.  a  ▼.,  59  Fed.  R  28a    §  96a 

IT.  a  ▼.,  6  McLean,  46a    §  133a 
Patton  ▼.  Freeman,  Coxe,  lia    §  11. 

▼.a,  50  Ark.  5a    §  119a 

▼.a,  93  Gain.    §814 

a  ▼.,  4  Ired.  la    §  184 

a  ▼.,  12  La  An.  28a    §  391. 

a  ▼.,  115  N.  G  75a   §25a 

Patty,  Rex  ▼.,  2  East,  P.  G  1074    g  8ia 

U.  a  ▼.,  9  Bisa  429.    §  13ia 
Patza,  a  ▼.,  3  La  An.  5ia    §  4ia 
Paul,  G  v..  148  Pa  St  659.    §§  34  7a 
Reg.  ▼.,  25  Q.  a  D.  20a    g  45a 
▼.  a,  65  Ga  15a    §  42a 
▼.  a,  12  Tex.  Ap.  34a    §  98t 


656 


Pau-P«k.] 


TABLB  07  OASES. 


[Vol.  I,  §§  1-742. 


Ftenl  a  T.,  81  la.  590.    6  83a 

a  ▼.,  69  Me.  215.    f^^  669.  670,  70& 
a  v.,  6  R.  L  ia5.    6^  1207,  124ft 
▼.  Virginia,  8  Wall.  16a    S  4a 
Panli  T.  a,  89  Pa.  St  482.    §  76a 
Paulin  ▼.  a,  21  Tex.  Api  4da    ^  841. 

Pauik,  a  T.,  18  a  a  514.  §§  160,  177, 

178  179 

Ptotoo!  a  v.,  126  Ha  600.    §  30a 

Payne  t.  C,  1  Met  (Ky.)  87a    §§  803, 
807.  891. 
▼.  P.,  6  Johns.  lOa     ^  54a 
P.  ▼.,  B  CaL  841.    §^142,299. 
P.  v.,  3  Denio,  8a    S  1318L 
Rexv.,  4  0.  &P.  65a    $5  256. 
T.  a,  60  Ala.  80.    g  30a 
▼.  a,  74  Ind  20a   |§  1252, 1256^  1257. 
▼.  a,  57  Misa  84a    g  6ia 
▼.  a,  5  Tex  Ap.  85.    g  26a 
▼.  a,  17  Tex.  Ap.  4a    §  116a 
▼.  a,  21  Tex.  Ap.  184.    g  6ia 
a  v.,  86  N.  C.  609.    §17a 
a  ▼.,  1  Swan,  88a    g  209. 
a  ▼.,  10  Wash.  545.    gg  383,  42a 

Payson,  In  re,  28  Kan.  757.    g  694. 
a  ▼.,  37  Me.  861.    ^g  1170,  118a 

Peyton,  a  v.,  90  Ma  22a    gg  217,  354, 

Pttibody,  P.  v.,  25  Wend.  472L    §772l 

V.  a,  72  Mia&  104.    g  113a 
Peace,  Rex  ▼.,  3  a  &  Aid.  57a    g252L 

a  ▼.,  1  Jones,  251.    g  426. 
Peachie  ▼.  a,  68  Ind.  399.    g  la 
Peacock,  P.  v.,  6  Cow.  7a    g  76a 

Rex  T.,  Rusa  &  Ry.  27a    §  764 

a  v.,  31  Ma  4ia    g  702. 

a  T.,  40  Ohio  St  3da    g  144 
Peak  ▼.  a,  10  Humph.  Ua    g  1135. 

▼.  a,  50  N.  J.  179.    g  42$ 
Pear,  Rex  v.,  2  East,  P.  G  6*5.    8  56a 
Pearce^  Reg.  v.,  3  R  &  a  531.    §  85a 

Reg.  v.,  9G&P.  667.    g  16a 

Rex  ▼.,  2  East,  P.  G  60a    g  541 

Rex  v.,  2  East  P.  C.  107a    g  829. 

Rex  v.,  Peake  (N.  P.).  75.    g  105a 

V.  a,  40  Ala.  72a    g  1247. 

T.  a,  1  Sneed,  6a    g  950. 

a  ▼..  2  Blackf.  8ia    g  108a 

a  v.,  14  Fla.  15a    g  901. 

a  v.,  56  Minn.  22is.    gg  199,  425, 
431. 

a  v..  15  Nev.  18a    g  307. 

▼.  Wilson,  1 11  Pa.  St  14    §  989. 
Pearls,  a  v.,  35  W.  Va.  820.    g  947. 
Pearsall,  a  v.,  43  la.  63a    g  114a 
Pearson's  Case,  2  Lewin,  144    g  lOa 

2Lewin,  2ia    g  341. 
Pearson  v.  Int  Dist  Co.,  72  la.  84a 
8  120a 

Reg.  ▼.,  8G&  P.  lift    g85a 

Rexv.«4G&P.  67a    g  188a 

V.  a,  55  Ga.  65a    §  766. 

V.  a,  66  Miss.  6ia    gl28a 

a  v.,  97  N.  C.  434.    g  94a 

a  v.,  2  N.  a  550.    g  837. 
Pease,  C.  ▼.,  16  Mass.  91.    g  94a 

T.  a,  94Ga.6ia    g56a 


Pease  t.  a,  13  Tex.  Api  la    §  305. 

a  v^  74  Ind.  26a    g  79a 
Peat's  Cise,  2  Lpwiu,  111.    g  1085. 
Peat  Rex  v.,  2  East,  P.  G  557.     g  47L 
Peck.  P.  v.,  138  N.  Y.  386.     g  906. 

Reg.  v..  9A.&R686.    1^975^989^ 
984 

▼.  a,  5  Tex.  ApL  611.    g  .%a 

V.  ^,  9  Tex.  Api  7a     §  5(55. 

a  ▼.,  25  Ohio  St  2a    g  5a 

a  v.,  82  Vt  17a     g  1375. 
Peckard,  a  v.,  5  Harr.  500.    g  11861 
Peckham,  G  v.,  2  Gray,  514    gg  12ia 
122a 

a  ▼.,  3  R  I.  289.    §  120a 
Peden  ▼.  a,  61  Miss.  267.    g  196L 

a  v.,  2  Blackf.  371.    g  834 
Pederson  v.  a,  21  Tex.  Ap.  485.   g  355i 
Pedigo^  a  v.,  71  Ma  4ia    g  586. 
Pedley,  Rex  v^  1  Leach,  325.    g  867. 
Peed  V.  McKee,  42  la.  68a    g  98a 
Peek  V.  a,  2  Humph.  7a    g  775. 
Peel,  Reg.  ▼.,  2  F.  &  F.  21.    g  426i 
Peel  Splint  Coal  Ca,  a  v.,86  W.  Va.  802, 

g5a 

Peeler  v.  a,  3  Tex.  Api  53a    g  20a 
Peeples,  a  ▼..  108  N.  G  76a    g  1 121 
Peer's  Case,  6  Grat  674    g  1275. 
Peer  ▼.  Humphrey,  2  Ai  &  E.  49.'>.    g  IL 
Peete  ▼.  a,  2  Lea.  5ia    gg  758,  761. 
Pefferling  V.  a.  40  Tex.  48a    gg  455, 459. 
Pe(f ers,  a  v.,  80  la.  580.    g  35a 
Peirce,  a  v.,  43  N.  H.  27a    g  1021. 
Peitz  V.  a,  68  Wis.  53a    gg  1227,  1281. 
Pelfryman,  Rex  ▼.,  2  East  P.  G  78a 

§47a 

Pelham,  Reg.  v.,  8  Q.  R  95a    §  ISa 
Pelletroau,  U.  a  v.,  14  Blatch.  12a  ^1930. 
Pells  ▼.  a,  20  Fla.  774    g  50a 
Peltier's   Case,    28   How.  St   Tr.    52a 

§106a 
Pemberton,  G  v.,  118  Mass.  8a    §g  18, 
355. 

▼.  a,  85  Ind.  507.    g  13ia 

a  ▼.,30  Ma  87a    g^373a. 
Pembliton,  Reg.  v.,  L  R  2  G  G  lia 

g82a 

Pence  ▼.  a,  110  Ind.  95.    g  56a 
Pendergrass,  a  ▼.,  2  Dev.  &  R  365u 

g24a 
Pendleton  ▼.  G,  4  Leigh,  694    g  805. 

P.  v.,  79  Mich.  317.    g  108a 

▼.  a,  6Ark.50a    §54 
Pendry  v.  a,  18  Fla.  191.    §  70a 

a  ▼.,  9  Mont  67.    §  589L 
Penland  ▼.  a,  19  Tex.  Ap.  365l    g  30a 
Pennaman   v.  a,  58  Ga   336.    ^§  839, 

87a 

Pennegar  ▼.  a,  87  Tenn.  244    §  108a 
Pennington,  a  v.,  5  Lea,  50a    §1158. 

a  v.,  124  Ma  88a    §265. 
Pennock,  G  ▼.,  3  Serg.  &  R  199.    g  494. 
Pennsylvania,  U.  a  ▼.,  69  Fed.  R  983L 

gl34L 
Pennsylvania  R  Co,  G  v.,  117  Pa.  St 

637.  gisa 

Penny  V.  a,  88  Ala.  lOa    §68a 


YoL.  Uy  §§  743-1359.]       table  of  oases. 


[Pen-Phb. 


F^nnybaker  Y.  a,  2  Blackf.  484L    g§  IM, 

1238. 
Pennyman,  a  v.,  68  la  210.    §  620. 
Penrod  y.  P.,  89  III  150.    §  878a. 
Penson,  Rex  y.,  5  a  &  P.  412.    §  107a 
Peoples  y.  C,  87  Ky.  487.  gg  289, 825, 827, 
847,  426,  1147. 

y.  a,  6  Blackf.  95.    §779. 
Pepper,  a  y.,  11  la.  347.    §  785. 
Pepys,  Rex  y.,  Peake,  13a    §  86a 
Peralto  y,  a,  17  Tet  Ap.  57a    S  57a 
Perazzo,  P.  y.,  64  CaL  lOa    §  861. 
Perdue  y.  C,  96  Pa.  St  311.    §^  872, 87a 

G  y.,  2  Va.  Cas.  227.    glOlL 

▼.  Ellis,  18  Ga.  586.    §  1206. 

P.  y.,  49  CaL  425.    §  309. 

y.  a,  2  Humph.  494.    §784 
Perez  y.  a,  48  Ala.  85a    §  18ia 

y.  a,  8  Tex.  Ap.  610.    S  7a 
Peri  y.  P.,  65  111.  17.    §§  829,  882,  884 
Perigo,  a  y.,  70  la.  657.    §88a 
Perini,  P.  y.,  94  Cal.  57a    §  55a 
Perkes,  Rex  y.,  1  Q  &  P.  800.    g  50a 
Perkiu's  Case,  2  Lewin,  150.    g  791. 
Perkins  y,  G,  7  Grat  651.    §  797. 

y.  P.,  27  Mich.  88a    §781. 

Reg.  y.,  9  C. &  P.  895.    ^426,481. 

Reg.  y.,  2  Dea  459.    g  209. 

Rex  y.,  4  C.  &  P.  537.    §§  196,  lOia 

▼.a.  60  Ala.  7.    §420. 

▼.a.  92  Ala  6a    §1237. 

T.  a,  65  Ind.  817.    g  56a 

▼.  a,  67  Ind.  270.    §664 

▼.  a,  78  Wis.  551.    §839. 

a  T.,  6  Blackf.  20.    §824 

a  y.,  48  La  Ad.  18a    §§  925,  926, 
927. 

a  y.,  26  N.  H.  9.    §§  122a  127a 

a  y.,  42  N.  H.  464    g  lOia 

a  y.,  58  N.  H.  485.     §  1281. 

ayn68N.  H.  868.    g  127a 

ay.,42Vt399.    g  9ia 
Perlej,  G  y..  2  Cush.  559.    §  1244 

a  y.,  86  Me.  427.     §  47a 
Pterrigo.  G  y.,  8  Met  (Ky.)  &    §§  1289, 

18ia 
Perrin  y.  G,  87  Va  554    §  571. 

a  y.,  2  Brey.  474    §§  1060.  106a 
Perris,  G  y..  108  Mass.  1.    g  495. 
Perrow  t.  a.  67  Misa  86a    §  937. 
Perry  ▼.  G,  8  Grat  68a    §  7a 

G  y.,  139  Mass.  19a    §g  1170,  118a 

G  y.,  148  Masa  160.    gg  1252,  125a 

G  y.,  165  Mass.  117.    §55. 

▼.  P.,  14  111.  496.    gS  276,  279. 

Reg.  y.,  1  G  &  K.  72a    §?  54a 

Rej?.  y.,  2  Cox.  22a    g  114a 

Re^.  y.t  Dears.  471.    g  115a 

y.  Salt  Lake  City,  7  Ubih,  14a  §122a 

y.  a,  43  Ala  21.    §  33a 

y.  a,  87  Ala  30.    §J$  7a  164 

y.  a.  37  Ark  54    g  594 

y.  a,  63Ga40a    g93a 

ay.,  5JoDes,a    §1007. 

y.  a,  44  Neb.  414    §557. 

▼.  a,  41  Tex.  48a    §6ia 

▼.  a,  44  Tex.  47a    §83a 


Perry  y.  8.,  4  Tex.  Ap.  66a    §  605L 

a  v.,  42  Tex.  23a    §  881. 
Perrymao,  C.  y.,  2  Leijch,  717.    g  112a 

y.  a.  36  Tex.  321.    g  374 
Persons  y.  a,  90  Tenn.  291.    g  40L 

y.  a,  8  Tex.  A  p.  240.    g  594 
Peryear  y.  Massachusetts,  6  WalL  47a 

g§  80,  1206,  1217. 
Petch,  Reg.  y.,  14  Cox.  17.    g§  537,  557. 
Peter,  a  y.,  8  Jones,  la    §  455. 

a  y..  14  La  An.  521.     §  45.'), 
Peters,  Ex  parte,  2  McCrary,  40a   §  511. 

G  y.,  12  Met  387.    jS  14 

ReR.  v.,  1  C.  &  K.  245.    §  571. 

y.  a.  100  Ala  la  §  59a 

y.  a,  67  Ga  29.    §  liOa 

V.  a,  83  Tex.  Ap.  170.    g  500. 

V.  a,  66  Wia  33a    gg  1017,  l02t 

a  y.,  56  la  20a    g  454 

a  y.,  37  La  An.  730.    g  8a 

a  y.,  107  N.  C.  876.    g§  858, 872, 8921 

a  y.,  42  Tex.  7.    §  87a 

ay.,  67  Vt  8a    g85a 

y.  U.  a,  2  0kl.  lia    §855. 

y.  U.  a,  2  Okl.  13a    gg  8ca  87a 
Peterson,  P.  v.,  9  Cal  3ia    §  654 

y.  a,  74  Ala  34    §  89a 

y.  a,  47aa524    §377. 

y.  a,  12  Tex.  A  p.  65a    §5$  877,  889L 

V.  a,  14  Tex.  Ap.  16a    ^  46a 

y.  a,  25  Tex.  A  p.  7a    §78a 

ay.,  67  la  664    §617. 

a  y.,  41  La  An.  85.    g  804 

a  y.,  88  Minn.  14a    g§  1217, 1264 

a  y.,  41  Vt  504    g  17. 
Petheram.  P.  y.,  64  Mich.  25a    gg  110^ 

96a  977,  97a 
Petre  y.  a,  85  N.  J.  64    §546. 
Pettes  y.  G,  126  Mass.  24a    ^'§  2ia  217. 

Gy.,  114  Masa  307.    §211. 
Pettibone  v.  a,  19  Ala  58a    g  1244 

y.  U.  a.  148  U.  a  197.    gg  920,  958; 
956,  97a  971,  975. 
Petti^rew  y.  a,  12  Tex.  Ap.  22a    g§  164 

617. 
Pettingill  y.  Rideout.  6  N.  H.  454    §  11. 
Pettis,  a  y.,  63  Ma  124.    g  54a 
Pettit,  P.  y.,  8  Johns.  511.    tj^i  263,  26a 

y.  a,  28  Tex.  Api  24a    g  13a 
Petty  V.  a.  58  Ark.  1.    g  1324 

y.  a,  6  Baxt  610.    55  832. 

ay..  119  Mo.  42a    g67a 
Pfeifer,  a  y.,  26  Minn.  175.     g  12ia 
Pfister  y.  a,  84  Ala.  4Sa    g  5»a 
Pfleajor,  a  y.,  81  la  75a    g  1204 
Phalen,  a  v.,  3  Harr.  441.    g  i:^l7. 
Pharr  v.  a,  7  Tex.  Ap.  47a    g  35a 

y.  a,  9  Tex.  Ap.  129.    g414 

y.  a,  10  Tex.  A  p.  485.    §  JJ»a 
Phelan,  a  y.,  65  Mcx  547.    gS  256,  26a 
Phelpa  C.  y.,  170  Pa  8t  43a    S  132a 

y.  P..  55  III  334     gg  554,  56a 

y.  P.,  72  N.  Y.  834.    §g  54^  566,  695^ 

6oa 

y.  P..  72  N.  Y.  36.5.  g  7fta 
P.  v.,  83  N.  Y.  43a  §  687. 
P.  y.,  183  N.  Y.  267.    §  114a 


42 


657 


Phb-Pin.] 


TABLE  OF  OASES. 


[Vol.  I,  §§  1-742. 


Fhelp0  v.»  5  Wend  9.    g§  87%  877,  88a 

V.  Racey,  60  N.  Y,  10.    §  46. 

R^.  v..  Car.  &  M.  18a    §§84%  889, 
997. 

▼.  a,  15  Tex.  Api  46.    §  857. 

a  ▼.,  9  Md.  21.    §  112a 

a  v.,  91  Ma  47a    g§  617,  62a 

av.,  65N.  G45L    §722. 
Phetbeoo,  Rpr.  ▼.,  9  a  &  P.  55a    §  566. 
Phifer,  a  ▼.,  65  N.  G  821.    §665. 
Philadelphia,  etc.  R.  Ca  v.  Lehman,  56 

Md.  209.    §  182a 
Philadelphia,  etc.  R  Ca  ▼.  Philadelphia, 

etc.  Tow  Boat  Ca,  23  How.  20a 

^1832. 
Philbrick,  a  v.,  81  Me.  401.    §  684 

a  v.,  84  Me.  56a    §^  941,  942,  94a 

u.  a  v..  120  u.  a  5a  §5^  60, 86, 10a 

Phili|>3  V.  G,  2  Duv.  32a    §§  303, 311, 314 
Keg.  v.,  8  G  &  P.  78a    §§226,  449, 

46a 
Rex  v.,  2  Stra.  921.    %  884 
Philley,  a  ▼.,  67  iDd.  804    g  23a 
Phiilipe,  Ex   parte,  83   Tex.  Aa  12a 
§1161. 
G  ▼.,  16  Masa  42a    §  2ia 
G  v.,  162  Mass.  504    §  444 
G  T.,  11  Pick.  27.    §§  7a  83,  9a 
▼.  Innea,  4  CI.  &  F.  234    §  1321. 
V.  Jaosen,  2  Esa  624    §  I05a 
V.  P.,  95  Ga.  47a    §  1233.       ^ 
Reg.  v.,  3  Cox,  225.    §  271. 
Rex  v.,  3  Campt  77.    §  114a 
Rex  v.,  2  East,  P.  G  66a    g  66a 
V.  a,  68  Ala.  469.    §  29a 
V.  a,  36  Ark.  28a    §  281. 
▼.  a,  17  Ga.  459.    §771. 
V.  a,  29  Qa.  105.    §  53a 
V.  a,66Ga.75a    §267. 
V.  a,  9  Humph.  24a    §^  45^  45a 
T.  a,  85  Tenn.  551.    §  54a 
V.  a,  19  Tex.  15a    §§  57a  82a 

V.  a.  29  Tex.  22a  §  Ilea 

V.  a.  6  Tex.  Api  364    §  767, 

V.  a,  26  Tex.  Ap.  22a    §§  198,  206, 
214. 

ay.,  24  Ma  47a    §  lOL 

a  v.,  78  Ma  49.    §  77a 

a  v.,  117  Ma  389.    §§  20a  208,  89t 

a  v.,  104  IS.  C.  78a    §  257. 

V.  Tecupiseh.  5  Neb.  3ia    §  12ia 
Phillpot.  Reg.  v..  Dears.  179.    §  130. 
Philp,  Rex  v.,  1  Moody,  26a    §  8ia 
Philpot  V.  G,  86  Ky.  595.    §  257. 

G  v.,  130  Masa  59.    §  740. 
Philpotts,  Reg.  v.,  1  G  &  K  lia    §  67a 

Reg.  v.,  3  G  &  K  1^5.    §  86a 
Phipoe,  Rex  ▼.,  2  East,  P.  G  599.    §§  548^ 

58a 
Phippen,  a  ▼.,  62  la.  54.    §  85a 
Pbipi^s,  P.  v.,  39  Cal  33a    §409. 

a  v.,  4  Ind.  5ia  §  1186. 

a  v.,  50  Kan.  609.  g  96a 
Pickens  v.  a,  100  Ala.  127.  §  180a 

V.  a,  20  Ind.  lia    §1227. 

T.  a,  61Mi8&5a    §34a 

▼.  a,  9  Tex.  ApL  27a    g  1017. 


Pickens  ▼.  a,  18  Tex.  Apt  85a     §  277. 

V.  a,  31  Tex.  Ap.  554    §  841. 

av.,  79N.  G65a    S5  851. 
Pickering,  G  v..  8  Grat  62a    §  87a 
Picket  ▼.  a,  22  Ohio  Sl  405.    §  1247. 
Pickett  V.  a,  60  Ala.  77.    §508. 

T.  a,  12Tex.  Ap.8a    §334 

a  v.,  11  Nev.  25a    §§  249,  443;  464 

av.,78N.  G45a    §70a 

a  v.,  —  aG  — k25a  e.r  4a 

8  32U, 

V.  U.  a,  1  Ida.  (N.  a)  52a    §  S7a 
Pickford,  Rex  v.,  4  G  &  P.  227.     g§  730, 

74a 
Pico.  P.  v.,  63  Cal  5a    §§171,594 
Piedmont  Club  v,  G,  87  Va.  64a  §  124a 
Pierce's  Case,  16  Me.  255.     g  8a 
Pierce  v.  Carskadon,  16  Wall  234   g  7a 

V.  G,  10  Bush,  a    g  122a 

G  v.,  188  Mass.  165.  §g  180,  237. 2^ 
287  351 

V.  a,  53  da.  36a    §§159,1691 

▼.  a,  75  Ind.  199.    §  27a 

V.  a,  63Md.  59a    §34 

V.  a.  13  N.  H.  53a  §§7a8a 

V.  a,  17  Tex.  Api  23a    §  925. 

V.  a,  21  Tex.  Ap.  54a    g  257. 

V.  a,  21  Tex.  Api  669.    g  37a 

a  v.,  7  Ala.  72a    §  829. 

a  v.,  8  la.  231.    §^  75a  757. 

a  Y.,  65  la.  8a    §§  lOia  1137.  1241^ 
126a 

a  v.,  76  la.  18a    §  914 

a  v.,  77  la.  24a    §63a 

a  v.,  62  Kan.  521.    g  90a 

V.  U.  a,  160  U.  a  35).    g  877. 
Piereon  v.  P.,  79  N.  Y.  424    g§  4ia  4ia 

P.  v.,  2  Ida.  71.    §g  80a  3ia  814 

V.  Post,  3  Caines,  17a    g  53a 

T.  a,  99  Ala.  14a    g^  196,  391. 

V.  a,  89  Ark.  2ia     g  1217. 

a  v.,  44  Ark.  26a    g  444 

a  ▼.,  59  In.  271.    §§  585,  596,  6ia 
Pigg  ▼.  S.,  43  Tex.  lOa     g  557. 
Pigman  v.  a,  14  Ohia  555.    §  161. 
Pike  ▼.  Hanson.  9  N.  H.  491.    ^  48& 

Reg.  v.,  2  Moodv,  70.    §  757. 

Rex  v.,  3  G  &  t,  69a    §  43L 

V.  a,  8  Lea,  577.    §520. 

a  v.,  49  N.  H,  399.    gg  169, 16^  17% 
319,  321,  355,  861. 
Pile,  a  v..  5  Ala.  7a    §  26a 
Pilkington,  a  v.,  92  la.  9a    g  46a 
Pilling,  Reg.  v.,  1  F.  &  F.  324    §  75a 
Pillsbury.  G  v.,  12  Gray,  127.    g  12aa 
Pirn,  Rex  v.,  Russ.  &  Ry.  42a    §  791. 
Pinchback,  a  v.,  2  Mill  (Const),  12a 

§  13ia 
Pinckard  v.  a,  62  Ala.  167,    §  53a 
Pinckford  v.  a.  13  Tex.  Ap.  46a    §  4ia 
Pinder  v.  a.  27  Fla.  370.    §§  126^  80a 

305,  30a  391. 
Pines  V.  a,  50  Ala.  16a    §  60a 
Pinger,  a  v.,  57  Ma  24a    §g  91%  917. 
Pings  ▼.  U.  a,  72  Fed  R.  260.    §  186L 
Pinkard  V.  a,  30  GfL  767.    §§224,614 
Pinkerton,  P.  7.,  79  Mich,  lia    g  118& 


668 


Vol.  II,  §§  743-1359.]       table  of  oases. 


[PIN-POR. 


Pinbey,  Rex  r.,  5  G  &  P.  254.    §  997. 
Pinaon  v.  &,  28  Fla.  735.    ^g  lldO,  118a 

V.  &,  28  Tex.  579.    §§  257,  260. 
Pintard,  Q  ▼.,  1  Browne.  59.    §  1 12a 
Piper,  a  v.,  120  Mass.  185.    §g  400,  407. 
Pipes,  C.  v.,  158  Pa.  St  25.    §  299. 

T.  a.  26  Tex.  Ap.  8ia    ^§  859,  865. 
Pippen  V.  a,  77  Ala.  81.    §  826. 
Pippin,  a  v.,  88  N.  C.  646.    §  109a 
Pirat««,  U.  a  v..  5  Wheat  184.    §g  110. 

ia")9. 
Pirtle  V.  a,  9  Humph.  66a    §  16a 
Piscataqua  Bank  ▼.  Tumley,  1  MOee, 

312.    gll. 
Pischel.  a  v.,  16  Neh.  490.   g§  1270, 1272, 

1273,  1274. 
Pitcher  v.  P.,  16  Mich.  14a    §§  497,  518^ 

574. 
Pitman,  Rex  v..  2  a  &  P.  42a    §64a 

▼.  a,  22  Ark.  854.    §  4ia 

a  v.,  1  Brev.  8a    §  790. 
Pitt,  Rex  v.,  8  Burr.  1335.    §  947. 
Pittman  v.  a,  25  Fla.  648.   g§  257, 27t 

V.  a,  93  Ga.  480.    8  807. 

▼.  a,  14  Tex.  Ap.  576.    §  68a 
Pitts,  Reg.  ▼..  Car.  &  M.  284.    §  284 

▼.  a,  43  Mis&  48a    §89a 

V.  a,  3  Tex.  Api  210.    8g  562,  669. 

▼.  a,  5  Tex.  Aa  12a    g  56a 

V.  a.  29  Tex.  Ap.  374.    g  34t 

a  ▼..  12  a  c,  ido.  g  6oi. 

Pittsburf^h,  etc.  Ry.  ▼.  a,  101  Pa.  St  19a 

§§P,  183. 
Pitzer,  a  v.,  62  Ind.  86a    g  884. 
Place,  C.  v.,  153  Pa.  St  814    §§  1051,  lOSa 

a  v.,  5  Wash.  77a    g  115a 
Plaisted,  C  v.,  148  Ma8&  87a    gg  44,  62, 
69. 

a  v.,  43  N.  H.  4ia    §84a 
Plake  ▼.  a,  121  Ind.  48a    gg  179,  88a 
Plant,  a  v.,  67  Vt  454.    g  1 14a 
Planters'  Ina  Ca  v.  Tuntstall,  73  Ala. 

14a    g624 
Plasters  t.  a,  1  Tex  Api  67a    g  807. 
Plastridge.  a  v.,  6  R  L  7a    g  1271. 
Plath  V.  Braunsdorff,  40  Wis.  107.  g  861. 

P.  v.,  100  N.  Y.  590.    §<5 1106a,  1119. 
Piatt,  P.  v.,  67  Cal.  21.    g  85a 
Pleasant  v.  a,  13  Ark.  860.    §g  448^  460. 

V.  a.  15  Ark.  624.    g  460. 
Pledjrer  v.  a,  77  Ga.  24a    §g  1048, 105a 
Pleuier  v.  a,  11  NeU  547.    §§  1211,  12ia 
Pliemling  v.  a,  46  Wi&  5ia    g  326. 
Plumbly  V.  a,  2  Met  4ia    §  28. 
Plumer  v.  Smith,  5  N.  H.  558.    g  93a 
Plum  ley  v.  Massachusetts,  155  U.  a  461. 

g84. 
Plaromer  ▼.  a,  1  Bush,  2a    g  122a 

Reg.  v.,  ia&K60a    g28a 

T.  a,  185  Ind.  80a    (^  298;  804 

▼.a,  6  Ma  281.    g889. 

▼.  a,  4  Tex.  Ap.  810.  gg  126»  298, 800. 

a  Vh  50  Me.  217.    g  858. 
Flanket  a  v.,  1  Ired.  lia 
Plunkett  ▼.  a,  69  Ind.  6a 

av.,  18N.  J.  a  g6a 

Plym,  a  ▼.,  48  Minn.  Sisa 


122a 
1247, 127a 


108a  1084 


Plympton,  Rex  v.,  2  Ld.  Raym.  1377. 
gg  897,  947. 

U.  a  v.,  4  Cranch,  C.  Q  809.    §g  696, 
791. 
Poag,  a  v.,  40  Tex.  15L    g  6ia 
Poage  V.  a.  8  Ohio  St  229.    §  75a 

▼.  6.,  43  Tex.  454    g  6ia 
Pocock,  Reg.  v.,  17  Q.  B.  34    g  85a 

Rex  v.,  2  Stra.  1157.    §  1057. 
Poe  V.  a,  87  Ala.  65.    §§  306,  311. 

V.  a,  10  i^a,  67a  ^  4oa 

Poggi.  P.  v.,  19  Cal.  60a   ?i§  555, 607, 654 
Pogue  V.  a,  12  Tex.  Ap.  28a    §  40a 
Poindexter  v.  C.  33  Grat  76a    §  411. 

a  v.,  23  W.  Va.  80a     g  791. 
Point  V.  a,  37  Ala.  14a    g  57a 
Pointer  v.  U.  a,  151  U.  a  896.    g  4ia 
Poland,  a  v.,  83  La.  An.  1161.     g  62a 
Polin  V.  a,  14  Neh.  54a    g§  407.  4ia 
Polite,  a  v.,  83  La.  An.  lOia    g  87a 
Politzer.  U.  a  v.,  59  Fed.  R  27a   g  1884 
Polk  V.  a,  62  Ala.  237.    g  I03a 

V.  a,  86  Ark.  117.  g  20a 

V.  a,  40  Ark.  48a  gg  1118,  Ilia 

V.  a,  19  Ind.  17a    g  17a 

V.  a,  80  Tex.  Ap.  657.    g  809. 
Polk  County  v.  Hierb,  87  la.  861.    g  a 
Polland,  a  v.,  53  Me.  124    g  601. 
Pollard,  C.  v..  12  Met  22a    gg  865,  878, 
892 

V.  Lyon,  91  U.  a  22a    g  112a 

V.  P.,  69  III  14a    §861. 

▼.  a,  2  la.  567.    gg  448,  1106a. 

V.  a,  38  Tex.  Ap.  197.    g  617. 
Pollenv.Brewer,7GR(N.a)871.  g83a 
PoUman,  Rex  t.,  3  CampL  22a    gg  897, 

96a 
Pollock  ▼.  a,  82  Tex.  Ap.  2a    g  lOOa 
Pollok,  a  v.,  4  Ired.  80a    g  118a 
Polly,  Reg.  v.,  1  G  &  K  77.    g  5ia 
Poison  T.  a,  187  Ind.  5ia    gg  454  45a 
Polsten  ▼.  a,  14  Ma  46a    g  52a 
Polwart,  Refr  v.,  1  Q.  R  8ia    g  296. 
Pomeroy  v.  C.,  3  Va.  Ca&  84a    gg  54a 
59a 

C.  v.,  117  Masa  14a  ^'S  169. 175, 17a 

V.  a,  94  Ind.  96.    g44a 

a  v.,  7»  Wis.  664    g  1186. 
Pomphret  CL  v.,  137  Mass.  564    g  124a 
Poncio  V.  a,  28  Tex  Ap.  104    g  930. 
Pond  V.  P.,  8  Mich.  15a  gg  144, 299, 302, 
804,  8ia 

V.  a,47Mis&8a    gl28L 

a  v.,  93  Ma  60a    g  12ia 
Pons,  a  v.,  28  La.  An.  48.    g  800. 
Pontius  V.  P.,  82  N.  Y.  88a    g  27a 
Pook,  Reg.  v.,  18  Cox,  17a  n.    g  4ia 
Pool,  P.  v.,  27  Cal.  57a    gg  828,  858, 41t 

▼.  a,  87Ga52a    g  82a 

a  ▼.,  106  N.  c.  69a  gii8a 

Poole,  Reg.  ▼.,  Dears.  &  &  845.   g  667. 

V.  a,  2Baxt28a    g  88a 
Pope,  a  v..  8  Dana,  4ia    g  824 

V.  St  Leger,  1  Salk.  8&.    g  128a 

V.  a,  63  Miss.  5a    gl29a 

av.,9aG27a    g520. 
Porath  V.  a,  90  Wis.  527.    gg  461, 1121. 


659 


Pob-Pra.] 


TABLB  OF  OASES. 


[Vol.  I,  §§  l-7il 


Porte,  U.  &  v..  1  Cranch.  G  C.  869.  §598. 

Porter,  a  ▼..  1  Gray,  47«.    558  89,102a 
a  v.,  4  Gray,  42a    g  137a 
V.  Cooper,  ea&P.  854.    S88a 
V.  Dav,  71  Wis.  29a    $$  1897. 
P.  V./104  CaL  4ia    §892. 
ReK.  ▼..  12  Cox,  444    g82a 
ReK.  v..  L.  &  C.  894.    §  18a 
V.  a,  57  Ark.  267.    §  86a 
V.  a.  26Fla.6a    ^597. 
V.  a,  51  Ga.  30a    §  128a 
T.  a,  8  >  Ga.  86a    ^§  1017. 102t 
V.  a,  17  Ind.  4ia    8  75a 
V.  a.  Mart  <&  T.  22a    §  54a 
V.  a,  67  Mi8&  800.    §  26a 
V.  a.  5  Sneed,  85a    §  1299. 
V.  a,  43  Tex.  867.    8  614 
V.  a,  28  Tex.  Ap.  29a    §  569. 
▼.  a,  88  Tex.  Ap.  8»5.    §  46a 
a  v.,  88  Ark.  637.    g§  1137,  114a 
a  v.,  2  Hill  (a  GX  611.    §874 
a  v.,  84  la.  131.     g  8ia 
a  v..  26  Ma  201.    88  <SB4  68a 
a  v.,  75  Ma  171.    §8  69a  69^  709. 
a  v.,  90  N.  G  719.    §  5ia 
a  v.,  101  N.  G  7ia    8  257. 
av.,  112N.  C.  887.    §116a 
a  v.,  25  W.  Va.  68a    §56a 

Porterfield,  a  v.,  —  a  G  — ^.  25  a  R 
R3a    §1214 

Portis  V.  a,  27  Ark.  86a    §  18ia 

Portland,  a  ▼..  74  Me^  26a   g§  18a  117a 

Portland  a  &  P.  R  Ca.  a  ▼..  68  Ma  4a 
§1187. 

Portugal.  Reg.  ▼..  16  Q.  a  D.  487.  §  637. 

Portwood  V,  a,  29  Tex.  47.    §  60a 

Posey.  G  v.,  4  Call,  lOa    g  5ia 
a  v.,  1  Humph.  884    8  1297. 
a  ▼..  7  Rich.  484    §60a 

Post.  Rex  v.,  Ru8&  &  Ry.  101.    §  76a 

V.  a,  10  Tex.  Api  59a  8  2oa 

Postal,  a  v.,  83  la.  460.    8  27a 

Postal  Tel  Cable  Ca  v.  Charleston,  158 

U.a69a    844 
Poston  V.  a,  12  Tex.  Api  40a    §  20a 
Potet-t,  a  v.,  8  Ired.  2a    §  1097. 
a  v..  86  N.  C.  6ia    §  1284 
Poteete  v.  a,  72  Ala.  55a    §  180a 

V.  a,  9  Baxt  261.    8  840. 
PottfM-,  P.  v.,  85  CaL  110.    g  656ci. 

P.  v.,  6  Mich.  1.  8§  133, 88a  868, 41t 

Keg.  v.,  2  Den.  28a    §  499. 

V.  a.  42  Ark.  29.    §  78. 

V.  a,  39  Tex.  888.    §  59a 

V,  a,  9  Tex.  Ap.  55.    §  79a 

a  v..  28  la.  554    §g  95^  974 

a  v..  13  Kan.  414    88  805.  42a 

a  v..  42  vt  49a  §i4a 
a  v..  52  Vt  3a  §  looa 

T.  v..  1  Ariz.  421.    §8  440,  44t 
V.  U.  a,  155  U.  a  43a    gg  121. 188ft 
U.  a  v..  66  Fed.  R  8a   gS  1339, 184a 
U.  a  v..  56  Fed.  R  97.    §  183a 

Pottmeyer,  a  v.,  30  Ind.  287.    §  82a 
a  v..  83  Ind.  40a    g  58a 

Potts.  Rex  ▼..  Rud&  &  By.  85a    §§200, 

2oa 


Potta.  a  T..  78  la.  65a    §  89a 

aT..9N.  J.  2a  §§794.  aoa 

a  v.,  75  K.  G  129.    §494 

a  v..  100  N.  G  457.    §§157,15^164 

17a  17a  na 

Poulton,  Rex  v..  5  G  &  P.  8391    §g  894 

878a. 
Pound  ▼.  a.  43  Ga.  8a    8  807. 
Pounders  ▼.  a.  87  Ark.  399.  §§  1257, 1280. 

1261. 
Pounds  V.  a.  95  Ga.  47a    §  44a 
Povey,  Reg.  v..  Dears.  Sa    §  108a. 
Powderly.  G  v..  148  Mass.  457.    §  t89a 
Powe  V.  a,  48  N.  J.  84    §  114a 
Powell  ▼.  G.  11  Grat  82a    §  75a 
v.G,  114  Pa.  St  26a    §34 
G  ▼..  2  Met  (Ky.)  la    8  85a 
▼.  Pennsylvania,  127  U.  a  67a    g  84 
P.  v..  87  Cal.  34a    §  33a 
P.  v.,  63  N.  Y.  8a    g§  12a  97L 
Reg.  v..  2  Den.  40a    ^  54a 
Resp.  ▼.,  1  DalL  47.    §  661. 
Rex  v.,  7  C.  &  P.  640.    g  61t 
Rex  v.,  2  East, P.  G 97a    ^768^794 
V.  a,  19  Ala.  577.    8  807. 
V.  a,  52  Ala.  1.    §  307. 
V.  a,  63  Ala.  177.    81347. 
V.  a,  69  Ala.  la    §8  1202,  127a 
▼.  a,  84  Ark.  69a    g  55a 

▼.  a,  88  Ga.  sa  §  57a 

▼.  a.  62  Ind.  531.    §1314 
V.  a.  96  Ind.  loa    gll2a 
V.  a.  67  Miss,  lia    88  325,  416L 
V,  a.  7  Tex.  Ap.  467.    g60a 
V.  a,  12  Tex.  Ap.  23a    8  ll3a 
▼.  a,  18  Tex.  ApL  244    88  29%41& 
a  v.,  28  La.  An.  8ia    8  587. 
a  T..  8  Lea,  164    §  126a 
av.,94N.  G96a    §.:5  505,  60aL 
a  v.,  103  N.  G  424    §  57a 
S.  v.,  106  N.  G  68a    8  46a 
a  v..  28  Tex.  62a    §87a 
Powels,  Rex  v.,  4  G  &  P.  671.    §  2371 
Power,  G  ▼.,  7  Met.  59a    gg  ISa  14a 
Powers.  P.  v.,  6  N.  Y.  50.    ^5  2a 
V.  a,  44Ga.  20a    §  112L 
V.  a,  80  Ind.  77.    §88a 
▼.  a.  87  Ind.  97.    g§  75a  789,  7901 
▼.  a,  87  Ind  144    §§  101,  88a 
V.  a,  16  Tex.  54a    g  614 
V.  a,  17  Tex.  Ap.  42a    g  87a 
a  v..  86  Conn.  77.    §  113a 
a  v.,  12  Ired.  a    8§  1065,  106a 
Powner,  Rejc.  v.,  12  Cox,  235,    8  75a 
Poyer  v.  Desplnines,  20  III.  Api  8a   §  66 
Poynier,  a  v.,  36  La.  An.  67a    §  aoa 
Poynton.  Reg.  v.,  L.  &  G  247.    §§  54a 

133a 
Poyser.  Reg:,  y..  2  Den.  23a    8  65a 
Prather  v.  a,  12  Tex.  Apu  401.    §  128a 

y.  a.  14  Tex.  Ap.  45a    8  12ia 
Piatley.  Rex  v..  5  G  &  P.  53a    §  65a 
Prator  v.  a.  15  Tex  Ap.  86a    §  57a 
Pratt,  In  re,  19  Cola  13a    §  la 
G  Y..  126  Mass.  46a    814a 
G  Y.,  132  Mass.  24a    §65a 
G  Y.,  137  Mass.  9a    gg  686.  668. 


660 


Vol.  II,  §§  743-1359.]       table  of  oasbs. 


[Pra-Pul. 


Ptatt.  Reg.  v.,  Deara.  860.    §  647. 

Rep.  v..  4  F.  &  F.  815.    §  724. 

Rex  v.,  1  Moody,  250.    §  58a 

▼.  S.,  49  Ark.  179.    §  232. 

▼.  a,  51  Ark.  167.    §454 

V.  a,  19  Ohio  St  270.    §  18ia 

V.  a,  19  Ohio  St  277.    S  46a 

▼.  a,  85  Ohio  St  514.    JH^  546, 585. 

a  v.,  1  Hoast  Or.  a  249.    §§  177, 
841. 

a  v.,  20  ik  267.    §§648.571. 

a  v.,  98  Ma  482.    ^641,661,6521 

a  v..  68  N.  C.  689.    §89L 

a  v.,  84  Vt  82a    §1262. 

T.  v.,  6  Dak.  48a    §  12ia 
Prebble,  Reg.  v.,  1  F.  &  F.  825.    §93a 
Prehm  v.  a.  22  Neb.  67a    §  675. 
PrelBker  v.  P.,  47  III.  882.    §  46a 
Prell  V.  McDonald.  7  KaD.  42a    §  la 
Presbury,  S.  v.,  18  Ma  34a    §  191. 
Prescott  a  v.,  83  N.  H.  2ia    §§  1290, 

1291,  1306.  13Q9. 
President  of  O.  &  M.  R  Ca,  a  ▼.,  23  Ind. 

86a    ^  181. 
Preslar,  a  v.,  8  Jones.  421.    §  28a 
Presnell  a  v.,  12  Ired.  lOa    §  12a 
Presser  ▼.  Illinois,  1 16  U.  a  25a    §  108a 

V.  a^77  Ind.  274.    §  3ia 
Pressler  v.  a.  13  Tex.  A  p.  95.    §  1257. 

V.  a,  19  Tex.  Ap.  5a    §  losa 
Pressly,  a  v„  90  N.  a  73a    §  495. 
Prestney,  Reg.  v.,  3  Ck)x,  50a    §  82a 
Preston,  Reg.  v.,  2  Den.  353.    §  571. 

V.  a,  63  Ala.  127.    §  103a 

▼.  a,  25  Miss.  38a    §§836,  83a 

V.  a,  4  Tex.  Ap.  18a    §  42a 

av.,  48vtia  §i22a 
a  v.,  84  Wis.  67a  §  118a 

Prestwood  v.  a,  87  Ala,  147.    §  50. 

Pretty  man,  a  ▼.,  8  Harr.  57a    §§  1230, 
1231. 

Preuit  V.  P..  5  Neb.  877.    §  865. 

Prewitt  V.  a,  51  Ala.  3a    §  24a 

Price  V.  G,  21  Grat  84a    gg  619,  7ia 
V.  C,  33  Grat  8ia    §38a 
G  v.,  10  Gray,  47a    §5  80a 
G  v..  8  Leigh.  757.    §  13ia 
V.  P.,  109  III.  lOa    g§117,  5oa 
V.  P.,  131  ill.  22a    §  3oa 
p.  v.,  74  Mich.  37.    §190. 
Reg.  v.,  8G&P.  28a    §255. 
Reg.  v.,  9  G  &  P.  72a    §  52a 
Reg.  v.,  12  Q.  R  D.  247.    §§  920, 

1165. 
Rex  v.,  5  G  &  P.  5ia    §  99a 
Rex  v.,  8  G  &  P.  la    §  145. 
▼.  a.  96  Ala.  1.    §  1137. 
▼.  a,  67  Ga.  72a     §  61. 
V.  a,  72  Ga.  441.    §§  4ia  42a 
V.  a,  36  Miss.  531.    §  27a 
V.  a,  19  Ohio.  42a    §  6oa 
V.  a,  18  Tox.  Ap.  474.     §  29a 
▼.  a,  22  Tex.  Ap.  1  la    §  26a 
a  v.,  75  la.  24a    §§  1248,  1271. 
a  v.,  55  Kan.  60a    §  55a 
a  v.,  6  La.  An.  691.    §  426. 
a  v.,  21  Md.  44a    §§118ill9L 


Price,  a  v.,  11  N.  J.  20a    §  5ia 
Priddy,  a  v ,  4  Hnniph.  42a    §  1009 
Pridgen  v.  a.  31  Tex.  42a    §  807. 
Priebnow,  a  v.,  14  Neb.  484.    ^§  8ia  88t 
Pries,  Reg.  v.,  6  Cox,  165.    §  754. 
Priester,  a  v.,  48  Minn.  37a    §  6a 
Priestley,  8.  t.,  74  Ma  24.    ^^  402,  40a 
Prim  V.  a.  36  Ala.  244.    §i;  1186,  ll8a 

V.  a,  82  Tex.  15a     §  54a 
Primelt  Reg.  v..  1  F.  &  F.  5a    §  llOa 
Primm,  a  T.,  98  Ma  36a    §§  1112,  1118; 

1114 
Primus  V.  a.  2  Tex.  Api  869.    §  35.a 
Prince,  Ex  parte,  27  Fla.  lOa    §  54a 

Reg.  ▼.,  11  Cox,  145.    §  55a 

Reg.  v.,  Li  R  1  G  C.  15a    §  50a 

Reg.  v.,  Li  R.  2  G  G  154.    ^§  134» 
451,  1105. 

Rex  v.,  2  C.  &  P.  517.    §630. 

V.  a,  a-i  Ala.  367.    §265. 

v.a.  80Ga.  27.    §  9JI4. 

V.  a,  44  Tex.  480.    §  514 

a  v.,  42  La.  An.  817.    §§  636.  537. 
Prindeville  v.  P.,  42  111.  217.    §  454 
Prindle  v.  a,  31  Tex.  An.  551.     §  116a 
Pringlo,  Reg.  v.,  9  G  &  P.  40a    §  75t 
Prior  V.  a,  41  Ga.  15a    §  27a 

V.  a,  4  Tex.  88a    §  1804 
Pritcbard,  Reg.  ▼.,  L.  &  G  84    §§  601» 
65a 

a  v.,  107  N.  G  921.    §9ia 
Pritchett  V.  a,  22  Ala.  3a    §  807. 

V.  a,  92  Ga.  8a    §g  500, 514 

v.a,  92  Ga.  6a    §  82a 

V.  a,  2  Sneed,  285.    §  54a 
Prius,  G  v..  9  Gray,  127.    §  960. 
Privett  Reg.  v.,  2  C.  &  K.  114    §  55a 
Prizer,  a  v.,  49  la.  531.    §§  Ilia  Hia 
Probasca  a  v.,  62  la.  400.    §§  59,  1314 
Probert,  Rex  v.,  2  East  P.  C.  103a    §  52L 
Proctor,  a  v..  90  Ma  334.    §§  101.  119a 
Prohibitory  Amendment  Cases,  24  Kan. 

700.     §g  92,  1201.  1209. 
Proper  v.  a,  85  Wis.  «ia    §§  448,  465, 

461. 
Proprietors  N.  R  Bridge,  G  v.,  2  Gray, 

33a    §§  18a  184 
Propst,  a  v..  87  N.  G  56a    §  1217. 
Prospect  Brewing  Co.,  In  re,  127  Pa.  St 

523.    §122a 
Prosaer,  Rex  v..  2  East,  P.  G  50a    §  495. 
Proud,  Reg.  v.,  K  R.  1  C.  C.  71.    ^  8~)a 

Reg.  v.,  Lu  &  G  77.     §§  631,  642. 051. 
Providence  v.  Bligh,  10  R.  L  20a    ^  122a 
Prowes.  Rex  v..  1  Moody,  84a    §  55a 
Pruitt  V.  a,  20  Tex.  Ap.  12a     §  274 
Pryor  v.  G,  2  Dana,  29a    §  54a 

a  v.,  80  Ind.  35a    §§  679,  604 

U.  a  v.,  8  Wash.  G  G  234.     §  135a 
Puckering,  Rex  v.,  1  Moody,  24a    §  541. 
Puckett,  G  v..  92  Ky.  20a    §  47. 
Pugh  v.a.  2  Tex.  A  p.  53a     §  26a 

a  v.,  7  Jones.  61.    §  150. 

a  v.,  101  N.  C.  737,     §  241. 
Pugalev,  a  v.,  75  la.  74a    §§  217,  1167. 
Pulbrook,  Reg.  v.,  9  G  &  P.  37.    §  75a 
Puibam,  Reg.  v.,  9  G  &  P.  280.    §  2ia 


661 


Paii-KAN.] 


TABLE  OF  OASES. 


[Vol.  I,  §§  1-742. 


Pullara  V.  a.  78  Ala.  81.    ^  634.  634. 
Pulle,  S.  v.,  12  Minn.  161    {^  IS,  955,  966. 
Piilliam  V.  Sw,  88  Ala.  1.    §.<  419. 426,427. 
Pullum  V.  a,  88  Ala.  190.    §  1185. 
Punshon,  a  v..  124  Ma  44a    §^  891. 424 
Purcell  V.  a,  14  Grat  679.    §  1303. 

C.  v.,  154  Mass.  88a    §  124a 
Purtlie.  a  v.,  67  N.  C.  336.    g§  818,  830. 
Purdv.  C.  T..  147  MaRS.  29.    §  1249L 

a  v.,  86  Wia.  2ia    §  947. 
Purley,  P.  v..  3  CSal.  564.    g  95a 
Purse,  a  v.,  4  MnCord,  472.    §  117a 
Purtell  V.  a,  43  Tex.  48a    g  54a 
Purvear  v.  a,  44  Ga.  221.    S  108a 

V.  a,  28  Tex.  Ap.  7a    ^  89a 
Putman  ▼.  a,  29  Tex  Api  454.    g§  1111, 

ma 

Putnam,  C  v.,  4  Gray,  la    S  18a 
a  ▼.,  29  Pa.  8t  29a    S  95a 

G  v.,  1  Pick,  tsa  §  108a 

aTMa5Ia.561.    §i^  921,  92a 
a  v.,  88  Me.  29a    §  12a 

a  v.,  18  a  G 175.  g  2oa 

PutDey,  a  ▼.,  PhilL  54a    «$  589. 
Pybasa,  a  ▼.,  4  Humph.  441.    §  2ia 
Poland  7.  a,  4  Soeed,  857.    gS  545,  69a 
V.  a,  88  Tex.  Api  88a    g50a 

Quaid,  a  ▼.,  43  La.  An.  107a    gg  128% 

1285. 
Quail,  Reg.  v.,  4  F.  &  F.  107a    g  20a 
Qualcer,  Reg.  ▼..  6  Cox,  357.    g  42a 

V.  a,  120  Ind.  92.    g  126a 
Quan  Gin,  In  re,  61  Fed.  R.  89a    g  184a 
guanatrora,  P.  v..  93  Mich.  254.  g  108a 
Quarles,  lu  re,  158  U.  a  53a    §  961. 

V.  a,  55  Ark.  la    §  182a 

V.  a,  5  Humph.  560.    g  129a 

T.  a,  1  Sneed,  407.    §  886. 
Quartemas  ▼.  a,  48  Ala.  269.    g  1087. 
Queen's   Case^  2  Brod.  &   Bing.    80a 

g989. 
Quesenberrr  t.  a,  8  Stew.  &  P.  80a 

§807. 
Quick,  a  T..  15  Rich.  84a    g42a 
Quipg.  P.  v.,  59  N.  Y.  8a    §94 
Quigley  V.  Aurora,  50  Ind.  2a    g  a 

V.  P.,  8  111.  801.    §  784 
Quimby  v.  Blackey,  63  N.  H.  77.    g  11. 
Quiu  V.  a,  65  Miss.  47a    g^  1017,    1021. 

a  v.,  3  Brev.  5ia    g  24a 
Qu;ncy,  P.  v.,  8  CaL  8a    g  891. 
Qiiinlan,  C.  v.,  153  Mass.  48a    g  124a 
Quinn  v.  P..  123  III.   33a    gg  546,  662, 
572.  689,  624 

P.  v.,  18  Cal.  12a    g  101. 

V.  a,  35  Ind.  485.     J§  95a 

V.  a,  123  Ind.  5a    g  124a 

a  v.,  47  la.  36a    g  6Ca 

U.  a  v.,  18  Blatch.  4a    g  95a 
Quitzow  V.  a,  1  Tex.  Ap.  47.  §g  549, 65L 

V.  a,  1  Tex.  A  p.  6a    g§  585,  56a 


Raake,  Reg.  v.,  8  G  &  P.  62a    g  75a 
Racny,  In  re,  49  Alb.  K  J.  25a    g  116a 
Ra "hels  y.  a,  51  Ga.  374    g  99a 
Radford,  Reg.  v.,  1  G  &  K  707.    g  781. 


Radford  V.  a,  85  Tex.  la    gSSa 

T.  a,  83  Tex.  Ap.  520.    g4da 
Radley,  Reg.  ▼.,  2  G  A;  K.  974    g  69a 

Reg.  v.,  1  Den.  45a    g  54a 
Rae.  P.  T.,  66  Cal.  42a    g  56a 
Rafferty,  G  ▼..  133  Mass.  574    §  138L 

V.  P.,  69111.  111.    g84a 

▼.  P.,  72  IlL  87.    gg  328,  840,  84a 

V.  a,  91  Tenn.  65a    gg  1^691. 
Raffety*s  Case,  2  Lewin,  271.    g  47a 
Ragan  V.  a,  67  Miss.  SSa    g  126a 
Ragazzini,  n.  a  v.,  50  Fed.  R.  92a  §184a 
Ragg,  Reg.  ▼.,  Bell,  2ia    g67a 
Ragland,  a  v.,  81  W.  Va.  45a    gda 
Ragsdale,  U.  a  v.,  Hempi  497.    g  Sa 
R>iher,  P.  v.,  92  Mich.  16a    gg  27%  28a 
Rahrer.InTe,140n.a54a    gg  104120a 
Raiford  v.  a,  59  Ala.  lOa    gg  199,  217. 

V.  a,  68Ga67a    g  1121. 
RaUing  T.  G,  110  Pa.  SL  lOa    §42a 

G  v.,  113  Pa.  St  87.    gg89,837. 
Railroad,  a  T..  52  N.  H.  52a    g  28a 

a  T.,  58  N.  H.  19a    g  28a 

a  v.,  58  N.  H.  5ia    g28a 

ay.,  59N.  H.8a    g4a 
Railroad  Cars,  U.  a  v.,  1  Abh.  G  C  19a 

gua 

Railroad  Ca  ▼.  Fuller,  17  WalL  56a 
g4a 

a  v.,  86  Ind.  114    g7a 
Railway  Ca    v.    Hauks,  78  Tex  80a 

g53a 
Raiuey  ▼.  a,  94  Ga.  599.    gg  677,  OSL 

V.  a.  8  Tex.  Apt  6a    §  1087. 
Rains  y.  a,  7  Tex.  Api  58a    g  557. 
Rainsbarger,  S.  y.,  71  la.  74a    g  88& 
Raischke,  P.  y.,  88  Cal.  501.    g562L 
Raisler  y.  a,  65  Ala.  64    g  1!^1. 
Raife  y.  U.  a,  11  Biss.  8a    g  85a 
Ramelsburg,  a  v.,  80  Ma  2a    g  67a 
Ramey  y.  a,  127  Ind.  24a    g  112a 

y.  a,  14  Tex.  409.    g  129a 
Ramirez  v.  a,  20  Tex.  Ap.  13a    §  614 
Ramsdell.  C.  y.,  130  Mass.  6a    g  13ia 
Ramsay,  a  y.  78  N.  G  44a    gg  1024, 

102a 

U.  a  y..  Hemp.  481.    g  8a 
Ramsey  y.  Foy,  10  Ind.  49a    g  8a 

y.  P.,  142  III  880.    g  5a 

y.  a,  43A1&404    g084 

a  y.,  5  Jones,  19a    g  889. 

a  y.,  82  Ma  18a    gg  160,  88a 
Rand  y.  G,  9  Grat  73a    gS  2^  7a 

Gy.,  7  Met  47a    gg  548,  552,  55a 

a  y.,  83  N.  H,  2ia    gg  217,  49a 

a  y.,  51  N.  H.  861.    gg  199. 1241. 

U.  a  y.,  17  Fed.  R.  14a    g  1841. 
Randall,  G  y.,  4  Gray,  Sa  gg  128,  24a 

G  y.,  119  Mass.  107.    g  617. 

Rex  y.,  Russ.  &  Ry.  19a    g  75a 

y.  a,  132  Ind.  53a    g  597. 

y.  a,  53  N.  J.  48a    gg  575,  596L 

y.  a,  53  N.  J.  488.    g  93a 

U.  a  y.,  Deadv.  524    g  lasa 
Randle  y.  a,  49  Ala.  14    g  56a 

y.  a,  12  Tex.  Ap.  250.    g  1087<, 

V.  a,  42  Tex,  58a    g  13ia 


662 


Vol.  II,  §§  743-1369.]       table  of  oasbs. 


[Ran-Reb. 


r;- 


•a" 


m 


Handle,  S.  v.,  41  Tex.  293.    §  1810. 
Randies.  H.  v.,  7  Humph.  9.    g  950. 
Randolph  v.  C.,  6  8er^.  &  R  89a  §§  220, 
224,  946,  950. 

G  v.,  146  Pa.  St  8a    §§  16,  22a 

P.  v.,  2  Park.  Or.  174.    §  449. 

V.  a,  9  Tex.  621.    g)^  83,  1284. 

a  v.,  1  Ma  Ap.  15.    ^  46. 
Rankin.  Rex  v.,  Riiss.  &  Ry.  4a  §  889. 

V.  a,  25  Tex.  Aa  694.    §1188. 

a  v.,  8  a  c.  43a  §  ii70. 

Ranney  v.  P.,  22  N.  Y.  4ia    §§  661,  67a 
Ransell,  a  v.,  41  Ck>nD.  48a    §  5a 
Ransford,  Reg.  v.,  18  Cox,  9.    §  220. 
Ransom  v.  a,  22  Conn.  15a    §  671. 

V.  a,  26  Fla.  864.    §§  1285,  ISOa 
Ransome  v.  a,  91  Tenn.  716.    §  1805. 
Rapier,  In  re^  148  U.  a  110.    gg  1817, 

1834. 
Rapley,  a  v.,  60  Ark.  la    §  65a 
Rapp  V.  a,  14  R  Mon.  614    g§  267,  274, 
804.  807,  8da 

U.  a  v.,  80  Fed.  R  8ia    g  1880. 
Rasberry  v.  a,  1  Tex.  Ap.  664.    gg  241, 

260. 
Raschke,  P.  t.,  78  CaL  87a    gg  560,  564. 
Rash  T.  a,  61  Ala.  89.    g  400. 

a  T.,  12  Ired.  882.    g  417. 
Rasnick  ▼.  C,  2  Ya  Caa  856.    gg  774, 

8oa 

Ratcliffe,  Reg.  v.,  10  Q.  R  D.  74    g  442. 
Ratekin  v.  a,  26  Ohio  St.  42a    g  497. 
Rater  V.  a.  49  Ind.  607.    §1247. 
Ratbbone,Reg.  v.,Car.&M.22a    g§557, 

1880^1335. 
Rathbun,  P.  v.,  21  Wend.  609.    gg  211, 

79L 
Ration  v.  a,  88  Tex.  Ap.  801.    g  1086. 
RaUiff,  a  y.,  10  Ark.  580.    §  102a 

a  y.,  82  la.  189.    g  118a 
Rattray  y.  a,  61  Miss.  877.    g  1065. 
Ratzkv  y.  P.,  29  N.  Y.  121    ^g  7^  101. 
Rau  yl  P.,  63  N.  Y.  277.    gOa 
Rauacher.  a  y.,  1  Lea,  9a    g  12ia 
Ravnra,  U.  a  v.,  2  Dall.  297.    §  14 
Rayen.  Rex  y.,  J.  Kel.  24    §  549. 
Rayenscroft,  Rex  y.,  Russ.  &  Ry.  161. 

S75a 
Rawles,  a  y.,  65  N.  C.  a34    §g  195,  282. 
Rawlins.  Rex  y.,  7  C.  &  P.  150.    g  50a 

Rex  v.,  2  East,  P.  G  617.    8  54a 
Rawson  y.  a,  19  Conn.  292.    gg  88,  84 
Ray  y.  a,  12  Bush,  897.    g  57a 

G  v.,  8  Gray,  441.    gg  210,  744,  752, 
761,  76a  79a 

Reap,  y.,  8  Yeates,  65.    g  947. 

y.  a,  66  Ala.  281.    g501. 

y.  a,  15  Qa.  22a    g  86a 

▼.  a,  1  Greene  (la,),  8ia    g  68a 

y.  a,  13  Tex.  Ap.  51.    g  566. 

a  y.,  50  Ala.  172.    g  1802. 

a  y.,  109  N.  G  7Sa    g44 
Rayantis,  a  y.,  56  Minn.  126.    g  70. 
Rayland,  a  y.,  81  W.  Va.  45a    g  86. 
Raymond,  G  y.,  97  Masa  567.    gg  8%  12a 

y.  P.,  2  Colo.  A  p.  329.    g  ^l 

P.  y.,  96N.  Y.  Sa    §  7a 


Raymond,  a  y.,  46  Conn.  845.    g§  617, 
62a 

a  y.,  20  la.  582.    gg  877,  881,  890, 
892. 

a  y.,  12  Mont  22a    gg  1307,  130a 

a  y.,  11  Nev.  98.    §g  32a  35a 

a  y.,  27  N.  H.  88a    g  1185. 
Rea,  Reg.  y.,  L  R  1  G  C.  8(55.    g  107a 

y.  a,  8  Lea,  85a    §  409. 
Reach  y.  a.  94  Ala.  lia    g  1087. 
Read  y.  G,  3  Bibb,  484    g  1 185. 

y.  G,  22  Grat  924.     ^5^  274  33a 

Rpg.  y.,  2  G  &  K  957.    ^§  249,  464 

Reg.  y.,  6  Cox,  134    g  96a 

Heg.  y.,  8  Q.  B.  D.  181.    g  62a 
Reader,  Rex  y.,  4  C.  &  P.  245.    gg  520^ 

53a 
Reading,  Rex  y.,  1  East,  180.    g  79a 
Ready  v.  S.,  62  Ind.  1.    g§  59,  1314 

a  v.,  44  Kan.  697.    §  480. 
Reagan  v.  a,  28  Tex.  Ap.  227.    gg  161, 

451. 
Real  y.  P.,  42  N.  Y.  27a    p  159, 169.  38a 
Ream  y.  G,  3  Serg.  &  R  207.    g  750. 
Reams  y.  a,  23  Ind.  111.    g  124a 
Reane,  Rex  y.,  2  East,  P.  G  734 
Reany,  Reg.  y.,  Dears.  &  R  151. 
Rearden,  Reg.  y.,  4  F.  &  F.  7a 

515. 
Reardon,  G  y..  6  Cush.  7a    gg  1086, 1094 

Reg.  y.,  L  R  1  G  C.  81.    g  72a 
Reason,  Reg.  y..  Dears.  226.    g  1330. 
Reayis  y.  a,  —  Wya  — ,  44  Pac.  R  6a 
S890. 

a  y.,  118  N.  G  677.    g  232. 
Reckards,  a  y.,  21  Minn.  47.    §  1187. 
Records,  a  y.,  4  Harr.  554    g  130a 
Rector,  P.  y.,  19  Wend.  569.    g  847. 

y.  a,  6  Ark.  187.    g  251. 
Reculist,  Rex  y.,  2  East,  P.  G  95a  g  76a 
Red,  a  y.,  7  Rich,  a    g  1284. 
Redd  y.  a.  68  Ala.  492.    g  419. 

y.  a,  69  Ala.  25a    §  87a 
Reddick  y.  a.  25  Fla.  lia    g  878a. 

y.  a,  31  Tex.  Ap.  587.    g  759. 

a  y.,  2  a  D.  124    g  68a 
Redding  y.  G,  8  R  Mon.  339.    g  127a 

y.  a,  91  Ga.  231.    S5  125a 
Redditt  y.  S.,  17  Tex.  (.la    §  130a 
Redemeier,  S.  y.,  71  Wis.  17a    g  17a 
Reder,  U.  a  y.,  69  Fed.  R  965.    g  135a 
Redfield,  a  y.,  73  la.  64a    gg  265.  28a 
Redford,  Reg.  y.,  11  Cox.  367.    g  631. 
Redgate  y.  Haynes,  1  Q.  R  D.  89.    g  18a 
Redman,  Reg.  y.,  L.  R  1  G  G  12.    g  78a 

y.  a,  86  Ark.  5a     g  12a 

y.  a,  1  Blackf.  429.     gg  609,  7ia 

y.  a,  28  Ind.  205.    g  141, 

a  v..  17  la.  329.    g  588. 
Redmond  y.  a,  36  Ark.  5a    ^§  12a  1267. 

y.  a,  85  Ohio  St  81.     g§  59a  70a 
Redstrake,  a  y.,  89  N.  J.  865.    §  78a 
Redus  y.  P.,  10  Cola  20a    ^  861. 

y.  a,  82  Ala.  5a    g  103a 
Reece,  a  y..  27  W.  Va.  875.    gg  508, 617. 
Reed  y.  G,  7  Bush,  641.    g  601. 

G  y.,  162  Mass.  2ia    g  124a 


663 


Bse-Ket.] 


TABLE  OF  OASES. 


[YoL.  I,  §§  1-743. 


Reed,  a  ▼.,  84  Pa.  St  27fL    §  1171. 

Reg.  v..  Car.  <&  M.  SiML    g^  188,  57t 

Reg.  v.,  8  CL  &  P.  «2a    g  758. 

Re^.  v..  11  Cox,  689.    §113^ 

Reg.  v.,  Dears.  2.57.    §  55a 

Rex  v.,  7  C.  &  P.  84a     55  67a 

y.  &,  16  Ark.  499.    S  873a 

T.  &,  54  Ark.  621.     §  615. 

V.  a,  8  lod  200.    §  382. 

V.  a,  28  Ind.  396.     gj^  756,  75a 

V.  a,  63  Miss.  405.    JS  267. 

V.  a,  15  Ohio,  217.    §  772. 

V.  a,  43  Tex.  819.    g§  897,  90L 

V.  a,  8  Tex.  Ap.  40.    §  571. 

▼.  a,  9  Tex.  Api  817.    §§  299,  88a 

V.  a,  11  Tex.  Ap.  509.    ^  29a 

▼.  a,  1 1  Tex.  Ap.  587.    §195. 

▼.  a,  14  Tex.  Ap.  662.     g§  503,  509, 
510. 

▼.  a,  16  Tex.  Ap.  58a    g§644^65a 

a  v.,  45  Ark.  83a    g  114a 

a  v.,  53  Kan.  767.    g§  804,  416,  426, 
430. 

a  v.,  41  La.  An.  581.    §  16a 

a  v.,  63  Me,  129.    g  421. 

a  v.,  12  Md.  26a    g  37a 

a  v.,  ST)  Ma  194    §  209. 

a  v.,  117  Ma  604    gi^  358,  S67. 

a  v.,  89  Vl  417.    8  460. 

av.,  40VL60a    §272. 
Reeder,  S.  v.,  86  a  a  497.   §§  84a  84a 
Reedy  v.  a.  22  Tex.  A  p.  271.    §  8ia 

a  v.,  44  Kan.  100.    §1120. 
Reekspear,  Rex  v.,  1  Moody,  84a  §§450, 

lloa 
Rec^  Rex  v.,  6  Q  &  P.  60a    §  ISSa 

Rex  v.,  7  G  &  P.  56a    §  50a 

V.  a.  7Ga.37a    §411. 
Reese  v.  Atlanta,  68  Ga.  844    §§  1224, 

133a 

V.  a,  73"Ala.  la    §  50. 

V.  a,  90  Ala.  624    g55  338,  878a 

a  v.,  83  N.  a  637.    §  7oa 

U.  a  v.,  4  Saw.  62a    §  674 

U.  a  v.,  92  U.  a  214    s  94a 
Reeves,  Reg.  v.,  5  Jur.  (N.  a)  617.   §  654 

Rex  v.,  2  Leach,  80a    g  780. 

V.  a,  96  Ala.  8a    §  102a 

V.  a,  7  Tex.  Ap.  27a     §  505. 

V.  a,  9  Tex.  447.    <5 129a 

V.  a,  12  Tex.  Ap.  19a    §  13ia 

a  v.,  15  Kan  896.    §  9ia 

a  v.,  97  Ma  66a  §§  18, 1111-2,  ilia 

U.  a  v.,  38  Fed.  R  404    $5 132a 
Regan,  Reg.  v.,  4  Cox,  335.     §§  526,  53a 
Reich  V.  a,  63  Ga.  6ia    ,fc5§  1257.  1261. 
Reichart,  G  v.,  108  Mass.  483.    §  1234 
Reichert,  U.  a  v.,  82  Fed.  R  14a    §§  966, 

13")3. 
Reid,  Reg.  v.,  Dears.  257.    §  62a 

Reg.  v.,  2  Den.  8a    §  484 

V.  a,  88  Ala.  8a    §  59a 

V.  a,  50  Ga.  55a     §  34a 

V.  a,  71  Ga.  865.     {^  24a 

V.  a,  8  Tex.  Afi.  430.    §  116a 

a  v.,  1  Ala.  6ia    §  1030. 

a  v.,  20  la.  4ia    §§  494,  500,  514 


664 


Reid,  a  T.,  125  Ma  4a    §  4a 
Reidel  a  T.,  26  la.  430.    §66t 
Reifsnyder  ▼.  Lee,  44  la.  101.    §  611. 
Reiley,  a  v.,  75  Ma  521.    §  189. 
Reilley  v.  a,  14  Ind.  217.    §  724 

XJ.  a  v.,  20  Fed.  R  4a     §  20. 
Reilly,  P.  v.,  50  Mich.  884    §§  85.  131S. 
Reily,  C.  v.,  9  Gray,  1.    g  124a 
Reinhart,  a  v.,  26  Greg.  46a    ^§  640»  65U 

655,65a 
Reinhold  V.  a,  130  Ind.  467.    ^509|,974» 

98a 
Reis,  a  ▼.,  9  Waah.  82a    §607. 
Reisin^er,  U.  a  v..  128  U.  a  89a    §  lOL 
Reiter,  G  v.,  78  Pa.  St.  164    §  90a 
Rembert  ▼.  a,  58  Ala.  467.    §  75a 

▼.  a,  56  Miss.  280.    §1164 
Remby,  G  v.,  2  Gray,  50a    §1274 
Remelee,  a  v.,  85  Vt  56a    §  127a 
Remmington  t.  a,  1  Greg.  28L    ^  89L 

1288,1285. 
Remnant;    Rex  v.,  Ruas.    &  Rv,    136L 

§54a 
Reneau  v.  a,  2  Lea,  720.    §  29a 
Renfraw,  a  v..  Ill  Ma  58a    §  32a 

V.  U.  a,  3  Okl.  161.    §126a 
Rennecke,  U.  a  v.,  28   Fed.   R    847. 

§  1350. 
Reno,  a  v„  41  Kan.  674    §  124a 
Renshaw,  Reg.  v.,  2  Cox,  885.    ^  58,  2S7. 
Renwick  v.  Morris,  7  Hill  (N.  Y.),  57a 

§  119a 
Reonnala,  a  v.,  14  La.  An.  27a    §  55a 
Reside  v.  S.,  10  Tex.  Ap.  67a    §  65a 
Revel  V.  a.  26  Ga.  275.    §§  321,  41^  421 
Revels  v.  a,  83  Fla.  30a    §  274 

a  v.,  Busb.  200.    §  605. 
Rexroth  v.  Coon.  15  R  L  85.    §  53a 
Reyburg,  G  v.,  122  Pa.  St  29a    §  12ia 
Reyburn,  U.  S.  v..  6  Pet  35a    §  1359. 
Reyelts,  a  v.,  74  la.  499.    §^  1248,  13721 
Reyes  v.  a,  34  Fla.  181.    §  1 15a 

V.  a.  10  Tex.  Ap.  1.    §  38a 
Reynolds,  Ex  parte,  87  Ala  l3a    §  69L 

V.  G,  93  Pa.  St  45a    §  4a 

G  v.,  14  Gray,  87.    §  937. 

G  v.,  89  Ky.  147.    §§  854, 125a 

G  v.,  120  Ma8&  100.    §  12a 

G  v.,  123  Mass.  454   §§  494,  504, 5ia 

P.  v.,  2  Mich.  42a    §714 

P.  v.,  71  Mich.  34a    §  68a 

v.  a,  73  Ala.  a    §1235. 

v.  a,  34  FJa.  17a    S§  889,  89a 

V.  a,  1  Ga.  22a    §8  389,  4ia 

V.  a,  27  Neb.  90.    §441. 

V.  a,  11  Tex.  120.    §  271. 

V.  a,  4  Tex.  Ap.  827.    §  257. 

V.  a,  14  Tex.  Ap.  427.    §  891. 

V.  a,  33  Tex.  Ap.  Sa    §  1261. 

a  v..  42  Kan.  330.    ^§  287,  847. 

a  v.,  106  Ma  14a    §  69a 

a  v.,  126  Ma  5ia    g  271. 

a  v.,  14  Mont  88a    §  77. 

a  v.,  95  N.  G  oia    g  82a 

a  v.,  47  Vt  297.    §137a 

V.  Stevenson,  4  Ind.  6ia    §  1834 

V.  u.  a,  98  u.  a  14a  g§  120, 107a 


ToL.  II,  §§  743-1359.]       tablb  of  oases. 


[Rey-Ril. 


Reynolds,  U.  S.  v.,  48  Fed.  R  215.    §  134a 
U.  a  v.,  48  Fed  R  721.    §  134a 
U.  &  T.,  1  Utah,  22a    §  107a 

Rhea  y.  a,  30  Tex.  Api  48a    §§440, 45a 
V.  a,  10  Yerg.  257.    §§  404.  614. 

Rhine,  a  v.,  84  la.  169.    gg  750,  75a 

Rhodes  V.  a,  78  Ya  69a    §§863,  88a 
Rex  y.,  1  Leach,  24    g  75a 
y.  a,  1  Coldw.  350.    #  249, 448, 464 
a  v.,  1  Houst  Cr.  a  47a  g§  305, 887, 

858,  36a 
ay.,48Ia.70a    8  511. 


a  y..  Ill  N.  a  647.    §§582,  58a 

ay..  Phill45a    §  24a 

U.  a  y.,  80  Fed.  R  431.  §?  1848^  1353L 

Rhodus  y.  a,  2  Duy.  15a    §  506. 

Riboisi,  R  y.,  89  Cal.  49a    §§  7ia  7ia 

Rice  y.  C,  8  Bush.  14.    §g  26^  27a 
G  y..  9  Met  25a    §  71. 
V.  Foster,  4  Harr.  47a    §  12ia 
▼.  R.  38  111.  435.    §§  1269,  1274 
▼.  R,  15  Mich,  a    ^§  268.  274 
R  y..  73  Cal.  22a    §  72a 
Reg.  y..  Bell,  87.    §  53a 
Reg.  v.,LRlGC.  21.    §118a 
Rexv.,  6C.  &R634    §754 
Rex  y..  3  East.  581.    §  324 
y.  a,  35  Fla.  28a    §§  447,  46a 
y.  a,  8  Heisk.  2ia    §717. 
▼.  a,  3  Kan.  141.    §§  82, 87. 
▼.a,  8  Ma  561.    §^36,287. 
▼.  a,  10  Tex.  54a    §§  1296,  1807. 
▼.  a,  10  Tex.  Ap.  28a    §  103a 
a  y.,  56  la.  431.    §§  1070.  113a 
a  y.,  83  N.  G  661.    §620. 
ay..  43  a  G  200.    §  84a 

Rich  y.  U.  a.  1  OkL  354    §§  876,  87a 

y.  u.  a,  2  oki  ua   §  87a 

Richards  y.  G.  13  Grat  80a    §  56a 
G  y.,  1  Mass.  337.    g  59a 
R  y.,  67  Cal.  4ia    §J5  956.  981. 
P.  v.,  1  Mich.  2ia    ^8  954  »67,  966, 

977  970. 
P.V.,  108N.  Y.  137.    §49a 
Reg.  y.,  1  G  &  K  53a    §  567. 
Reg.  y.,  11  Cox,  4a    §  787. 
Reg.  y.,  IF.  &F.  87.    §§  167, 17a 
Reg.  y.,  2  Q.  R  D.  311.    §  20a 
Respk  y.,  1  Yeates.  48a    §  89. 
Rex  y.,  Russ.  &  Ry.  28.    §  53a 
Rex  y.,  Russ.  &  Ry.  19a    §  75a 
y.  a,  86  Neh.  17.    §  45a 
a  y.,  89  Conn.  591.    §  154? 
ay.,  33  la.  42a    §455. 
a  v.,  72  la  17.    §§  1117.  Ilia 
a  y.,  32  W.  Va.  84a    §44 
a  y..  76  Wis.  354     §1134 

Richardson,  C.  y.,  126  Mhss.  84    §  107a 
Reg.  y.,  1  F.  &  F.  48a    §§  560,  67a 
Reg.  y.,  2  F.  &  F.  34a    §  642. 
Rex  y.,  6  G  &  P.  33a    gg  499,  717. 
Rex  y.,  1  M.  &  Rol).  40a    §  98a 
y.  a,  54  Ala.  15a    §  454. 
y.  a,  3  Cold w.  12a    glOt 
▼.  a,  84  Tex.  14a     §  1097. 
T.  a.  87  Tex.  84a    §1087. 
T.  a,  43  Tex.  45a    §577. 


Richardson  y.  a,  5  Tex.  Ap.  470.    §  1027. 
y.  a,  9  Tex.  Ap.  6ia    §  8ia 
y.  a.  28  Tex.  Ap.  2ia    §341. 
y.  a,  32  Tex.  A  p.  524    §  3ia 
a  y.,  45  La.  An.  69a    §  511. 
a  y..  38  N.  H.  20a    §§  14v\  924 
U.  a  y..  5  Cranch.  G  C.  84a    §  232. 
Richart,  a  y.,  57  la.  24a    g  617. 
Richels  y.  a,  1  Sneed,  606.    §§  232,  239. 
Richey  y.  G.  81  Ky.  524    §  88a 
Richie  y.  a.  58  Ind.  35a    §§238.  239,  454 
Richmond,  P.  v.,  29  Cal.  414    §  151. 
Reg.  y.,  Bell,  14a    §  75a 
Reg.  y.,  1  G  &  K  24a    §  777. 
Reg.  y..  29  L  T.  40a    §  554 
a  y.,  42  La.  An.  299.    g  373a. 
Rickart  y.  P.,  79  III  85.    g  124a 
Ricker,  8.  y..  29  Me.  84    g§  2ia  217, 2ia 
Rickert,  P.  y.,  8  Cow.  22a    g  83a 
Ricketson,  G  y.,  5  Met  4ia    g  1847. 
Ricketts,  Rex  y.,  8  Camp.  6a    §  25a 

U.  a  y.,  1  Cranch,  G  G  164    §  25a 
Rickey,  a  y.,  9  N.  J.  29a    §§  954  960, 

962,  96a  077. 
Rickman,  Rex  y.,  2  East,  P.  G  1034 

§52a 
Ricks  y.  a,  19  Tex.  Ap.  80a    g98a 

a  y.,  82  La.  An.  109a    §  307. 
Ricord,  Ex  parte,  11  Nev.  287.    §  62a 
y.  Central  Pac.  R  Ca,  15  Nev.  167. 

Kiddie,  AtVy-Oen*l  y.,  2  Cr.  &  J.  49a 

gl94. 

y.  a,  49  Ala.  88a    §§  241,  24a 

y.  a,  8  Heisk.  401.    §  38a 

y.  a,  80  Tex.  Ap.  42a    §§1057.1060. 

a  y.,  20  Kan.  711.    §  307. 
Ridenour  v.  a,  65  Ind.  411.    §  103a 

y.  a,  38  Ohio  St  27a    §§  123.  26a 
Rider,  a  v..  90  Mo.  54     $s§  309.  42«. 
Ridgeley,  Rex  v..  1  East,  P.  C.  171.  §  777. 
Ridge  way  v.  a,  41  Tex.  231.    §§  572, 597. 

U.  a  y.,  31  Fed.  R  144    §  17a 
Ridgley,  a  y.,  10  La.  An.  80a    §  99a 
Ridgway,  C.  y.,  2  Ashm.  247.     §  98a 

Reg.  v.,  8  F.  &  F.  83a    §  67a 
Ridley,  Rex  v..  2  Camp.  65a     §  130. 

a  y.,  48  la.  87a    §§  51 1,  5ia 

a  y.,  114  N.  C.  827.    §  85a 
Ridling  y.  a,  56  Ga.  601.    g  1261. 
Ridout  y.  a,  6  Tex.  Ap.  24a    gji  23a  255. 
RIebe,  a  y.,  27  Minn.  815.    §  76a 
Ried,  U.  a  y..  42  Fed.  R  134    g  133t 
Rigby  y.  a,  27  Tex.  Ap.  55.     §  911. 
Rigg,  a  y.,  10  Nev.  284    §g  226, 23a  238^ 

266  279. 
Riggins  y.  S.,  4  Kan.  17a    §  75a 
Riggs,  C.  v.,  14  Gray,  87a     §  58a 

y.  a,  7  Lea.  47a    g  102a 

y.  a,  26  Miss.  51.    §  381. 

v.  a,  80  Miss.  635.    g§  342,  889. 

a  y.,  1  Houst  Cr.  C.  12a    §  48a 

a  v..  22  vt  821.  §  104a 

Rights,  a  v.,  82  N.  G  67a    §  6ia 
Riley's  Case,  2  Pick.  17a    §  7a 
Riley  v.  G.  94  Ky.  26a    §§  807,  Sit 
C.  y.,  14  Bush,  44    §  I27t 


665 


Kii/-RoB,] 


TABUS  OF  0ASB8. 


[Vol.  I,  §§  1-741 


Mey.  P.  v.,  75  CaL  9a    §475. 

Keg.  v.,  Deai-8.  149.    ^  57a 

Re«.  v.,  18  Q.  a  D.  481.    g  4«a 

▼.  a,  16  Conn.  47.    gg  931.  933. 

▼.  a,  9  Humph.  646.  ^^  354. 369, 87a 

▼.  a,  95  Ind.  446.    ^  119a 

V.  a,  48  Miss.  897.  gi^*  1286, 1237, 1274 

V.  a.  20  Tex.  Ap.  lOa    g  409. 

a  v.,  28  la  547.    §5  680. 

a  v.,  42  La.  An.  995.    §  4ia 

a  v.,  86  Me.  144.    §  1267. 
RInnldi  Reg.  v..  L  &  CL  330.    §  75a 
Rimiskopf.U.  a  v.,  6BiaB.259.    g  964 
Rinehart,  a  v.,  75  N.  a  5a    §§885. 

a  v..  106  N.  G  787.    S  1035. 
Ring,  a  y.,  29  Minn.  7a    g  64a 
Ringer  ▼.  a,  88  Tex.  Ap^  18a    g  1087. 
RinKBted,  P.  v..  90  Mich.  871.    g  1264 
Riojaa  v.  a,  8  Tex.  Ap.  49.    §  504 
Ripley,  a  v.,  2  Brev.  800.    §;§  589.  591. 

a  T.,  81  Me.  886.    g§  967,  975. 
Rippj  y.  a,  2  Head.  217.    §§303.8061 
Risby  V.  a,  17  Tex.  Ap.  517.    §  8ia 
Rbher,  a  y.,  1  Rich.  219.    g  605. 
Rising,  a  y.,  10  Ney.  97.    §827. 
Risk  y.  a,  19  Ind.  152.    §  1 129. 
Rispal,  Rex  y.,  1  W.  B1.  36a    §  96a 
Ritcher  y.  a,  68  Mi8&  804    §  125a 

y.  a,  88  Tex.  643.    §544 
Ritchey  v.  a,  7  Blackf.  I6a    §  52a 
Ritchie  T.  P..  155  III.  9a    §§  55,  77. 

a  y.,  107  N.  C.  857.    §.:i  934, 1126L 
Rithers  Case,  Cra  Eliz.  14a    §  852. 
Ritson,  Reg.  v..  L.  R.  1  C.  C.  200.     §  76a 
Ritte  y.  G,  18  a  Mon.  35.    §§  1285.  I8ia 
Ritler  y.  a,  88  Tex.  60a    §^  H28.  831. 
Ritzman  y.  P.,  110  III.  362.    §S  196,  877. 
Rivrra  V.  a,  97  Ala.  72.    §g  893.  894 

V.  a,  10  Tex.  Ap.  177.    §g  811, 815. 

a  v.,  58  la.  102.     g§  690,  691. 

a  v.,  60  la.  381.    §§  546,  548,  67a 

a  y.,  66  la.  65a    §  922. 

a  y.,  68  la.  611.     g,^  495,  514 
Rives  V.  a,  74  Ga  875.    §  262. 
Rix  V.  a,  38  Tex.  Ap.  353.    ^  214 
Roach  V.  P..  77  111.  25.     §  305. 

P.  v..  17  Cal.  29a    §  4ia 

V.  a,  5  Coldw.  39.     S  720. 

v.  a,  34  Ga  7a    §§809,881. 

V.  a.  8  Tex.  A|>.  47a    §  361. 

a  v.,  75  Ma  12a    §§  1220,  124a 
Roadley,  Reg.  v.,  14  Cox.  46a    g  464 
Roane,  a  v.,  2  Dev.  5a     g§  298.  305,  808. 
Roanoke  Ca,  a  v.,  109  N.  0.  860.    §  1187. 
Roark,  C.  y.,  8  Cash.  2ia     §  922. 
Robb.  Reg.  y.,  4  F.  &  F.  59.    §  llOa 

y.  a,  52  Ind.  216.    §  119a 

T.  a,  85  Neb.  285.     ^  617. 
Robberson  v.  a,  8  Tex.  A  p.  50a    §  a50. 
Robbins  y.  P..  95  111.  175.    §§  1306.  1807. 

P.  v.,  70  Mich.  18a    §1252. 

V.  Shelby  Ca  Taxing  Dist,  120  U.  a 
489.    §44. 

y.  a,  20  Ala  36.    §  24a 

y.  a,  8  Ohio  St.    131.    §§  826,  858» 
854.  361,  425,  42a 

y.  a,  33  Tex.  A  p.  57a     §  209. 


RobbinA  a  y..  124  Ind.  80a    §  1311. 

Roben,  a  v.,  39  la  424    §  1279. 

Robenson  y.  S..  100  Ala  37.  §§  1283;  1835. 
y.  a,  53  Ark.  5ia    §  309. 
y.  a,  15  Tex.  Ap.  817.    §  25a 

Robert  ▼.  G,  10  Leiglu  686.    §  1804 

Roberts  y.  Brown,  10  Bing.  519.     §  iOSL 
y.  G,  liaMon.a    §  13ia 
G  y.,  1  Cush.  605.    §  122a 
G  ▼.,  108  Masa  29a   §§  205.  877, 42a 
G  y.,  132  Masa  267.    §  1174 
T.  Mason,  10  Ohio  St  277.    ^  It 
y.  P.,  9  Cola  55a    §§666,  68a 
y.  P.,  19  Mich.  401.    §§  159. 161,  1284 
Reg.  y.,  2G&K607.    §89a 
Reg.  y..  Car.  &  M.  aia    §75& 
Reg.  y.,  8  Cox,  74    §  5oa 
Reg.  y.,  Deara  53a    g§  775,  777. 
Resp.  y.,  2  DalL  124    §§  1080,  109Ql 
Rex  y.,  1  Camp.  899.    g  98a 
Rexy.,  7G&P.  485.    §6461 
Rex  y.,  2  East,  P.  G  487.    §508. 
y.  a.  61  Ala  401.    §  6ia 
y.  a,  68  Ala  15a    §  307. 
y.  a,  7  Coldw.  35a    §§  521,6221 
y.  a,  26  Fla  860.    g  I22a 
y.  a,8  0a8ia    g  15a 
y.  a,  65  0a43a    §8oa 
▼.  a,83Ga86a  §§ 57a 577, 578^ 59ft 
▼.  a,  2  Head.  501.    §67a 
y.a,  14Mo.l3a  §g  142, 828^ 840^ Oaa 
y.  a,  55  Misa  421.    §511. 
y.  8,72Misa  lia    §794 
y.  a,  82  Ohio  St.  17L    g  129a 
y.  a,  2  Tex.  Api  4    §  79a 
V.  a,  5  Tex.  Api  141.    §  42a 
y.  a,  17  Tex.  Ap.  8a    §617. 
y.  a,  17  Tex.  Apt  14a    §  82a 
y.  a,  21  Tex.  Apu  46a    §  56a 
y.  a,  80  Tex.  Ap.  291.    §^  309,  Sift 
a  y.,  1  Hawka  34a    §  839. 
a  y.,  11  Humph.  53a    §  85a 
a  y.,  84  Me.  320.    §§  960,  97QL 
a  y.,  15  Ma  2a    §  32a 
a  y.,  52  N.  H.  492.    §  925. 
a  y.,  59  N.  H.  25a    g4a 
a  y.,  101  N.  G  744    §  82a 

Robertson,  In  re,  156  U.  S.  18a    g  86t 
y.  Baldwin.  —  U.  a  — ^,  17  a  G  R 

82a    §1347. 
a  y.,  162  Masa  90.    §§877,880,881, 

388,  40.i. 
Pennsylvania  y.,  Addia  24a    §  296. 
P.  v„  67  Cal.  64a    §  8ia 
Reg.  v.,  L  &  C.  48a    §737. 
y.  a,  54  Ark.  604     §  865. 
y.  a,  2  Lea,  23a    §§  130,  851. 
y.a,  1  Tex.  Api  811.    §594 
y.  a,  5  Tex.  Apt  155.    §  12ia 
y.  a,  12  Tex.  A  p.  541.    §§  1209, 122a 
y.  a.  30  Tex.  Ap.  49a    §  46a 
a  y.,  30  La.  An.,  PL  1, 84a    §  880. 
a  y.,  38  La  An.  6ia    §  45& 
ay.,  86N.  C.62a    §1187. 

Robinius  y.  a,  68  Ind.  285.    §§128^1807, 
1314 
y.a,  67  Ind.  94    §1257. 
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Bobins,  Roa:.  v.,  1  C.  &  K.  456.    §§  1103, 
1105. 

Reg.  v.,  1  Cox.  114.    S  1155. 

Reg.  v.,  DeaiN.  418.    §  55a 

Reg.  2  M.  &  RoU  513.    §  46a 

▼.  8.,  0  Tex.  A  p.  600.    §  349. 
Bobinson,  Ex  parte,  29  Tex.  Api  186. 
8  85. 

Ex  parte.  80  Tex.  Ap.  49a    §§  65, 66, 
1170. 

▼.  C,  16  R  Mon.  609.    §§271,274 

▼.  a,  6  Bush,  809.    8  1074. 

V.  G,  6  Dana,  287.    §  124a 

V.  G,  88  Ky,  386.    §1079. 

▼.  G,  101  Mass.  27.    g§  731,  73a 

▼.  Gulp.  3  Brev.  302.    §  11. 

P.  v.,  17  Cal.  36a    f5  876. 

Reg.  v.,  Bell,  84.    §§539,692. 

Rpg.  v.,4F.  &F.  4a    §i^  716.  724 

Rex  T.,  2  East.  P.  G  1010.    §  96a 

Rex  v.,  2  East,  P.  G  lUa    §  72a 

Rex  T.,  2  M.  &  Rob.  14.    §  78a 

Rex  v.,  1  Moody,  827.    §  500. 

T.  8.,  52  Ala.  687.    §  50a 

T.  a,  38  Ark.  54a    §1826. 

▼.  a,  88  Ark.  641.    1 123a 

▼.  a.  69  Ark.  841.    §  1284. 

T.  a,  1  Coldw.  12a    ^'§  549,  656. 

▼.  a,  18  Fla.  89a    §§862,88L 

▼.a,  lOa.563.    §54a 

▼.  a.  82  Qa.  535.    §930. 

It  a,  128  Ind.  397.    §  1126. 

▼.  a,  58  Md.  151.    §507. 

T.  a,  58  N.  J.  41.    §§693,694 

V.  a,  24  Tex.  152.    »  18ia 

T.  a,  81  Tex.  17a    §  282L 

▼.  a,  11  Tex.  Api  40a    §  54'S. 

▼.  a,  16  Tex.  Ap.  347.    §  88a 

▼.  a,  22  Tex.  Ap.  12a     §§  616,  617. 

a  ▼.,  8  DeT.  &  B.  180.    §  829. 

aT.,  28Ia514    §1190. 

a  T.,  29  La.  An.  364    §480. 

a  v.,  85  La.  An.  964    §60a 

a  v.,  33  Ma  564    §§  82.  87. 

a  v.,  89  Me.  150.    §§  1273, 127a 

a  T.,  49  Ma  285.    M  1204  1252. 

a  v.,  85  Me.  195.    §  740. 

a  v.,  65  Minn.  16a    §  18a 

ay.,  73  Ma  806.    §85a 

av..29N.  H.274    §845. 

a  T.,  16  N.  J.  507.    §§  757,  794  797, 

8oa 

a  v.,  35  N.  J.  71.    §  504 

av.,  8iaG45a  §271. 

a  v.,  85  a  G  840.    §515. 

a  ▼.,  40  a  G  55a  §  1301. 

a  y.,  12  Wash.  34a    §§  208.  88a 

a  y.,  12  Wash.  491.    §412. 

a  y.,  20  W.  Va.  7ia     §§  169,  162, 
860. 

U.  a  v.,  4  Dak.  73.    §  861. 
Robison  y.  Miner.  68  Mich.  54a    §  1206. 

Pennsylvania  y..  Addis.  14    §§  837, 
841. 
Roblea  P.  v..  34  Cal.  591.    §  615. 
Robnett  v.  P.,  16  III.  Ap.  299.    §§  1117, 

11^9. 


1294 
S221. 
1106a, 


Robson.  Reg.  y..  9  G  &  P.  42a    §  75a 

Reg.  v.,  L.  &  G  9a    §  554 

Reg.  v.,  16  Q.  R  D.  137.    gg  631, 668. 

Rex  y..  Russ.  &  Ry.  41  a    §  0«2. 

y.  a.  83  Ga.  166.    ^§  648,  649,  65a 
Roby.  G  y..  12  Pict  496.    §  22. 

'P.  y..  52  Mich.  577.  §§  128. 1237, 1264 
Roche  y.  a,  84  Ga.  7a    g  381. 
Rochforde.  a  y.,  52  Mo.  l9a    §  983. 
Rockmore  y.  a.  93  Oa.  12a    §  34a 
Rockwell,  P.  y.,  39  Mich.  50a    §  285. 

ay.,  82  la.  42a    §  126a 
Roddy  y.  Finnegan.  48  Md.  490.    §  92a 
Roden,  Reg.  v..  12  Cox.  63a    §  4ia 

y.  a.  97  Ala  54.    §  811. 
Roderica.  a  y..  35  Tex.  507.    i 
Roderick,  Rpx  y.,  7  C.  &  P.  79i 
Roderigas,  P.  y.,  49  CaL  a 
1111. 

ay.,  7Ney.  32a    §27a 
Rodgers  y.  Kline.  56  Misa  80a    §111. 

V.  P.,  86  N.  y.  86a    §495. 

V.  a,  26  Ala.  7a    §§  1285. 1301. 1804 

y.  a.  50  Ala  102.    §  877. 

▼.  a.  80  Tex.  Apt  5ia    §§  44a  450. 

U.  a  y.,  1  Mackey,  4ia    §  560. 

u.  a  y.,  150  u.  a  24a  §  14 

Rodifer  y.  &,  74  Ind.  21.    §  130a 
Rodman,  a  v.,  62  la.  45a    §  612. 

a  y.,  58  Minn.  39a    §  4a 
Rodriguez,  Ex  parte,  39  Tex.  705.    §  94a 

y.  a,  8  Tex.  Ap.  12a  §§  267.  804 
Rodway,  Reg.  y.,  9  G  &  P.  784  §  56a 
Roe,  Reg.  y.,  11  Cox,  554    §  58a 

y.  a,  82  Ala  6a    g  82a 

ay.,  12 vt 9a  §52a 

Roebuck,  Reg.  y.,  Deara  &  E  24.  §  669. 

Rogers,  Ex  parte.  10  Tex.  Ap.  655.    §  793. 
y.  G,  5  Serg.  &  R  46a    §§  226,  2611. 
C.  y.,  135  Masa  53a    §  124a 
G  y.,  7  Met  500.    §§  20. 13H,  157, 15a 
G  y.,  1  Serg.  &  R  124.    §§  83a  841. 
y.  P.,  9  Colo.  46a     ^  68,  64 
P.  y.,  18  N.  Y.  a    §§  160,  162. 
Reg.  y.,  8  G  &  P.  62a    §  764 
Reg.  y.,  9  G  &  P.  41.    §  75a 
Reg.  y..  5  (Jox,  29a    §  1330. 
Reg.  y.,  37  L.  J.  M.  C.  8a    §  714 
Reg.  y.,  L  R  1  C.  C.  IStJ.    S  553. 
Reg.  y.,  2  Moody,  85.    §  785. 
Reg.  y.,  3  Q.  B.  D.  28.    §  65a 
Rex  y.,  2  East,  P.  G  50a    §  495. 
y.  a,  62  Ala  17a    §  305. 
y.  a,  60  Ark.  7a    §292. 
y.  a.  1  Tex.  Ap.  187.    §  46a 
y.  a,  8  Tex.  Ap.  401.    §  750. 
y.  a.  26  Tex.  Ap.  404    |5§  522,  52a 
y.  a,  80  Tex.  Ap.  462.    §§  1057, 1060. 
a  y..  18  Kan.  7a    §§  30a  8ia 
a  y.,  54  Kan.  68a    §  499. 
a  y.,  89  Mo.  481.    §J5 127a  1274 
a  y.,  108  Mol  202.    §§448.1100. 
y.  Winch,  76  la  54a    §  45a 

Rogier,  Rex  y.,  1  R  &  C.  272.    §§  1187, 
130a 

Rohf rischt,  a  y.,  12  La  An.  8821    §§  5M, 
53a 
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Rohrbacher  ▼.  Jackson,  61  Misa  783L 

Rohrer  v,  &.,  18  Tex.  A|x  16a    §  877. 
Roland  y.  &,  9  Tex.  Api  277.    §  1099. 
RoUand  t.  C,  82  P&  St  306w    g§  89, 106^ 
501. 

T.  a,  85  Pa.  St  ee.    g§  12,  500.  604. 
Rolle,  e.  ▼.,  80  La.  An..  Ft  iX  991.  g  121t 
Roller,  &  v..  77  Ma  120.    §  98. 
Rollins  V.  Sm  98  Ala.  79.    ^  546L 

Y.  S.,  6*i  Ind.  46.    §252. 

V.  &,  22  Tex.  An.  54a    g76a 

a  v.,  28  Ind.  890.    §  604. 

&  v.,  8  N.  H.  550.    ^  1%  102^  489, 
490. 

&  v.,  55  N.  H.  101.    g  1021. 

a  v.,  113  N.  a  72a  §§  29a  807. 

Roman  v.  a,  41  Wis.  8ia    g  84a 
Romans  v.  a,  51  Ohio  St  52a    g  76a 
Rome  T.  Lumpkin.  5  Oa.  447.    g  1217. 
Romero  v.  a.  24  Tex  Ap.  180.    §  6ia 

V.  a.  25  Tex.  Aol  894.    g  6ia 
Romine^  T.  v.,  2  N.  M.  114    gg  859,  86a 
Romp  V.  a,  8  G.  Or.  (la)  27a  ggl291,18ia 
Roode  V.  a,  5  Neb.  174.    g  75a 
Rook,  a  T.,  42  Kan.  4ia    g  605. 
Rooker  y.  a,  65  Ind.  8a    g  79a 
Rooney,  a  y.,  142  Mass.  474     ^  124a 

Rexy..  7a&P.  5ia    g611. 

Rex  y.,  7  a  &  P.  517.    g  477. 
Roosnel],  G  y.,  143  Mass.  8a  gg  443,468-4 
Roper,  a  y.,  8  Dev.  47a    g  571. 

a  y.,  1  Dey.  &  R  20a    §  118a 

a  y..  88  N.  G  65a    g  520. 
Roquemore  y.  a,  19  A1&  52a    gg  180L 

1803.  1304 
Rorie,  a  y.,  23  Ark.  72a    gg  1284^  1297. 
Rose,  P.  y.,  85  Cal.  37a    g  603 

P.  y..  12  Johns.  33a     g  98a 

Reg.  v.,  15  Cox,  540.     g  8ia 

V.  a,  19  Tex.  Ap.  470.    g  lia 

a  v.,  82  Ma  560.    gg  12,  1136. 
Rosecrans  v.  U.  a.  —  U.  a  — ^,  17  a  G 

R.30a    gl330. 
Rosen  y.  U.  a,  161  U.a  2a    g§  128, 

133a 

Rosenberg,  P.  y.,  188  N.  Y.  4ia    gg  1171, 

ina  117a 
Reg.  v.,  1 G  &  K.  2aa   g  55a 

Rosenstein,  Rexy.,2G&P.4l4    gll5a 
y.  a,  9  Ind.  Ap.  290.    g^  lOia  lOia 
Rosinski,  Rex  y.,  1  Moody,  la    g  23a 
Ross's  Case.  2  Pick.  165.    gg  28.  7a 
Ross  V.  Bruce,  1  Day,  lOa    g  80a 
y.  G,  2  B.  Mon.  417.    g  1141. 
G  y.,  2  Mass.  37a    g  79a 
y.  P.,  5  Hill  (N.  Y.),  294    g56a 
P.  v.,  65  Cal  104    g  615. 
P.  y.,  103  CaL  425.    gg  878,  88t 
Rex  y.,  2  East  P.  G  1067.    g  82a 
y.  a.  62  Ala.  224    g  23a 
V.  a.  1  Blackf.  39a    g  6oa 
y.  a,  15  Fla.  55.     g  48a 
T.  a,  59  Ga.  24a    g  33a 
y.  a,  10  Tex.  Ap.  455.    §§  142,  840. 
y.  a,  16  Tex.  Ap.  554     gg  50a  Pia 
a  y.,  7  Blackf.  32a    gg  1290, 1291. 


Rofls,  a  y.,  4  Ind.  541.    §9ia 
a  v.,  21  la.  467.    g  lia 
a  T.,  4  Jones.  8ia    g  8da 
a  v.,  82  La.  Ad.  854    g  80& 
a  v.,  25  Ma  42a    §124 

ay., 29 Ma sa  gg2ia8oa 

ay.,  49Ma4ia    g  lOL 

ay..  76N.  G24a    §1181. 

U.  a  v.,  1  GalL  624    g§  196^201,«21, 

185a 
U.  a  y.,  Morris,  164    869& 
Roeson  y.  a,  92  A1&  7a    gg  1291,  lS8t 

129a  i3oa 

Roswell,  a  y.,  6  Conn.  44a  gg  1083, 112a 
Roten  y.  a,  81  Fla.  514    gg  328^  4Sa 

ay.,  86N.  G701.    §1089. 
Roth  y.  a,  51  Ohio  St  20a    g  4a 

y.  a,  10  Tex  Ap.  27.    gg  552,  69a 

ay.,  17  la.  88a    g  109a 
Rothschild  y.  a,  13  Lea,  294    §  079. 

y.  a,  7  Tex.  Api  5ia    g  873a. 
Roubles,  a  y.,  48  La.  An.  200.    g§  634, 65a 
Rouch,  a  y.,  47  Ohio  St  47a    ^  0,  la 
Roudenbush,  U.  a  v.,  1   Baldw.  514 

gg  161,  767,  80a 
Rough,  Rex  y.,  2  East;  P.  G  607.    g  53a 
Rouland  y.  a,  55  Ala.  2ia    g50a 
Round,  a  y.,  82  Ma  67a    g  llOL 
Rounds  y.  a,  78  Me.  4a    g  757. 

ay.,  76  Me.  12a    §80a 
Rountree  y.  a,  58  Ala.  88L    §§649^648, 
571.  607. 

y.  a,  10  Tex.  Aa  lia    gg  194^  29L 

V.  U.  a,  1  Pinn.  5a    826a 
Rourke,  C.  y..  10  Cush.  897.    §|  54^,  S4a 

Rex  y.,  Russ.  &  Ry.  38a    §  499. 
Rouse  y.  a,  4  Ga.  136.    §  771. 
Roush  y.  a,  84  Neb.  325.    gg  771,  TTSl 
Route.  U.  a  y.,  33  Fed.  R  24a    ^  674, 

690,  135a 
Royer.  a  v.,  10  Nev.  88a    g  86a 
Row,  a  y.,  81  la.  138.    g  296. 
Rowan  y.  a.  30  Wi&  12a    g  36a 
Rowe,  Re^.  y..  Belt,  9a    g  54a 

a  y..  98  N.  ( ■.  62a    g  50L 
Rowed,  Re?,  y.,  3  Q.  B.  180.    §  1154 
Rowlands.  Reg.  y..  2  Den.  364    g  984 
Rowley,  Rex  v.,  R3'.  &  M.  (N.  P.)  29a 
gg  874,  88a 

ay.,  12  Conn.  101.    gg  667,  958;  964, 
95a 
Roy,  G  y.,  140  Mass.  43a    g  7a 

a  y..  91  Ind.  417.    §  132a 

y.  a,  2  Kan.  40a    §  38a 
Royal,  P.  y.,  53  Cal.  6a    g  451. 

y.  a,  9  Tex.  44a    g  130a 
Royall  y.  Thomas.  28  Grat  18a    g  824 

U.  a  y.,  8  Cranch,  G  G  620.    §  Sa 
Royce,  P.  y.,  106  Cal.  17a    Jig  635,  68a 

Rex  y.,  4  Burr.  207a    gg  8a  20a 
Royster,  a  y.,  65  N.  G  539.    g  594 
Rozelle,  In  re.  57  Fed.  R  15a    §  44 

P.  y..  78  Cal.  84.     gj^  217,  2ia 
Rubin,  G  y..  165  Mass.  45a    ^  56^  67a 
Ruble  y.  a,  51  Ark.  17a     g  IJ 
Ruby  y.  a,  7  Ma  20a    g  267, 

ay.,  61  la.  8a    g504 
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RubY»  a  v.,  68  Me.  548.    §^  31%  2ia 
Rucker  v.  S.,  95  Ga.  465.    §  554. 

V.  S.,  67  Miss.  82a    §1325. 

T.  a,  7  Tex.  Ap.  549.    gg  194.  875. 

aT.,98Mo.  Sa    §200. 
Ruddle,  a  v.,  142  P&  St  144    §§  1184, 

1186. 
Radge,  Reg.  ▼.,  18  Cox,  17.    §  625. 
Rudick,  Reg.  v..  8  C.  &  P.  287.    §  473. 
Rddland,  Reg.  v.,  4  F.  &  F.  495.    §  440. 
Rufer  y.  a,  25  Ohio  St  464.    (^§  888,  416, 
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Rex  y.,  2  East,  P.  G  497.    §  494 
Rex  y.,  2  East,  P.  G  78a    §48a 
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Smilh,  Rex  ▼.,  1  Leach,  ?Sa    ^  Sm 
Kez  ▼.,  1  Moody,  17a    g  50a 
Rex  T.,  1  Moody,  47a    §  554 
Rex  T.,  1  M.  &'Rob.  25a    k  494 
Rex  v.,  Ry.  &  11  295.    §  552L 
Rex  v.,  1  Russ.  Cr.  74a    §  29a 
Rex  y.,  Russ.  &  Ry.  267.    g  624 
Rex  y.,  Rii8&  &  Ry.  417.    6  504 
Rex  y.,  Russ.  &  Ry.  5ia    g  684 
y.  Shultz,  2  III.  490.    §i^  504,  56a 
V.  Seward,  8  Pa.  Sl  84a    g  la 
V.  Smith,  84  Tenn.  47a    g  17. 
y.  a,  22  Ala.  54    §  ISoa 
▼.  S.,  28  Ala.  8a    g  180a 
V.  &,  87  Ala.  47a    ?§  1296.  180a 
▼.  a,  89  Ala.  554    §  1087. 
V.  a,  47  Ala.  54a    S  455. 
V.  a,  52  Ala.8dL    g  130a 
y.  a,  55  Ala.  59.    §  55a 
V.  a,  68  Ala.  55.    g  1291. 
y.  a,  68  Ala.  4-24    g^  387,  85a 
V.  a,  76  Ala.  7a    g  93a 
V.  a,  81  Ala.  74    g  93a 
V.  a,  82  Ala.  4a    55  la 
V.  a.  83  Ala.  2a     gij  27a  88a 
V.  a,  84  Ala.  4:Ja     g  84a 
V.  a,  86  Ala.  2a    gg  207,  8ia 
V.  8.,  8«  Ala.  57.     i$  1087. 
y.  a,  88  Ala.  2a    §§  19a  274 
y.  a,  88  Ala.  7a     gg  207,  807,  889, 


27a 

1031. 

g  88a 86a 

^^  571,  6ia 
^888»88a 

214 

29a 

1204 

157,  isa 


844  411. 
▼.  a,  92  Ala.  30. 
y.  a,  96  Ala  6a 
V.  a,  103  Ala  4 
y.  a,  108  Ala  4a 
y.  a,  108  Ala  57. 
y.  a.  87  Ark.  874 
V.  a.  50  Ark.  54a 
V.  a.  54  Ark.  I^a 
V.  a,  55  Ark.  25a 
y.  a,  59  Ark.  ISa    g§  806,  38a 
y.  a,  50  Conn.  19a    g  861. 
▼.  a,  25  Fla  517.    gg  80a  80a 
V.  a,  29  Fla  408.    g§  75^  76^  767, 

792,  79a  797. 
T.  a,  46  0a29a    g20a 
V.  a,  49Ga48a    §  83a 
y.  a,  53Ga8a    g274 
V.  a,  62Ga66a    §§504  514 
y.  a,  63  Ga  16a    g^  821,  88a 
V.  a.  64  Ga.  605.    527. 
y.  a.  78  Ga  31.    §  83a 
V,  a,  77Ga705.    §  45a 
V.  a,  5  Humph.  16a    §  128a 
y.  a,  7  Humph.  4a    §g  485.  48a 
▼.  a,  9  Humph,  a    g^  426,  430. 
y.  a,  28  Ind.  321.     ^  82,  55a  604 
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V.  a.  33  Ind.  15a    g  70a 
V.  a,  68  Ind.  84a    §617. 
V.  a,  69  Ind.  14a    g  1034 
y.  a.  85  Tnd.  55a    g  571. 
V.  a.  93  Ind.  07.     gg  60a  974 
V.  a,  125  Ind.  44a     g  89a 
▼.  a.  1  Kan.  36a    g  361. 
y.  a,  8  Lea  40a     §  24a 
y.  a.  33  Me.  4a    gg  827.  114a 
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y.  a.  45Md.  4a    g  9a 

a,  39  Miss.  521.    g  23a 

a,  55Mi8s.5ia    gg  679,  68a 

a,  67  Mi8&  1  la    g  1026. 

a.  14  Ma  147.    gg  12,  99a 

a.  4Neh.277.    §  16a 

a,  20  Neb.  284    g  787. 

a,  82  Neh.  lOa    §  127a 

a,  84  Neb.  68a    g  28a 

a,  12  Ohio  St  46a    gg  18, 15, 821, 

84a  44a  464 
a,  18  Ohio  St  420.    g  75a 
a,  1  Stew.  506.    §  324 
a,  90  Tenn.  57a    g  4a 
a,  17  Tex.  191.    gg  1284  1288^ 
a,  41  Tex.  16a    g  6ia 
a,  42  Tex.  444    g56a 
a,  42  Tex.  464    g  108a 
a,  48  Tex.  48a    gg8ia880. 
a.  43  Tex.  64a    §§  38a  4oa 
a,  1  Tex.  Ap.  62a    §881. 
a,  7  Tex.  Ap.  88a    g  54a 
a,  7  Tex.  Ap.  414    §  85a 
a,  9  Tex.  Ap.  8ia    g20a 
a,  10  Tex.  Ap.  4ia    g  914 
a,  13  Tex.  Api  507.    §199. 
a,  15  Tex.  AtK  13a    g  89 1 
a,  15  Tex.  Ap.  83a    g  804 
a,  18  Tex.  Ap.  6a    §  41. 
a,  18  Tex.  Ap.  899.    g  794 
a,  18  Tex.  Ap.  454    §  126a 
a,  19  Tex.  Ap.  9a    g  17a 
a,  19  Tex.  Ap.  444    §  123a 
a,  22  Tex.  Api  19a    g  89a 
a,  22  Tex  Aa  Sia 
a,  22  Tex.  Ap.  aW. 
a.  23  Tex.  Ap.  857. 
a.  24  Tex.  Apw  1.    §  il5a 
a,  24  Tex.  Apk  29a    g  594 
a,  26  Tex.  Ap.  577.    g  851. 
a.  27  Tex.  Ap.  5a    §  86a 
a,  28  Tex.  Ap.  lOa    §  18ia 
a,  28  Tex.  Ap.  8oa    g  40a 
a.  81  Tex.  Ap.  14    g  35a 
a,  31  Tex.  Ap.  Sa    §  274 
a,  31  Tex.  A\x  3ia    g  86a 
a.  63  Wis.  45a    gg489,49t 
v.,  2  Bay,  6a     g  24a 
v.,  5  Blackf.  827.    g  9ia 
v.,  8  Blackf.  48a    gg  690.  702, 707, 
v.,  1  Cheves.  157.    g  8ia 
y.,  7  Ck)nn.  42a     §  la 
y.,  88  Conn.  897.    g  lOa 
y.,  49  Conn.  37a    g§  160, 16%  881, 

35a  407. 
y.,  3  Dev.  &  R  117.    g  82a 
y.,  5  Harr.  490.     §  102a 
y.,  8  Hawks.  37a    g  117a 
y.,  8  Ht-isk.  465.    g  lOia  I 

v.,  2  Humph.  457.    g  23a 
v.,  122  Ind.  17a    §  126a 
y.,  7  Ind.  Apt  166.    g  88t 
y.,  28  la  56a    §  520. 
v.,  46  la  67a    g  5a 
y.,  48  la  59a    g  58a 
y.,  54  la  104    §§  1117,  llSa 
y.,  64  la  74a    §  Ilia 


loa 

50a  511. 
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Smith,  a  ▼.,  73  la.  83l    §2921 

a  ▼.,  82  I&  42a    §§  1 169, 1175^  1177. 

a  ▼.,84  la  52a    giiia 

a  ▼..  88  la.  1.    §  717. 

a  T.,  2  Ired.  402.     §617. 

a  v.,  13  Kan.   274.    §§  82,  87,  682» 

653,  656a 
a  ▼.,  40  KaD.  631.    §8791 
a  v.,  11  La.  An.  638.    ^  lOSa 
a  v.,  41  La.  An.  791.    §  26a 
a  v.,  46  La.  An.  143a    §  756. 
a  v.,  7  Lea,  249.    §  1061. 
a  v.,  82  Me.  869.    §55  18.877. 
a  ▼.,  65  Ma  257.     gt^  286,  849,  879, 

88a 
a  ▼.,  1  Meigs,  9a    §§  1283.  129a 
a  v.,  29  Minn.  19a    §  113a 
a  ▼.,  47  Minn.  475.    §1129. 
a  v.,  66  Minn.  7a    §  891. 
a  ▼.,  58  Minn.  85.    §  81. 
a  ▼.,  81  Ma  120.    §  79a 
a  ▼.,87  Ma  5a    §§719.722,724. 
a  ▼.,  63  Ma  267.    §  165. 
a  ▼.,  66  Ma  61,    §  552. 
a  ▼.,06  Ma  9a    §§287,879. 
av.,  80Ma5ia    §§268.439. 
a  ▼.,  114  Ma  40a    (^  298,  800.  4ia 
a  ▼.,119  Ma  439.    §480. 
a  ▼.,  12  Mont  87a    §267. 
a  ▼.,  10  Nev.  lOa    §J^  292,  8ia 
a  ▼.,  18  N.  H.  91.    §  9ia 
a  ▼.,  77  N.  C.  48a    §  33a 

av..  93N.  Gsia  §i2a 

a  ▼.,  100  N.  C.  466.    §  839. 
a  v.,  100  N.  G  550.    5;li9a 
a  v.,  103  N.  C.  40a    §  64. 
a  v.,  106  N.  G  65a    §  84a 
a  ▼.,  2  N.  D.  515.    §511. 
a  ▼.,  11  Oreg.  205.    $5  927. 

a  ▼.,  Phiii.  8oa  §  44a 

a  ▼.,  Phill  340.    §  377. 

a  ▼.,  10  R  L  25a    §§  128,  18a 

a^.,  15RL24.    §1140. 

a  ▼.,  17  R  I.  415.     §  115a 

a  ▼.,  10  Rich.  841.    §  3Ca 

a  ▼.,  12  Rich.  430.    §  307. 

a  ▼.,  2  Strobh.  77.    §§  320,  822,  828, 

830. 
a  ▼.,  21  Tex.  74a    §83a 
a  ▼.,  24  Tex.  285.    §  92a 
a  ▼.,  82  Tex.  167.    §  1125. 
a  v.,  85  Tex.  13a    §  127a 
a  ▼.,  43  Tex.  655.    §  86a 
a^.,  22Vt74.    §127a 
a^.,  48Vt324.    §454. 
av..54Vt.40a    §;§118411S6L 
a^.,  55Vt8a    §1207. 
a^.,61Vt346.    §46. 
a^..63Vt201.    §§  880,  881,  88a 
a  ▼.,  8  Wasli.  14    §  869. 
a  ▼.,  9  Wash.  24a    §  5Pa 
a  ▼.,  9  Wash.  841.    g  39a 
a  ▼..  52  Wis.  134    §1184 
a  v..  8  Yei-K.  15a    §744. 
T.  Steely.  80  la.  738.     §§  939.  94a 
V.  U.  a.  161  U.  S.  85.    §307. 
U.  a  v.,  1  Dill.  2ia    §§926,  969. 


Smith,  U.  a  ▼.,  27  Fed.  R  854    g  185a 
U.  a  ▼.,  40  Fed.  R  755.    §20. 
U.  a  ▼.,  45  Fed.  R  115.    §§  1B4S, 

125a 

U.  a  ▼.,  45  Fed.  R  47a    §  183a 
U.  a  ▼.,  45  Fed.  R  561.    §  1331. 
U.  a  ▼.,  69  Fed.  R  971.    §  133a 
U.  a  ▼.,  6  Wheat  15a    §185^ 
▼.  Weaker,  2  Hayw.  lOa    §  U. 
▼.  Wilcox,  24  N.  Y.  85a    §1321. 

Smitherman  ▼.  a.  27  Ala.  2a    §  109QL 
▼.a,  63  Ala.  24    §586. 
a  ▼.,  1  Ired.  14    §§  1288, 128a 

Smoke  ▼.  a,  87  Ala.  14a    §  529. 

Smo^c  V.  a,  18  Ind.  la     §i$  1284, 1297. 

Smurr  ▼.  a.  88  Ind.  504.    §  16a 

Smyth.  G  v.  14  Gray,  8a    §  119a 

Rex  ▼..  5  G  &  P.  20L     §g  495^  837, 
839. 

a  ▼.,  14  R I  loa  §  sa 

Smythe.  a  ▼..  33  Tex.  54a    §  914 

▼.  a.  17  Tex.  Ap.  244    §  594 
Snap  ▼.  P.,  19  UL  8a    §  8ia 
Sneed  ▼.  G.  6  Dana,  838.    §  939. 

a  ▼.,  25  Tex.  Supp.  6a    §  7a 
Sneff,  a  v.,  22  Nebw  481.    §  501. 
Snell.  G  ▼.,  8  Mass.  8a    §  805. 
•     Rex  ▼..  2  M.  &  Rob.  44    §  11621 

▼.  a,  50  Ga.  219.    §554. 

▼.  a.  2  Humph.  847.    §§  754  75a 

a^.,  78Ma24a    ^§  842,  88a 

a  v.,  46  Wis.  524    §  617. 
Snelling.  G  ▼..  15  Pick.  821.    ^  1051, 
106a 

G  ▼.,  15  Pick.  837.    §§  1051,  1058^ 
1054 

Reg.  ▼.,  Dears.  2ia    §§753,  75a 

V.  a,  87Ga.5a    §  82a 
Snider  ▼.  a.  59  Ala.  64.    §1824 

▼.  a,  81  Ga.  75a    §  122a 
Snoddy.  a  ▼.,  128  Ma  52a    §  44 
Snow,  Ex  parte.  120  U.  a  274    §  1094 

G  ▼.,  Ill  Mas&  411.    §  1155. 

G  ▼.,  116  Mass.  47.     §  114a 

G  ▼.,  133  Mass.  57a    §  12ia 

Rex  ▼..  1  East  P.  G  244    §  88a 

▼.  a.  54  Ala.  13a    §  511. 

▼.  a,  50  Ark.  557.    §§1250^1814 

▼.  a,  14  Wis.  47a    §  757. 

a  ▼.  30  La.  An.,  Pt  1. 401.    §  80a 

a  ▼.,  3  R  L  64    §§  1206,  1207. 

a  ▼.,  41  Tex.  59a    §  25a 
Snowden  v.  a,  7  Baxt  48a    §  98a 

▼.  a.  62  Miss.  lOa    §617. 

▼.  a,  12  Tex.  Ap  lOa    §  24a 
Snowley,  Rex  v..  4  G  &  P.  390.    §  684 
Snuggs,  a  v.,  85  N.  G  541.    §  9ia 
Snyder,  In  re.  17  Ean.  54a    §§  678,  688^ 
686. 

▼.  P..  26  Mich.  lOa    §  521. 

P.  v.,  75  Cal.  82a     §  45a 

▼.  a,  59  Ind.  105.    §§  361.  878,  42a 

a  ▼.,  14  Ind.  42a    §  1024 

a  ▼.,  66  Ind.  20a    §§  679,  69a 

a  v.,  25  la.  20a    §  119a 

a  ▼.,  50  N.  H.  15a  §  58a 

U.  a  ▼.,  14  Fed.  R  554    §  2ia 
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Soares,  Rex  v,,  2  East,  P.  C  974    §g  200, 

204.78a 
Society,  eta  v.  C.  52  Pa.  St  125.  §  1819. 
Soley,  Reg.  v.,  2  Salk.  594.    g  WS, 
Solomon  v.  a,  71  Miss.  587.    §  1257. 
SolomoDS,  a  v.,  8  Hill  (S.  a\  96.    §  88. 
Somerton,  Rex  v.,  7  R  &  C  46a    §  556. 
SomervUle,  a  v.,  21  Me.  14.    §^  646, 552, 
60a 

a  v.,  21  Me.  20.    §611. 
SoDachall,  U.  a  v.,  4  Bisa  425.    6  860. 
SoDnerkalb,  a  v.,  2  Nott    &  M.  280. 

§5 1277. 
SoDDier,  a  v.,  88  La.  An.  962.    §  269. 
Soon  Hing  ▼.  Crowley,  118  U.  a  70a 

8  89. 
Soper,  a  v.,  16  Me.  293.    §  20a 
Sopher,  a  v.,  70  la.  494.    ^^  85a 
Sorenson,  a  v..  82  Mian,  lia    §  804 
Sorrell,  a  v..  98  N.  C.  78a     §  1229. 
Sosat  T.  a,  2  In  d.  A  p.  586.    §§  92,  815. 
Sota  P.  v.,  49  Cal.  67.    S§  84,  594 

P.  v.,  58  Cal.  415.    §506. 
Souey  V.  a.  13  Lea,  472.    §  815. 
Soule,  a  v.,  2  Met  21.    §  814 

P.  v.,  74  Mich.  250.    §  124a 

V.  a,  71  Ga.  267.    §  554 
South  V.  C,  79  Ky.  49a    §  1272L 

av..  28  N.J.  2a    §566. 
Souther  ▼.  a,  18  Tex.  Ap.  &5a    §  245. 
Southercon,  Rex  v.,  6  East,  12a    g§  728, 

730,  737. 
Routhey,  Reg.  v.,  4  F.  &  F.  864    §  16a 
South  wood,  Reg.  v.,  1  F.  &  F.  85a  §§  861, 

866,  874 
Southworth  v.  a.  6  Conn.  825.    §  19. 

V.  U.  a,  19  Court  of  CL  27a    §  951. 
Sovereign  v.  a.  4  Ohio  St  489.    §  la 
Sowers,  a  v.,  52  Ind.  811.    §  1019. 

a  v..  Ill  N.  a  685.    §1266. 
Sowle,  C.  v.,  9  Gray,  804    §  1164 

T.  a,  11  Ind.  492.    §18ia 
Sowls,  a  ▼.,  Phill.  151.    ^  468,  479. 
Spain  V.  a,  59  Miss.  19.    §  868. 

V.  a,  19  Tex.  Ap.  469.    §  60a 

a  v.,  29  Ma  415.    §  1274 
Spalding,  P.  v.,  10  Paige  Ch.  294    §  9. 
Spangler.  a  v.,  40  la.  865.    g  88a 
Spanner,  Reg.  v.,  12  Cox,  155.    §  22a 
Sparf  V.  U.  a,  156  U.  a  51.    §  891. 
Sparhawk  v.  (Jnion  Passenger  R  Ca,  54 

Pa  St  401.    §182a 
Sparks  v.  Q.  8  Bush,  lit    §§847, 851. 

V.  a,  89Ky.644    §811. 

a  v.,  60  Ind.  29a    §  834 

a  v..  78  Ind.  16a    §  9ia 
Sparrow's    Petition,    138   Pa.    St    lia 

§122a 
Spaulding  ▼.  Cook,  48  Vt  145.    g  68a 

a  v..  61  Vt  505.    §§  1218,  124a 

U.  a  v.,  8  Dak.  a5.    S§  750.  75a 
Spear,  C,  v.,  143  Mass.  17a    ^  8a 

V.  a.  16  Tex.  Ap.  9a    §  89a 

a  ▼.,  18  R  L  824    §^  104a  1060. 
Spearman  ▼.  a,  28  Tex.  Ap.  224    §§  267, 

27a 

Spears,  a  v.,  46  La.  An.  1534    §  8ia 


Specht  V.  G,  8  Pa.  St  8ia    §p  120.  18ia 
Speed,  Reg.  v.,  15  Cox,  24    ^  67a 
Speeden,  U.  a  v.,  1  Cranch,  a  G  58a 

g§  1284, 1285. 
Speer.  C.  v.,  2  Va.  Caa  6a    §  661. 

▼.  a,  60  Ga.  881.    §454 
Speiden  v.  a,  8  Tex.  Ap.  15a    §§  118, 501. 
Speight  a  v.,  69  N.  G  7a    g§  718.  72a 
Speights  V.  a,  1  Tex.  Ap.  551.    §;  61& 
Spell,  a  v.,  88  La.  An.  20.    §  807. 
Speller,  a  v..  86  N.  G  697.   §§  1030, 1034 
Spenoe  ▼.  a,  8  Blackf.  281.    §  78a 

V.  a,  15  Lea,  53a    ^§  159,  167. 
Spencer  v.  G.  2  Leigh,  751.    8  809. 

Reg.  v.,  10  Cox,  525.    f5  287. 

Reg.  T.,  Dears.  &  R  181.    i^  52a 

Rexv.,8G&P.  420.    §675. 

Rex  v.,  2  East  P.  C  712.    §47a 

Rex  v.,  Russ.  &  Ry.  299.    §  62a 

V.  a,  18  Ohio,  401.     §§  50a  509. 

a  v.,  45  La.  An.  1.    g§  86^  881. 

a  v.,  21  N.  J.  lOa    §§  157,  158,  169^ 
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Whalley.  Rex  ▼..  7  C.  &  P.  245.    g  795. 
Wharton  v.  King,  69  Ala.  865.    §  1227. 

V.  a,  16  Ala.  866.    ^  4ia 
Whateley,  Rex  v.,  4  M.   &  RoK  431. 

$5  827. 
Whntley  v.  a,  91  Ala.  lOa    g  8ia 
Wheat  ▼.  Brown,  1  Q.  R  D.  (1892)  4ia 
^34. 

V.  a,63Vt67a    §§443.464 
Whoatland.  Reg.  v.,  8  CL  &  P.  23a  g  891. 
Wheatley.  Rex  v.,  1  W,  BL  272.    gg  660, 

a  v..  4  Lea,  230.    g  1141. 

V.  Thorn.  23  Miss.  62.    g  11. 
Wheatly,  Rex  v.,  2  Burr.  1125.    §g  10, 

16. 
Wheeldon,  Reg.  v.,  8  C.  &  P.  747.  g  602. 
Wheeler.  P.  v.,  73  CaL  252.    g  90a 

P.  v.,  96  Mich.  1.    g  1264 

Ilex  v.,  3  C.  &  P.  685.    §  499. 

Rex  v.,  7  C.  &  P.  170.    §  609. 

V.  a,  42  Md.  56a   ^§  1295. 1296, 1809. 

V.  a.  64  Miss.  462.    g  9a 

V.  a,  16  Tex.  Af>.  607.    g  5731 

a  v.,  25  Conn.  29a    g  104 

a  v..  19  Minn.  9a    g  759. 

a  v..  27  Minn.  7a    §  121  a 

a  v.,  108  Mo.  65a    ^  1118,  1119. 

a  v.,  44  N.  J.  8a    g  30. 

a  v.,  104  N.  c.  89a  g  112a 

a  v..  20  Ore^.  192.    g  764. 

a  v..  15  Rich.  36a     g  59L 

a  v.,  8  Vt  344    g  814 

a  v.,  35  vt  261.    g  799. 

a  v.,  62  Vt  43a    §S  1243.  1277. 
Wheeling,  eta  Bridge,  Pennsylvania  ▼., 

13  How.  (U.  a)5ia    gll95. 
Wheelock  v.  a,  15  Tex.  260.    g  180a 
Whelan.  C.  v..  134  Mass.  20a    gg  1223, 

i»>or:    1266 

Whelchell  v.  S..  23  Ind.  8a    g  380. 
Whilden  v.  a,  25  Gku  89a    g  26a 
Whiley.  Reg.  v..  1  C.  &  K  150.    §  1077. 

Rex  v.,  Rusa.  &  Ry.  90.    g  764 
Whipple,  a  v.,  57  Vt  637.    §  127a 
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Whisenhurst.  a  v..  2  Hawks.  46a    g  854 
Whiseuhunt    v.  &,    18    Tex.   An.   40L 

gl23a 
Whisner.  8.  v.,  85  Kan.  271.    gg  1207, 

1273.  1274 
Whiasenhuut  a  v..  98  N.  G  68a    gl254 
Whitaker  v.  English,  1  Bay.  la     g  2ia 

V.  a.  79Ga.87.    g  42a 

T.  a,  13  Tex  Ap.  43a    g 

a  v.,  89  N.  C.  47a    g609. 

a  v.,  107  N.  c.  8oa  g82a 

Whitcher  v.  a,  2  Wash.  28a    s^  404 

Whitchurch.  Reg.  v^  24  Q.  B.  D.  420. 
g967. 

Whitcomb.  G  v.,  107  Mass.  48a    §  695^ 
a  v..  52  la.  85.    gg  1090,  1091. 
T.  v..  1  Mont  35a    g  1094 

Whitcomb  Metallic  Bedstead  Col*  U.  a 
v.,  45  Fed.  R  8a    g  184a 

White  V.  C.  4  Binn.  4ia    §  774 
T.  a,  6  Binn.  17a    gg  361,  86& 
T.  C,  9  Bush,  17a    g  877. 
V.  G.  87Ky.  454    S49a 
G  v.,  18  B.  Mon.  49a    g  1270. 
O.  v.,  11  Ciish.  48a    gg  550,  562;  570. 
G  v.,  110  Mass.  407.    g  23a 
G  v.,  123  Mass.  43a    gg  715.  72SL 
G  v.,  145  Mass.  39a    (§  754  80a 
G  ▼.,  162  Masa  40a    g  741. 
G  v.,  10  Met  14    gg  1221.  137a 
G  v..  133  Pa  St  18a    g  47a 
V.  Fort,  3  Hawks.  251.    g  11. 
v.  Murtland.  71  111.  250.    g  11491 
V.  P.,  81  III.  33a    gl94 
V.  P..  139  111.  14a    g  265. 
▼.  P.,  82  N.  Y.  465.    g  1001. 
P.  v.,  84  Cal.  18a    gg  77a  79a 
P.  v.,  24  Wend.  52a     ^  354^  897, 

883. 
V.  Reg.,  13  Cox.  8ia    g  707. 
Reg.  v.,  2  G  &  K  404.    g  76a 
Reg.  v.,  3  G  &  K  S6a    gg  543»  64a 
Reg.  v.,  8  G  &  P.  74a    g§  626^  640, 

65a 
Reg.  v.,  9G&P.  28a    g  75a 
Reg.  v.,  9  G  &  P.  344    gg  556b  55a 
Reg.  v.,  5  Cox.  290,    g  764 
Reg.  v.,  1  F.  &  F.  665.    g  7ia 
Reg.  v..  2F.  &F.  554    g764 
Reg.  v..  L.  R  1  G  G  811.    4?  5a 
Rexv..  4G&P.  4a    gg  629,  68a 
Rex  v.,  2  East,  P.  G  518.  78a    g  50a 
Rex  v..  Moody  &  M.  271.    ^  865l 
^     Rex  v..  Russ.  &  Ry.  99.     g  197. 
V.  Spettigue,  13  M  &  W.  60a    §  IL 
V.  a.  30  Ala.  5ia    i5  36a 
V.  a,  49  Ala.  844    g  50a 
▼.  a,  72  Ala  195.    gg  508,  6ia 
V.  a,  84  Ala  421,    g  351. 

V.  a,  86  Ala  6a    g7oa 
V.  a.  87  Ala  24.    g  68a 
▼.a.  103  Ala  7a    ggl61,  899L 
V.  a,  51  Ga  28a    g  50a 
V.  a,  56  Ga  385.    g  914 
V.  a,  93Ga47.    gg  123^  12721 
V.  a,  136  Ind.  30a    g  46a 
T.  a,  9  Miss.  14a    gg  859,  86t 
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White  V.  S.,  11  Tex.  769.    §5$  562,  614. 
V.  a,  13  Tex.  ISa    ^  9:U). 
V.  a,  16  Tex.  206.    g  862. 
V.  a.  22  Tex.  608.    §5g  223,  265,   269. . 
V.  a,  4  Tex.  Ap.  48a    §  389. 
V.  a,  11  Tex.  Ap.  476.    J|§  1270, 1278. 
V.  a,  18  Tex.  Ap.  259.    S  274 
\r.  a,  14  Tex.  Ap.  449.    §  82a 
T.  a,  23  Tex.  Ap.  643.    ^  564. 
V.  a,  24  Tex.  Ap.  231.    t^  604 
V.  a,  28  Tex.  Ap.  71.    §  6ia 
V.  a,  29  Tex.  Ap.  630.    §  239. 
T.a.30Tex.Ap.652.    gij  391.414, 429. 
V.  a,  Si  Tex.  Ap.  626.    5^  419. 
V.  a,  83  Tex.  Api  94    §  540. 
V.  a.  20  Wis.  23a    §644 
a  v.,  23  Ark.  275.    g  122a 
a  v.,  7  Baxt  15a    §  1255. 
a  v.,  129  iDd.  15a    g  59a 
a  v.,  45  la.  325.    ^'S  271,  27a  885. 
a  T.,  6  Ired.  41  a    ^§  1060,  1070. 
a  v.,  7  Ired.  180.    §  1051. 
a  v.,  4  Jones,  849.    g^  497,  604 
a  ▼.,  14  Kan.  53a    §  161. 
a  v.,  31  Kan.  34a    §  1271. 
a  v.,  44  Kan.  514    §§  443,  444^  449, 

452. 
a  v.,  7  La.  An.  531.    g  2ia 
a  v.,  8U  La.  An.,  Pt  L  364    §  839. 
a  v.,  86  Ma  500.    §460. 
a  v.,  70  Ma  Oa    §§  128|  1152. 
a  v.,  126  Ma  591.    g§  671.  617. 

a  v.,  64  N.  a  4a 

a  v.,  68  N.  C.  15a 

a  v..  89  N.  G  462. 

a  v.,  18  R  L  47a    g  245 

a  v.,  2  Tvler,  852.    §  654 

a  v..  64  Vt  37a  §ioia 

a  v.,  10  Wash.  611.    g§  195.  214 

av.,66Wia84a    §§  636,  64a 

V.  T.,  1  Wash.  279.    §  797. 

U.  a  v.,  25  Fed.  R  7ia    §  775. 

U.  a  v.,  27  Fed.  R  200.    &  775,  790. 

U.  a  v.,  42  Fed.  R  iSa     §§  1237, 
1261,  126a 
White  Oak  River  Corp.,  a  v.,  Ill  N.  a 

661.    §119a 
Whiteford  V.  C.  6  Rand.  721.    §  85a 
Whitehead,  Ref?.  v.,  8  C.  &  K  20a   §  4ia 

Re^.  v.,  9  a  &  R  429.    §  50a 

V.  a,  20  Fla  841.    §582. 

V.  a,  4  Humph.  27a    §  2ia 
Whitehouse,  Reg.  v.,  8  Cox.  86.    §  880. 

Reg.  v.,  6  Cox,  3a    §§  960,.  988. 
Wliitehurst  v.  a,  43  Ind.  47a    §  96. 
Whiteley.  Rex  v.,  1  Lewin,  17a    §  84a 
Whitely.  R  v.,  64  Cal.  211.    §  58a 
Whitenian,  Reg.  v.,  Dears.  35a    §  884 
Whitener,  a  v.,  92  N.  C.  79a    §  821. 
Whiteside  v.  a,  4  Coldw.  175.    §  520. 
Whitesides  v.  a,  11  Lea.  474    §  221. 

a  v..  1  Swan.  88.    §  99a 
Wliitfield  V.  a.  4  Ark.  171.    §  1295. 
Whitford  v.  a,  24  Tex.  Ap.  48a    g  511. 
Whithorne.  Rox  v.,  3  C.  &  P.  394    §  195. 
Whiting,  P.  v.,  04  Cal.  67.    §  UK). 
Whitlev's  Case,  1  Lewin,  12a    §  25a 


89,  128,  lOia 
§614 
^614 


Whitley  v.  a.  88  Ga.  5a    §  42a 

V.  a.  66Ga.  65a    §996. 

V.  a,  83  Tex.  Ap.  172.    §  24a 
Whitlock  V.  G,  89  Va.  337.    §  36. 
Whitman,  C.  v.,  118  Mass.  458.    §§  U61, 
116a  1164 

G  ▼.,  121  Mass.  861.    §  56a 

V.  a,  80  Md.  410.    §1232. 
Whitmer,  a  v.,  77  la.  557.    §  617. 
Whitmore,  S,  v.,  53  Kan.  34a    §  1070. 
Whitney,  C.  v.,  11  Cush.  477.    §  lOia 

G  v.,  6  Gray,  86.    §  lOia 

Reg.  v.,  1  Moody,  a    §  816. 

V.  a,  10  Ind.  404.    §  13ia 

V.  a,  a5  Ind.  60a    §455. 

V.  a,  10  Tex.  Ap.  377.    §§  1283, 1285, 
1296. 
Whitson  V.  Franklin,  84  Ind.  89a    t^  70. 

a  v..  Ill  N.  G  695.    §§  33a  42a 
Whitt,  a  v.,  113  N.  C.  7ia    s  2ia 
Whittaker  v.  G.  95  Ky.  63a    §  1 121. 

G  v.,  181  Mass.  224    j^t^  1106a,  Ilia 

Reg.  v.,  1  Den.  310.    §  2ia 

Rex  v.,  2  G  &  K.  63a    §195. 

V.  a,  50  Wis.  5ia    §  411. 
Whitted,  a  v..  3  Ala.  102.    §  127a 
Whittemore,  P.  v..  102  Mich.  5ia  g§  737, 

73a 

a  v.,  50  N.  H.  245.    §§  852,  85a  a59, 
865,  877.  88a 
Whitten  v.  a,  29  Tex.  Ap.  604    §  29a 
Whittier.  a  v.,  21  Me.  841.    §  830. 

Cr.  a  v.,  5  Dill.  85.    §§  118, 133a  13.^5. 
Whittinghain.  Reg.  v.,  9  C.  &  P.  234 
§817. 
Rex  ▼.,  2  Leach,  9ia    §  64a 
Whittington,  Ex    parte,  34   Ark.  894 

§i22a 

Whitton  V.  a,  37  Miss.  37a    §  123a 
Whitworth,  Reg.  v.,  1  F.  &  F.  88a  $«  426. 

V.  a,  11  Tex.  A  pi  414    §§  609,  625. 

a  v..  8  Port  434    §^  1310,  1311. 
Whyte,  a  v..  2  Nott  &  M.  174.    §  54a 
Wiborg  V.  U.  a.  163  U.  a  63a    §  1341. 
Wickes    V.  Clutterbuck,   2    Bing.   48a 

§53a 
Wickham  v.  Gatrill,  2  Sm.  &  G.  35a 
§11. 

Reg.  v.,  10  A.  &  E.  84    §fJ75. 
Wicks,  Rex  v..  Russ.  &  Ry.  149.    g  756. 

V.  a,  44  Ala.  39a   ^  194,  204,  500. 
Widenhouse,  a  v..  71  N.  C.  27a    §  820. 
Widner  v.  a,  25  Ind.  234    §  60a 
Wiedemann  v.  P..  92  111.  314    §  126a 
Wieger.  P.  v.,  100  Cal.  35a    §  68a 
Wieners,  a  v.,  66  Ma  la    §§  357,  358^ 

865. 
Wiggin,  a  v..  72  Me.  425.    §  1280. 

a  v.,  20  N.  H.  44a    §§191,  128a 

a  v.,  64  N.  H.  60a    §§  38.  77. 
Wiggins  V.  Utah,  93  U.  a  465.    §  307. 

V.  a.  23  Fla.  180.    §  85a 
Wiggs,  Rex  v.,  1  Leach.  87a    §  34a 
Wight,  In  re.  134  U.  a  13a    §  133a 

U.  a  v.,  88  Fed.  R  106.     §§  1330.  133a 
Wightman,  U.  S.   v.,  29  Fed.   R,  68a 

§  183a 
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Wilbur  V.  Crane,  13  Pick.  284   §  112e. 

V.  T.,  8Wja26a    g  654. 
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Wild's  Case,  2  Lewin,  214.    §847. 
Wilde,  a  ▼.,  5  Gray,  8a    §  55a 
Wilder  T.  a,  8  Ma  291.    §96. 
Wiles  V.  a.  83  Ind.  80a    §  122a 
Wiley,  P.  v..  8  Hill  (N.  Y.X  194    §§  648, 
607,  595,  714. 

Reg.  v.,  2  Den.  87.    §  714 
Wilf ord.  Rex  ▼.,  Russ.  &  Ry.  517.    §  49S. 
Wilforth,  a  v.,  74  Ma  52a    $i§  182, 108a 
Wilgus.  a  v.,  4  Pick.  177.    §  680. 
Wilke,  Ex  parte.  84  Tex.  155.    §  68a 
WilkersoD  V.  a,  88  Ky.  2a    §§160,162^ 
881. 

▼.  Rahrer,  140  U.  a  645.    §  7a 

T.  a,  91  G&  72a    §§  809,  m 

T.  a,  2  Ind.  54a    ^  5a 

V.  a,  2  Tex.  Ap.  25a    §  880. 

V.  a,  81  Tex.  Ap.  8a    ^411,4ia 

a  v.,  72  N.  C.  37a    §  614 

a  v.,  108  N.  C.  337.     g  67a 

V.  Utah,  99  U.  a  18a    §  80. 
Wilkes,  Rex  v.,  4  Burr.  2527.    8  104a 
WUkiDS,  C.  v..  121  Masa  85a    §  6a 

Reg.  v.,  10  Cox,  36a    ^  474 

Reg.  v.,  L.  &  C.  8a    §  23a 

Rex  v.,  2  East,  P.  C.  67a    §  54a 

a  v.,  17  VL  151.    §  8oa 

a  v..  66  Vt  1.    g  455. 
WUkinson'  C,  v.,  16  Pick.  27a    §§  1184, 
1191. 

G  v.,  139  Pa.  St  29a    §  4a 

T.  Button,  8  a  &  a  821.    §  25a 

V.  Gill,  10  Hun,  15a    §  18ia 

Rex  v..  Russ.  &  Ry.  470.    §  547. 

V.  a,  10  Ind.  37a    §78a 

V.  a,  59  Ind.  4ia    §1321. 

a  v.,  121  Ma  485.    §  1106a 
Wilks.  Rex  v.,  2  East,  P.  Q  957.    §  764 

T.  a.  3  Tex.  Ap.  3t    §  257. 
WiH  a  v.,  1  Dev.  &  R  121.    §  889. 
Willard,  G  v.,  22  Pick.  47a    §§  199, 1241. 
P.  v.,  92  Cal.  48a     §  72a 
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Gv.L 
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G  ▼.,  6  Gray,  1.    §  12ia 
G  v..  7  Gray,  837.    §  54a 

110    Masa.   401.    §g 

821,  82a 

161  Mass.  44a    §  606L 

9  Met  27a    §§54a58& 
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T.  P.,  44  III  47a    §58a 
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V.  P.,83N.  Y.  68a    §8a 
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Bef  erenoes  are  to  sections,  which  are  numbered  oontlnnoualy  throughout  the  two  voluniM^ 

if  l-74SbehiglnVol.  I,  and  |S  748-18fi9  in  VoL  IL 

AbaDdonment  of  wife  or  child,  §  58. 

of  criminal  design  or  intent,  §§  198,  223,  224 

of  stolen  property,  e£fect  of,  §  548. 
Abatement  of  nuisance  by  order  of  courts  g§  1181, 1182L 
by  private  party,  §1182. 

of  obstruction  in  highway,  §  1184 

of  liquor  nuisance,  §  1249. 
Abduction  of  child,  §  486,  n. 

of  female,  ^  1 100-1  lOa 
Abortion,  procuring  of,  when  criminal,  §§  1146-1152. 

attempt  to  procure,  §§  122,  1148. 
effect  of  impossibility,  §  226. 

the  woman  subject  not  deemed  an  accomplice,  §  199. 

whether  death  resulting  is  homicide,  §  289. 

whether  death  resulting  is  manslaughter  or  murder,  gg  825,  n.,  827»  847. 

death  in  procuring  by  poison,  murder  in  first  degree,  g  854» 
Absence  of  consort  as  defense  in  bigamy,  §  1080, 
Abuse  of  oflScial  authority,  §  905. 
Abasire  language  causing  affray,  §  1007. 

as  constituting  breach  of  the  peace,  §§  1017, 1020. 
Accessories,  see  Principal  and  accessory. 
Accident  causing  death,  whether  homicide,  §  285. 

as  excuse  for  homicide,  §  800. 
Accidental  Icilling,  when  murder,  §  823. 
Accomplice,  who  deemed,  liability  of,  g  199. 

acts  or  declarations  of,  as  evidence,  g  20dL 

evidence  of,  requires  corroboration,  ^  208,  897,  990,  1151, 1296. 

one  who  pays  a  consideration  to  stifle  prosecution,  is  not^  g  94(X 

in  procuring  abortion,  woman  not  deemed,  g  1151. 

consenting  party  in  sodomy  deemed,  g  1155. 

purchaser  of  liquor,  not  deemed,  g  1241. 

see  also  Principal  and  accessory. 
Account  boolcs,  whether  subject  of  larceny,  g  548. 

false  entries  in,  as  indicating  embezzlement,  g  640. 

forgery  of,  g  755. 
Accounting,  failure  in,  as  constituting  embezzlement,  gg  639,  640,  651. 
Accusation  of  crime,  threatening,  when  criminal,  gg  737,  74L 
Acknowledgment,  forgery  of,  g  750. 
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Aeqntttol  of  one,  in  prosecution  for  joint  offense,  §§  981,  996.  lOia 
Aet|  Tarianoe  of,  from  intent,  §  126u 

in  connection  with  intent  necessary  to  constitute  crime,  ^  219-235L 

what  sufficient  to  constitute  embezzlement,  §§  637, 655. 
Act  ton  to  recover  penalty  in  criminal  proceedings,  §  6. 
Aettons,  gut  torn,  §  7. 
Acts  of  co-conspirators,  when  evidence  of  admissible,  §  988. 

of  parties,  evidence  of,  in  prosecution  for  homicide,  §§413,  414 

of  accused,  evidence  of,  in  prosecution  for  homicide,  §§  420,  431. 
as  evidence  in  larceny,  §  614. 
admissible  on  question  of  sanity,  §  168. 
Administration  of  poison  or  drug,  to  procure  abortion,  §  1148. 
Administrators,  embezzlement  by,  §  629. 
Admiralty  Jurisdiction,  exercise  of,  as  to  crimes,  §  1347. 
Admissions  of  accused  in  prosecution  for  homicide^  §  420. 
in  bigamy,  g  108a 

of  third  persons,  not  admissible  in  prosecution  for  larceny,  §  614 

of  co-conspirators,  when  admissible^  §  988L 
Adulteration  of  food  or  drink,  g  Sa 

knowledge  of,  must  be  shown,  §  128,  n. 
Adultery,  what  constitutes,  §§  1086-1090. 

intent  involved  in,  §§  1091, 1092L 

prosecution  for,  on  complaint  of  husband  or  wife^  g  1093. 

indictment  for,  gg  1094, 1096. 

mistake  as  defense  in,  §  134. 

solicitation  to  commit,  not  criminal,  §§  220,  22S. 

person  committing  cannot  make  self-defense  i^gainst  husband,  g  80QL 

as  provocation  for  homicide,  g§  841,  865. 

classified  with  other  like  crimes,  g  1110. 

as  included  in  charge  of  seduction,  g  1115b 
Adrertisements  of  lotteries,  provisions  as  to,  g§  1315-1818L 

sending  through  mails,  g  1384 
Adrice  of  counsel,  whether  a  defense,  g  182L 

as  a  defense  in  perjury,  g  870. 
AAdaTit,  forgery  of,  g  750. 

false  swearing  in,  as  perjury,  §§  859,  861,  877,  879L 

as  to  pension  claim,  falsity  of,  g  1348. 

false,  in  support  of  claims  against  the  United  States^  g  1852L 
Affinity,  relationship  by,  in  incest^  g  1120. 
Affray,  what  constitutes,  §g  1006-lOOa 

procedure  in,  §§  1009-1011. 

indictment  for,  g  1009. 

included  offense  in,  §  101 1. 

as  constituting  breach  of  the  peaces  g  1012L 

right  to  resist,  g  139. 
Age,  proof  of  to  show  capacity,  §g  152,  15a 

of  person  guilty  of  embezzlement,  g  63a 

of  person  to  whom  intoxicating  liquors  are  sold,  knowledge  of,  evidenof^ 

g  1257, 126a 
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Age — continued. 

of  minor,  evidence  of,  §  1314 

of  girl,  knowledge  of,  in  case  of  abduction,  §  1108L 
Age  of  consent,  in  rape,  §§  448^  444 

in  case  of  rape,  mistake  as  to,  §  461. 
Agency  as  affecting  criminal  liability,  §§  18(V-192l 
Agent,  criminal  liability  of,  g§  186, 190. 

commission  of  crime  through,  §  207. 
^crime  committed  through,  jurisdiction  of,  §§  207,  211. 

wife  acting  in  presence  of  husband  not  deemed,  §  146. 

of  corporations,  criminal  liability  of,  ^*§  IRO,  184 

innocent  or  criminal,  larceny  through,  §  648L 

embezzlement  by,  §§  626-62a 

of  corporation,  when  guilty  of  embezzlement^  §§  682,  QdSk 

false  pretenses  made  by  or  to^  when  criminal,  §  688L 

liability  of,  for  receipt  of  stolen  goods,  §  714 

liability  for  acts  of,  in  libel,  g  1056. 

sale  of  liquor  by,  protected  by  license  of  principal,  §  1227. 

liability  of  employer  for  sale  of  intoxicating  liquors  by,  §  1287.    And  see 
Master  and  servant 

liability  of,  for  illegal  sale  of  intoxicating  liquors,  §  1289. 

minor  as,  in  purchase  of  intoxicating  liquor  for  another,  §  1258L 
Aggrarated  assaults,  see  Assaults. 
Aggraration  of  assault,  what  constitutes^  §  256. 

matter  of,  in  prosecution  for  robbery,  §  478L 

in  burglary,  §  512L 

elements  of,  in  larceny,  §  674 
Agreement  to  stifle  prosecution,  §  940. 
Aiders  and  abettors,  who  are^  g  199.    See,  also^  Principal  and  accessory. 

in  manslaughter,  g  200. 

how  indicted,  §  218. 

who  deemed,  in  keeping  house  of  ill-fame^  g  1141. 

in  violations  of  law  by  bank  officers,  g  1889. 
Aiding  and  abetting,  indictment  for,  g  218.  And  see  Principal  and  accessory. 
Aiding  or  procuring  in  illegal  gaming,  g  1288. 
Air,  corruption  of,  as  constituting  nuisance,  g§  1169, 1171. 
Alcohol,  whether  deemed  intoxicating  liquor,  gg  1218-1222L  ^ 

within  provision  as  to  sale  of  goods,  wares  and  merchandise  on  Sunday, 
g  1821,  n. 
Alibi  of  alleged  deceased  in  homicide,  g  899. 
Allegiance,  violation  of,  as  constituting  treason,  g  1864 

not  material  in  piracy,  g  1859. 
Alleys,  deemed  highways,  g  1192. 
Alteration  of  instrument  as  constituting  forgery,  g  766L 

of  invalid  instrument,  not  forgery,  g  756. 
Ambassador,  violence  to,  g  1842. 
Amnsements,  on  Sunday,  whether  permitted,  g  1825. 
^  ^And,*^  in  construction  of  statutes,  g  108. 
Animal,  what  deemed,  g  1162. 
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Animals,  cruelty  to,  g§  1161-1164 

malicious  iujuries  to,  §  815. 

regulations  as  to  trausportation  of»  §§  1161,  1388L 

diseased,  sale  of,  g  56. 

▼icious,  death  caused  by,  from  negligence  of  owner,  §  351. 

ftT(E  nafuree,  larceny  of,  §  538. 

tamed,  when  subject  of  larceny,  §  588i 

domestic  subject  of  larceny,  §  540. 

carcasses  of,  subject  of  larceny,  §  541. 

trespassing,  larceny  of,  g  546,  n. 

domestic,  killing  of,  without  removed,  whether  larceny,  g  548^ 

special  provisions  as  to  larceny  of,  §  589. 

suflSciency  of  description  of,  in  indictment  for  larceny,  g§  593^  594 
Antmos  farandl  in  larceny,  §  564 

Answer  in  chancery,  false  oath  to^  as  constituting  perjury,  §  859L 
Apology,  effect  of,  in  libel,  §  1054 
Apparent  danger  justifying  killing  in  self-defense,  §  804 
Apparent  legal  elHcacy  of  forged  instrument  sufficient,  g  767. 
Appeal,  repeal  of  statute  pending,  g  99. 
Appeals  of  felony,  g  Sl 

Apprehension  of  danger  as  justifying  killing  in  self-defense,  g§  804-306. 
Appropriation,  what  sufficient,  in  larceny,  gg  566^  567. 

subsequent  to  rightful  taking,  g  569. 
Appnrtenant  bnildings,  in  burglary,  gg  496,  498L 
Arms,  carrying  of,  see  Weapona 
Arrest  without  warrant  resistance  to,  g  141. 

with  unnecessary  violence,  resistance  to,  g  802. 

with  unnecessary  violence  constitutes  assault^  g  255i 

death  caused  in  resisting,  gg  328,  840. 

homicide  justifiable  in  making,  g  298. 

homicide  by  undue  violence  in  making,  g  348. 

unlawful,  resistance  to,  g^  141,  241. 

as  constituting  provocation  in  homicide,  g  340. 
death  caused  in  making,  g  347. 
escap<^  from,  g  931. 

as  constituting  false  imprisonment,  §g  487,  488,  906. 
Arson,  definition  of,  g  517. 

as  to  what  buildings,  §g  518-521. 

intent  to  defraud  insurance  companies,  g  522b 

what  burnipg  necessary  to  constitute^  g  523^ 

aggravation  of,  §  524 

degrees  of,  g  525. 

intent,  g  526. 

indictment  for,  gg  527-531. 

included  offenses  in,  g  532. 

evidence  in  prosecution  for,  §  533L 

attempt  to  commit,  §^  223,  225. 

murder  in  committing,  firat  degree,  g  855. 

recent  possession  of  stolen  goods,  as  evidence  of,  g  61& 
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Asportation,  what  RuflScient  in  laroeaj,  §§  548-56a 

how  alleged,  §  607. 
Assault,  in  geoeral,  g§  2d0-25a 
what  coDstitutes,  §§  231-284 
what  intent  necessary,  §  239. 
intent  alone,  not  sufficient,  g  219L 
form  of  attempt,  §§  224,  223. 
justification  for,  $^g  241-247. 
prosecution  for,  not  barred  by  civil  action,  §  247. 
consent  to,  §  249. 
principal  and  accessory  in,  g  2501 
jurisdiction  of,  g  251. 
extent  of  right  to  resist,  g  139. 
as  constituting  provocation  for  manslaughter,  g  339. 
allegation  of,  in  indictment  for  homicide,  g  378L 
resistance  to  officer,  as  constituting,  g  921. 
not  included  in  riot,  §  1001. 
included  in  robbery,  §  484. 
as  constituting  breach  of  the  peace,  g  1012. 
mitigation  of,  g  24a 
aggravated,  g§  230,  248,  254-26a 

intent  in  case  of,  g  269. 

indictment  for,  g§  260,  26 1 

offense  included  in,  §  262. 
indecent,  g  23a 

involved  in  assault  with  intent  to  commit  rape,  g  465ii 
with  unloaded  weapon,  §  226. 
with  deadly  weapon,  g  257. 

intoxication  no  defense  for,  g  161,  n. 
with  specific  intent,  g  12a 
with  felonious  intent,  g§  263-272. 

justification  or  mitigation  for,  g  267. 

indictment  for,  g§  268-270. 

what  offense  included  in,  g  271. 
to  kill  or  murder,  general  discussion  of,  gg  273-279. 

impossibility,  ns  affecting,  g  226. 

felonies  included  in,  g  271. 
to  murder,  intoxication  as  affecting,  g  161. 
to  do  great  bodily  injury,  g  280. 
with  intent  to  rob,  g  281. 
with  intent  to  commit  rape,  general  discussion  of,  gg  462-467. 

forms  of  indictment  for,  g  467. 

intoxication  no  defense  for,  g  161. 
with  intent  to  commit  sodomy,  g  115a 
Assault  and  battery,  general  discussion  of,  gg  231-25a 

indictment  for,  §g  252,  25:i 
Assembly,  unlawful,  what  constitutes,  gg  1003-1006. 
constituting  riot  or  rout,  gg  991,  992. 
for  destruction  of  property,  g  993. 
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Assifnineiit  of  liquor  license,  §  1227. 

Association,  misappropriation  of  funds  by  member,  not  embezzlement,  §  631. 

unincorporated,  ownership  by,  how  charged,  in  indictment  for  larceny, 
§604. 

furnishing  of  liquors  to  members  of^  §  12401 
Attempt,  what  criminal,  §§  220-229. 

impossibility  an  affecting,  §  226w 

indictment  for,  §§  228,  220. 

as  an  included  offense,  §  229L 

aasault  deemed,  §§  231-23a 

to  obtain  property  by  false  pretense^  when  criminal,  §  680. 

to  procure  perjury,  §§  893-895i. 

to  corrupt  juror,  g  899. 

to  violate  election  laws,  §§  943,  948,  o. 

to  commit  incest,  §  1122. 

to  procure  abortion,  when  criminal,  §  1148L 

to  commit  sodomy,  §  115& 
Attorneys,  regulation  of  business  of,  §  87. 

regulation  of  by  municipalities,  §  73L 

embezzlement  by,  §§  627-629. 

eiztortion  by,  §  914 

excessive  charges  by,  in  procuring  pensions,  §  1848i 
Avetloneer,  embezzlement  by,  g§  636,  639. 
Amtiiority  as  defense  for  crime,  §  115. 

misrepresentation  of,  when  criminal,  §  673. 

forgery  of  instrument  executed  without^  g  759. 

daim  of,  in  wilful  trespass,  g  828. 

BaUee,  larceny  from,  g  546b 

deemed  owner  in  case  of  larceny,  g§  547-^91 

misappropriation  by,  whether  larceny,  §  554. 

larceny  by,  g  555. 

distinguished  from  servant  in  larceny,  g  556. 

of  lost  property,  not  guilty  of   larceny  in   unlawful   appropriatioiv 
§671. 

of  stolen  property,  ownership  laid  in,  g  60JI 

embezzlement  by,  §g  623,  644. 
Ballots,  refusal  or  alteration  of,  g  945. 

as  evidence  in  prosecutions  for  violating  election  laws,  g  951. 
Bank  bills  or  notes,  whether  subject  of  larceny,  g  543b 

subject  of  larceny,  g  543. 

description  of,  in  indictment  for  larceny,  g  596. 

embezzlement  of,  before  issue,  g  636. 

receipt  of,  when  stolen,  g  715. 

forgery  of,  gg  752,  757.  75a 
Bankers,  regulation  of  business  of,  g  42. 
Banking  act,  offenses  under,  §g  1339, 1340. 
Barbers,  validity  of  special  regulations  as  to,  §  55. 

legislation  as  to^  unconstitutional  for  want  of  uniformity,  §  77. 
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Bam,  part  of  dwelling,  with  reference  to  burglary,  g  497. 

subject  of  arson,  §  519. 
Barratry,  §§  27,  1169. 
Bastard,  concealing  birth  of,  §  115a 
Bastardy,  as  a  crime,  §  1126. 

liability  of  father  for  support  of  child,  §  1126L 
Battery,  is  a  completed  assault,  §  285. 

not  included  in  assault  with  intent  to  commit  felony,  §  271. 

danger  of,  does  not  justify  killing  in  defense,  g  802. 

see  Assault  and  battery. 
Bawd,  deflnition  of,  §  1106a 
Bawdy  honse,  see  House  of  ill-f  ama 
Beer,  whether  deemed  intoxicating  liquor,  §§  1218-1222. 
Bees,  larceny  of,  §  588. 
Belief  of  danger  as  justifying  killing  in  self-defense,  §§  305,  806b 

as  to  age  of  girl  in  prosecution  for  rape,  §  451. 
Belligerent  rights,  acts  of  insurgents  on  the  high  seas,  without,  deemed 

piracy,  §  1859. 
Benefit  of  clergy  as  distinguishing  between  murder  and  manslaughter,  §819^ 
Best  evidence  in  prosecution  for  homicide,  §  410. 
Betting,  what  criminal,  §§  1282-1299. 

on  elections,  §  947. 

on  games  in  public  place,  §g  1801-1804. 
Bererage,  regulation  of  sale  of  liquor  as,  see  Intoxicating  liquors. 
Bieyeles,  licenses  for,  §§  89,  70. 

deemed  vehicles,  §  1197. 
Bigamy,  definition  of,  what  constitutes,  §§  1071-1076, 

jurisdiction  and  venue  in,  §  1077. 

limitation  of  prosecution  for,  §  1078. 

indictment  for,  g§  1079-1081. 

evidence  in  prosecution  for,  |^§  1082-1085. 

mistake  of  fact»  as  a  defense  in,  g  188. 

may  constitute  also  adultery,  §  1095. 

classified  among  sexual  crimes,  §§  1109,  1110. 
Bill  in  chaneery,  false  oath  to»  as  constituting  perjury,  g  859. 
Bill  of  particulars  in  prosecution  for  conspiracy,  §  976. 
Billiard  saloons,  allowing  minors  to  remain  in,  §g  59, 1814 
Bills  of  attainder,  g  79. 
Bills  and  notes,  whether  subject  of  larceny,  g  5481 

description  of,  in  indictment  for  larceny,  g  595. 

whether  deemed  property  in  false  pretenses,  g  6981 

forgery  of,  g  752. 
Birth  of  bastard,  concealment  of,  g  11521 
Black  Act,  g  812. 
Blackmail  as  a  crime,  gg  72d-74a 
Blank,  filling  after  execution,  constitutes  forgery,  g  765. 
Blasphemons  publications,  as  libel,  g  1049. 
Blasphemy  and  profanity,  what  constitutes,  ^'g  1159, 1160, 
Board  of  health,  regulations  of,  enforced,  g  30. 
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Books  of  aeeonnt,  forgery  ot  §  755. 

Borrowing  of  propertjr  with  the  intent  to  appropriate,  §  562L 

Boandaries,  protection  of,  §  45. 

Bonndarj  trees,  injury  to,  §  819. 

destruction  of,  intent,  §  826b 
Boxing-mateii,  may  be  lawful,  §  249. 
Boy,  under  fourteen  years  of  age,  whether  competent  to  commit  rape,  §44ll 

whether  may  be  guilty  of  assaolt  with  intent  to  commit  rape^  §  AfStk 
Boyeotting,  §  968^  n. 
Brands,  protection  of,  g  47. 

as  evidence  in  larceny,  §§  594,  613. 

falsification  of,  as  constituting  false  pretenses,  §  6dL 

of  animals,  altering,  §  816. 
Breach  of  contract,  not  usually  criminal,  §  lOi 
Breach  of  the  peace,  what  constitutes,  g§  1012-102L 

indictment  for,  §  1021. 

improper  language  as  constituting,  g  26. 

involved  in  forcible  trespass,  §§  820,  82a 

in  case  of  unlawful  assembly,  §  1003. 

slander  or  libel  as  leading  to,  §§  1040, 1055. 
Bread,  regulation  of  weight  of  loaves,  §  48. 
Breaking,  what  sufficient  in  burglary,  §  500. 

constructive,  §  501. 
Breaking  and  entry,  statutory  provisions  as  to,  §  499.    And  see  BnzglaiT; 
Breaking  balk  by  carrier  or  bailee,  larceny,  §  555^ 
Breaking  jail,  §§  930-936. 
Breaking  oat,  as  constituting  burglary,  §  502L 
Brewers,  sale  of  liquors  by,  §  1254. 
Bribe,  offering  or  accepting,  §§  896-903. 

attempt  to  extort,  §  914. 
Bribery,  what  constitutes,  §§  896-899. 

venue  in,  §  900. 

indictment  for,  §§  901,  903L 

eviileDce  of,  §  90a 

punished  as  contempt,  §  920,  n. 

of  electors,  §  947. 
Bridges,  obstruction  of  navigable  rivers  by,  §  1195. 
Bnggery,  see  Sodomy. 

Balldings,  appurtenant  to  dwelling,  breaking  and  entering  of,  as  constitai- 
ing  burglary,  §  496. 

adjacent  to  dwellinp:,  with  reference  to  burglary,  §  498, 

not  appurtenant  to  dwelling,  with  reference  to  burglary,  §  499l 

what  subject  of  arson,  g§  518-521. 

larceny  from,  §  578. 

malicious  injury  to,  g  821. 
Burden  of  proof,  as  to  intoxication,  g  162L 

as  to  insanity,  §g  175,  176. 

as  to  self-defense,  g  316. 

in  homicide  not  shifted  by  presumption* of  malice,  g  83a 
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Bnrden  of  proof — continued. 

of  provocation  for  homicide,  §  346b 

in  prosecution  for  rape,  §  461. 

as  to  possession  of  stolen  goods,  in  larceny,  §  617. 

as  to  guilty  knowledge,  in  receipt  of  stolen  goods,  §  716b 

as  to  chastity  in  prosecution  for  slander  imputing  unchastity  to  female^ 
§  1057. 

as  to  chastity,  in  seduction,  §  1118. 

in  prosecution  under  liquor  laws,  §  1281. 
Burglar's  tools,  possession  of,  criminal,  g§  221,  516. 
Barglary,  definition  of,  §  49a 

what  buildings  subject  of,  g§  494-499. 

breaking  and  entering,  constituting,  g§  500-503. 

in  night-time,  §  504 

intent,  what  necessary  to  constitute,  §§  505-507. 

indictment  for,  §g  508-5ia 

venue  in  prosecution  for,  §  509a. 

what  offenses  included  in,  §  511. 

degrees  of,  g  512L 

evidence  in  prosecution  for,  g§  514-516. 

whether  connivance  of  servant  of  owner  is  a  defense^  §  118L 

intent  essential  in,  g  122l 

furnishing  tools  for,  criminal,  g  200,  n. 

attempt  to  commit,  g  223. 

effect  of  impossibility,  g  226. 

murder  in  committing,  first  degree,  g  855. 

recent  possession  of  stolen  goods,  as  evidence  in,  g  616b 

receipt  of  goods  procured  by,  whether  criminal,  g  7ia 
Burial  of  dead  bodies,  gg  1165-116a 
Burial  grounds,  desecration  of,  gg  1167,  1168. 
Burning,  statutory,  g  520.    And  see  Arson. 

what  constitutes,  in  arson,  gg  522,  523. 
Business,  regulation  of  under  police  power,  g  29. 

regulation  of  in  particular  localities,  g  39. 

regulation  of  by  municipalities,  g  73. 
Batter,  imitation,  sale  of,  g  34. 

manufacturers  of  to  make  returns  to  those  furnishing  milk,  g  42L 

Camp  meeting,  regulation  of  business  near,  g  89. 

disturbance  of,  gg  1022-102a 
Capacity,  criminal,  in  case  of  infants,  g^  149-15a 

to  commit  crime,  in  case  of  insanity  or  intoxication,  gg  154-179L 

of  deaf  and  dumb  person  to  commit  crimen  g  155. 

age  of,  in  case  of  rape,  g  449. 
Car,  larceny  from,  g  57& 
Cards,  swindling  by  means  of,  g  662. 
Carelessness,  criminal,  liability  for,  g§  129,  13a 

of  person  defrauded,  whether  material  in  false  pretenses,  g  687. 
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Carnal  knowledgre,  iiiTolTed  in  rape.  ^  438,  443,  45a 

whether  Decessary  to  constitute  incest,  g  1122. 
Carrier,  regulation  of  charges  of,  g  40l 

game  laws  as  affecting,  g  4fL 

regulations  as  to  colored  passengers,  §  54 

larceny  from,  g  640. 

larceny  hy,  %  655. 

embezzlement  by,  §  644 

regulation  of  transportation  of  animals  by.  §§  1161. 1338w 

regulations  of,  as  to  interstate  commerce,  §§  1336-1888a 

of  mails,  robbery  of,  §  1329. 

of  intoxicating  liquors,  see  Transportation. 
Carrying  away,  how  alleged,  in  larceny.  §  607. 
Carrying  eoneealed  weapons,  §§  1029-1039. 
Cashier  of  banking  corporation,  embezzlement  by,  g  632L 
Cattle,  running  at  large,  larceny  of,  §  546. 

stealing  of,  value  immaterial,  §  689. 

description  of,  in  indictment  for  larceny,  §  694 

malicious  injuries  to,  §  815. 

driving  from  range,  g  816. 

meaning  of  term,  g  1163. 
Cansatlon,  in  case  of  homicide,  §§  283-29a 
Canse  of  death,  g  292. 
Cemeteries,  desecration  of.  §g  1167, 1169L 
Certificate  of  acknowledgment,  forgery  of,  g  750. 

of  character,  not  subject  of  forgery,  g  756w 
Challenging  to  fight  a  duel,  g  324. 
Chanee,  involved  in  lottery,  g  1315. 

Change,  mistake  in  making,  as  constituting  larceny,  §  561. 
Character,  bad,  of  defendant,  evidence  of,  in  larceny,  g  615. 

good,  proof  of,  in  prosecution  for  receiving  stolen  goods,  g  716L 

obtaining  property  by  threats  of  injury  to,  g  736. 

of  deceased,  as  bearing  on  the  right  of  self-defense,  g  807. 
evidence  of,  in  prosecution  for  homicide,  g  423. 
as  affecting  credibility  of  dying  declarations,  g  431. 
as  affecting  provocation  in  homicide,  g  844 

of  defendant,  evidence  of,  in  prosecution  for  homicide^  g  422L 
in  prosecution  for  adultery,  g  1097. 

of  prosecutrix,  evidence  of,  in  case  of  rape,  g  460. 
not  involved  in  libel,  g  1054 

of  third  person,  not  admissible,  in  prosecution  for  larceny,  g  614 
Charity,  obtaining  by  false  pretenses,  whether  criminal,  g  695. 

works  of,  excepted  from  Sunday  laws,  g  1821. 
Charivari,  whether  constitutes  provocation  for  manslaughter,  g  839. 
Chaste  character,  when  lost  may  be  regained,  §  1113. 
Chastisement,  when  lawful,  g  242. 

of  wife  by  husband,  g  24a 
Chastity,  definition  of,  what  constitutes,  g§  1113,  Ilia 

evidence  of,  in  case  of  rape,  g  460. 
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Chastity  —  coDtinued 

reputation  as  to,  in  prosecution  for  slander  in  imputing  unohastity  to 
female,  §  1057. 

imputation  against  deemed  slander,  §  1057. 

in  case  of  abduction,  §§  1106,  1106a 

in  seduction,  §  11 18. 

should  be  alleged  in  indictment  for  seduction,  §  1114. 

evidence  of,  g  1118. 
Chattel  mortgage,  as  constituting  fraudulent  conveyance^  §  843L 

removal  of  property  covered  by.  §§  846»  847. 
Chattels,  value  of,  in  larceny,  §  548. 

what  subject  of  larceny,  see  Larceny. 
Cheats  and  frauds,  when  criminal,  §^  657-665.    And  see  False  pretenses* 
Cheeks,  whether  subject  of  larceny,  §  548. 

not  genuine,  use  of  as  constituting  false  pretense,  §  661. 

false,  when  constitute  false  pretenses,  g  674 

whether  deemed  property,  in  false  pretenses,  g  699L 

forgery  of,  g  752. 

falsely  certifying,  g  1340. 
Cheese,  manufacturers  of,  to  make  returns  to  those  furnishing  milk,  §  42L 

imitation,  sale  of,  g  84 
Chemist,  negligence  of,  as  constituting  homicide^  g  287. 
Child,  stealing  of,  g  486,  n. 

ill-treatment  of,  as  showing  malice,  g  880. 

neglect  of,  g  5a 

neglect  or  exposure  of,  causing  death,  gg  286,  851. 

death  of,  from  undue  violence  in  chastisement,  g  848L 

female,  consent  of,  as  affecting  assault  with  intent  to  commit  rapc^ 
g464 
violation  of,  as  constituting  rape^  see  Rapa 
,  illegitimate,  how  described  in  indictment  for  homicide,  g  878a.  • 

concealing  birth  of,  gll52L 

unborn,  not  subject  of  homicide,  g  204. 

causing  death  of,  by  abortion,  gg  1146, 1147. 

exhibition  to  jury,  as  evidence  in  prosecution  for  seduction,  g  1117. 
in  prosecution  for  bastardy,  g  1129. 
Children,  assaults  upon,  g  255. 
Chimney,  entry  through,  deemed  breaking,  g  500. 
Chinese,  exclusion  of,  gg  1344, 1845. 
Christian  religion,  offenses  against,  g§  1159, 116a 
Chnrch  buildings,  malicious  injury  to^  g  821. 
Chnrches,  sale  of  liquor  near,  §  1266. 
Clrcamstantlal  eridenee  in  homicide  cases,  gg  408-4101 

to  identify  defendant  in  larceny,  g  614 

of  recent  possession  of  stolen  goods,  g  616. 

by  way  of  corroboration,  in  prosecution  for  perjury,  g  892. 

admissible  to  show  conspiracy,  g  989. 

in  bigamy,  to  prove  husband  or  wife  still  alive^  g  1084 

in  adultery,  g  1097. 
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Ciremnstaiitial  evidence  —  coDtinued. 

as  to  intercourse,  in  prosecution  for  illicit  cohabitation,  g  11321 

in  prosecution  for  lewdness,  §  1185. 
Cities  and  towns,  police  power  of,  see  Municipalittea 
Citjr  ordinances,  see  Ordinances. 

CItII  action  for  assault  does  not  bar  criminal  prosecution.  §  247. 
Giril  code,  provisions  of,  applicable  in  construing  criminal  statute^  §  88L 
Civil  remedy  not  merged  in  crime^  §  It 
Civil  rights,  protection  of,  g  54 
Claim  of  right  as  a  defense,  g  118L 

resistance  to  trespass  under,  §  143. 

as  showing  want  of  criminal  intent  in  larceny,  g§  564,  565L 

as  defense  for  malicious  trespass,  §  827. 

as  defense  for  resisting  officer,  §  924. 
Class  legislation,  validity  of,  §  77. 
Clerk,  larceny  by,  §  556. 

embezzlement  by,  §§  629-628. 

liability  of  employer  for  acts  of,  see  Master  and  servant 
Clothing,  introduction  of,  as  evidence  in  homicide  cases,  g  405. 

of  wife,  taking  of,  as  husband's  property,  g  558L 
CInb  room,  whether  deemed  public  place,  in  prosecution  for  gaming;  g  1908L 
Clabs,  sale  of  liquors  in,  g  1240. 
Coal,  regulations  as  to  weighing,  g§  48,  55. 
Coasting  trade,  regulations  as  to,  §  1347. 
Cock-flghting,  punishable  as  cruelty  to  animals,  g  1161. 
Coercion  of  wife  by  husband,  presumption  of,  §§  145-1 48L 
Cohabitation,  as  proof  of  marriage,  gf)  1074^  1082. 

whether  involved  in  abduction,  g  1104 

illicit,  when  criminal,  ^g  1180-118^ 
Coin,  description  of,  in  indictment  for  Isrceny,  g  597. 

whether  charged  as  goods  and  chattels  in  larceny,  g  548,  n. 

evidence  of  identity  of,  in  prosecution  for  larceny,  g  599. 

description  of,  in  indictment  for  embezzlement,  g  652. 

counterfeiting  of,  §§  774-776. 

tools  for  counterfeiting,  possession  of,  gg  777-779. 

counterfeiting,  uttering,  passing  or  having  in  possession,  gg  780-789. 
Collateral  facts,  false  swearing  as  to,  g  862. 
Collection  agency,  libel  by,  g  1055. 

envelopes,  use  of,  g  1833. 
Collectors,  embezzlement  by,  g  629. 
CoUoqnlnm,  in  libel,  g  1060. 
Color  blindness,  examination  for,  required,  g  88,  n. 
Combat,  as  constituting  provocation  for  manslaughter,  g  889. 
Combination,  unlawful,  when  punishable,  gg  952,  958.    And  see  Conspiracy. 

criminal  liability  of  those  who  participate  in,  gg  193-208. 

joint  liability  of  each  participant  for  acts  of  others,  gg  195-2081 

in  false  pretenses,  g  697. 

in  restraint  of  trade,  g  96& 

in  restraint  of  commerce,  g  1337. 
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Command,  as  defense  for  crime,  §§  115,  ISa 

Commerce,  regulatioDs  of,  federal  statutes  as  to,  §§  1380-18d8a  And  see  In- 
terstate commerce. 

with  Indians,  regulation  of,  §  ISdSo. 
Commercial  agency,  false  statement  to,  whether  criminal,  §  679. 
Commission  merchant,  embezzlement  by,  g§  686,  689. 
Common  barrator,  offense  of  being,  g§  27, 1169. 
Common  gambler,  who  deemed,  §  18001 
Common  law  as  to  crimes,  g  12, 

where  in  force,  g  12. 

modified  by  statute,  §  12. 

how  far  recognized,  §§  18,  14 

definitions  of,  as  applicable  to  statutes,  §  15. 

as  affected  by  statute,  §  95. 

whether  revived  by  repeal  of  statute  superseding,  §  102. 

meaning  of  terms  in  construction  of  statutes,  §  105. 
Common  railer  and  brawler,  the  offense  of  being,  §  26. 
Common  scold,  the  offense  of  being,  §§  26,  1169. 
Common  seller  of  intoxicating  liquors,  §  1244 
Common  thief,  offense  of  being,  §  580. 
Complaint,  meaning  of  term,  g  110. 

of  husband  or  wife,  in  prosecution  for  adultery,  §  1098. 

in  bastardy  proceedings,  g  1128. 

evidence  of,  in  prosecution  for  rape,  §§  455,  45& 
in  prosecution  for  sodomy,  g  1155. 
Compound  larcenies,  g§  574-580. 
Compound  liquors,  sale  of,  g  1219. 
Compounding  olTenses,  §g  988-94a 
Compulsion  as  defense  for  crime,  §§  116, 136-144. 
Concealed  weapons,  carrying  of,  §§  1029-1089. 
Concealing  property  to  defraud  creditors,  g  848, 
Concealment  of  crime,  when  criminal,  g  209. 

of  fact  of  incumbrance,  when  criminal,  ^  671,  685. 

of  receipt  of  stolen  goods,  when  criminal,  g  714 

of  birth  of  bastard,  g  115a 
Conception,  does  not  show  consent  in  rape,  g  4401 
Concubinage,  what  constitutes,  g  1104 

abduction  for  purpose  of,  gg  1104  1106a. 
Condonation,  in  adultery,  not  affected  by  marriage  of  parties,  g  1098. 
Confederates,  acts  or  declarations  of,  as  evidence,  g  208^    And  see  Accom- 
plices. 
Confession  of  infants  as  to  age  or  capacity,  g  152L 

in  homicide,  g  420. 

of  accused  without  corroboration,  not  sufficient  to  prove  corpus  delicti 
in  homicide,  g  897. 

of  g^ilt  of  third  person,  in  prosecution  for  homicide,  g  404 
Conflict  of  lawSy  as  to  taking  of  stolen  property  from  one  state  to  another, 
g55a 
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4iongTegMon  amenibled  for  wonbip,  distarbanoe  of,  §  1024 
Congressional  elections,  regulation  of,  §  948. 
ConsAngninlty,  relationship  by»  in  incest*  §  llSQl 
•Consent  to  crime,  effect  of,  §g  199,  30d. 

to  assault*  g  249. 

to  unlawful  act,  obtained  by  fraud,  §  249. 

no  defense,  in  case  of  murder,  §  324. 

to  fight,  §§  1007,  lOia 

as  affecting  breaking  and  entry  in  burglary,  §§  501,  S03L 

of  ewner,  as  preventing  conversion  of  property  from  constituting  lar- 
ceny, §§  550,  657-^63. 

of  employer,  as  disproving  embezzlement,  g  64SL 

of  mortgagee^  to  disposal  of  property  covered  by  chattel  mortgage^  §§  847, 
851. 

as  disproving  rape,  g§  439-448. 

to  intercourse,  procured  by  fraud,  whether  disproves  rape,  §  446i 

effect  of  proof  of,  in  prosecution  for  attempt  to  commit  rape^  §§  249^ 
468,464 

effect  of,  in  case  of  abduction  of  girls,  §  1102L 

to  indecent  assault  §  33a 

to  illicit  intercourse,  in  case  of  seduction,  §  1117. 

to  abortion,  §  1149. 

in  sodomy,  §  1155. 
Consideration  for  sale  of  intoxicating  liquor,  §  1284 
•Conspiracy,  general  nature  and  definition,  what  constitutes,  g§  952-4MMII^ 

what  combination  sufficient  to  constitute,  g§  968^  969* 

intent  in,  g  971. 

procedure  in,  g§  972-987. 

indictment  for,  §g  974r-986L 

punishment  of,  g  987. 

evidence  in  prosecution  for,  gg  988-9901 

proof  of  existence  of,  g  989. 

to  charge  with  crime,  g  957. 

to  commit  a  crime,  g  956. 

joint  liability  of  those  participating,  gg  194-2081 

to  extort,  evidence  of,  g  742. 

to  defraud,  g  960. 

to  obtain  property  by  false  pretenses,  g  697. 

to  deprive  of  civil  rights  g  96L 

to  injure  the  public,  g  962l 

to  defraud  or  overthrow  government,  gg  964  96Sl 

to  commit  treason,  §  1857. 

to  interfere  with  interstate  commerce,  g  1837. 

in  restraint  of  trade,  g  96a 

to  slander,  g  95a 

to  secure  admission  in  case  of  burglary,  g  501. 

•to  seduce  or  entice  female,  g  959. 

iiabiliiy  of  each  party  for  acts  of  others,  gg  195-203,  970l 

720 


YoL.  n,  §§  743-1359.]  index.  [Oo»-Coir. 

Conspiracy — continued. 

death  resulting  from,  g  291. 

causing  death,  joint  liability  for,  §  lOd. 

jurisdiction  of  conspirators,  §  211. 

proof  of  acts  and  threats  by  joint  conspirators,  in  homicide,  §  419. 

proof  of,  in  prosecution  for  forgery  or  counterfeiting,  g  810. 

overt  act,  §  966. 

impossibility  of  effecting  the  object  intended,  §  967. 
Constitational  law,  validity  of  regulation  of  sales  of  liquor  and  opium, 
§29. 

regulation  of  sale  of  imitation  butter,  cheese  and  lard,  §  84 

validity  of  inspection  laws,  §  35. 

validity  of  statutes  requiring  licenses,  §  88L 

validity  of  regulations  as  to  railroads,  g  40. 

validity  of  license  tax,  g  44. 

validity  of  regulations  as  to  colored  passengers,  §  54 

validity  of  regulations  as  to  employees,  §  55. 

validity  of  regulations  as  to  freedom  of  contract,  §  55, 

validity  of  statutes  as  to  miscegenation,  g  57. 

authority  of  municipalities,  g  62. 

uniformity  of  operation  of  statute,  g  77. 

ex  post  facto  laws,  g  78. 

right  to  be  confronted  with  witnesses,  rule  as  to  dying  declarationi^ 
§425. 

as  to  carrying  concealed  weapons,  g  1030. 

freedom  of  the  press,  g  1050. 

regulations  as  to  use  of  mails,  §g  1832-1334 

religious  freedom,  recognition  of  Christianity,  g  1159. 

truth  as  a  defense,  in  libel,  §  1051. 

functions  of  jury  in  prosecution  for  libel,  g  1070. 

enforcement  of  payment  of  fine,  in  bastardy  proceedings^  g  1126b 

validity  of  liquor  legislation,  g§  1200-1215. 

validity  of  statutes  regulating  lotteries,  g  1817. 

validity  of  Sunday  laws,  §  1319. 

exercise  of  power  to  regulate  postoffices  and  post-roads,  g  1827* 

definition  of  treason,  §g  1854  1355. 
Coii8titational  limitations,  g§  74-80. 

Constitatiouality  of  statutes,  effect  of  partial  invalidity,  g  104 
Constraction  of  penal  statutes,  ^§  81-110. 
Coustraction  of  statutes  according  to  legislative  intent^  g  86. 

in  pan  materia,  §  87. 

general  and  special  provisions,  g§  89,  90. 

with  reference  to  common  law,  g  95. 

as  to  particular  terms,  §§  105-110. 

as  affected  by  grammar  and  punctuation,  g  1061 

as  to  sale  of  liquors,  g  1216. 
Contempt,  whether  criminal,  g  9. 

corporation  liable  for,  §  183. 
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COBtinnance  of  nuimnce,  §  1178L 
how  cbarfced,  §  llSa 
of  obstruction  of  highway,  §  1188L 
Coiitlniioas  crimes,  statute  providing  for  punishment  of,  not  ex  post  f ado, 
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Contraet,  breach  of,  whether  punishable  as  crimen  §  lOi 

freedom  of,  §  55. 

obligation  of,  bow  far  protected  against  criminal  legislation,  §  TS. 

whether  constitutes  false  pretense,  §  678. 

to  compound  offense,  invalid,  §§  939,  940l 
Contraet  labor,  federal  regulations  as  to  importation  of,  §  1343L 
Contrlbation  to  nuisance,  effect  of,  g  1175. 
CoBYersion,  what  sufficient  to  constitute  larceny,  ^  550,  562l 

subsequent  to  rightful  taking,  in  larceny,  g  569. 

allegation  of,  not  sufficient  to  show  larceny,  §  607. 

by  servant,  when  constitutes  embezzlement,  §  62L 

as  an  element  in  embezzlement,  §§  623,  638. 

in  embezzlement,  how  described,  §  655. 

of  property  received  by  virtue  of  employment,  g  634 

of  money,  what  sufficient  to  constitute  embezzlement^  §  639L 

whether  failure  to  pay  or  deliver  amounts  to^  §  640, 

by  public  officer,  what  constitutes,  §  649. 
OOBTletlon,  repeal  of  statute  after,  §  98L 

meaning  of  term,  §  110. 

of  accessory  before  principal,  §§  315-218L 

of  principal,  record  of,  on  trial  of  accessory,  §  21& 

of  one,  in  prosecution  for  conspiracy,  §  9dL 
in  prosecution  for  riot,  g  996. 
in  prosecution  for  affray,  §  1010. 
Conreyances,  fraudulent,  when  criminal,  §§  842-851. 
Cool  blood,  killing  in,  notwithstanding  provocation,  §§  842,  843L 
Cooling  time,  after  provocation,  in  case  of  homicide^  §  34dL 
Coroner's  inquest,  preventing,  g  1165. 
Corporate  basiness,  regulation  of,  §  43. 
Corporation,  regulation  of  business  of  g  43L 

foreign,  required  to  procure  permit,  §  48. 

regulation  of  contracts  of  with  employees,  g  55^ 

term  does  not  include  municipality,  §  IIOl 

whether  indictable,  §  180. 

criminal  liability  of,  §§  180-185. 

whether  deemed  persons,  g§  110,  181,  705L 

existence  of,  how  proved,  in  prosecution  for  larceny,  §  604 

ownership  in,  how  charged,  in  indictment  for  larceny,  §  604 

embezzlement  of  funds  by  member,  §  631. 

embezzlement  by  officers  or  agents  of,  §^  632,  639. 

ownership  by,  in  prosecution  for  embezzlement,  §  653* 

deemed  person,  as  to  false  pretenses,  g  705. 

existence  of,  how  alleged  and  proved  in  forgery,  §  772l 

public,  see  Municipal  corporation. 
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Corpas  delicti,  proof  of,  in  homicide,  §  890. 

not  to  be  proved  by  uncorroborated  confessions,  §  307. 

in  larceny,  evidence  of,  §  612l 

not  proved,  by  possession  of  stolen  goods,  §  616. 

in  prosecution  for  receiving  stolen  goods,  §  724. 
Corroboration  of  evidence  of  accomplices,  gg  208»  990, 1151, 1290.    And  see 
Accomplica 

required  as  to  corpus  delicti  in  homicide,  §  897. 

what  sufficient  in  perjury,  g§  891,  8921 

not  required  in  prosecution  for  adultery,  §  1097. 

whether  necessary  in  prosecution  for  abduction,  §  1108. 

in  prosecution  for  seduction,  §  1119. 

of  woman  upon  whom  abortion  procured,  not  necessary,  g  1151. 

of  testimony  of  party  consenting,  in  sodomy,  §  1155. 

of  testimony  of  purchaser  as  to  illegal  sale  of  intoxicating  liquor,  not  I'e* 
quired,  §  1241. 

of  accomplice,  in  prosecution  for  gaming,  §  1295. 

of  witness,  when  necessary,  see  Accomplica 
Cotton,  regulation  of  sale  of,  §  50. 
Coanseling,  to  commit  crime,  when  criminal.  §  2071 
Coanterfeit  money,  intoxication  as  bearing  upon  intent  in  passing,  §  161 

passing  of,  as  constituting  false  pretenses,  §§  661,  675. 

uttering,  passing  or  having  in  possession,  g§  780-789, 

procedure  in  prosecutions  for  passing,  g§  790-804. 

sending  through  the  mails  circulars  as  to  sale  of,  §  1881. 
^  Connterfeiting,  general  nature  of  crime,  g  748. 

what  constitutes,  gg  774-776. 

jurisdiction  and  venue  in  prosecutions  for,  §§  790,  791« 

procedure  in  prosecutions  for,  g§  790-804, 

indictment  for,  §§  792-804. 

evidence  in  prosecution  for,  g§  805-810. 
Coanterfeiting  tools,  possession  of,  §§  777-779. 
Connts  for  larceny  and  receiving  stolen  goods  in  same  indictment^  g  722L 

separate,  in  indictment  for  embezzlement,  g  656. 

in  indictment  for  perjury,  g  888.  ^ 

Court,  jurisdiction  of,  in  proceeding  in  which  perjury  is  committed,  g  858. 
Coart  and  Jary,  materiality  in  perjury  is  for  the  court,  g  866. 

functions  of,  in  libel,  g  1070. 

respective  provinces  of,  in  determining  character  of  liquors,  g  1218L 
Conrtfl,  power  to  punish  contempt,  g  9. 

federal,  jurisdiction  of,  as  to  forgery  and  counterfeiting,  g  790. 
Courtship,  evidence  of,  in  seduction,  gg  1112, 1117. 
Coyertare,  as  a  defense,  g§  145-148^ 
Credibility  and  weight  of  dying  declarations,  g  481. 

of  witness,  false  swearing  as  to,  g  864. 
Credit,  obtaining  by  false  pretenses,  when  criminal,  g§  667-082. 

obtaining  false  indorsement  of,  not  criminal,  g  602^ 
Creditors,  conveyances  in  fraud  of,  gg  84^851. 
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Crime,  defloition  of,  §  4, 

how  distinguished  from  tort,  §§  2,  4. 

includee  misdemeanor.  §  4,  n. 

under  municipal  ordinances,  §  G. 

distinguished  from  tort  or  breach  of  contract,  §  10. 

civil  remedy  not  merged  in,  §  11. 

power  of  legislature  to  prescribe  constitutional  limitations  on,  §  74 

intent  as  an  element  of,  (^  111-12a 

distinguished  from  tort  as  to  intent,  §  111. 

conspiracy  to  commit  or  charge  with,  §§  05(S,  057. 

publication  imputing,  deemed  libelous,  §  1043. 

against  nature,  see  Sodomy. 
Crimes,  common-law  or  statutory,  §  12L 

what  acts  punishable  as,  §  16. 

classification  of  into  felonies  and  misdemeanors,  §§  17-19L  • 

punishable  under  the  police  power,  §§  23-7SL 

created  by  ordinances,  §  63. 
•Criminal  eontempts,  g  9. 
Oriminal  intent,  see  Intent 
•Criminal  law,  history  and  origin  of,  §  2. 

definition  of,  §§  4,  6. 

IS  branch  of  public  law,  §  8. 

substantive  and  adjective,  §  8L 

place  of,  in  jurisprudence,  §  3. 
'Criminal  olTensey  see  Crime. 

Criminal  procedure,  bastardy  proceedings^  when  deemed,  §  1126L 
Criminal  proceedings,  what  deemed,  §  6. 
Crops,  larceny  of,  §  586. 

malicious  destruction  of,  §  81& 
Crnel  punishments,  §  80. 
Cruelty  to  animals,  §§  1161-1164. 
Cartilage,  what  constitutes,  §  576. 

protection  of  building  within,  as  part  of  dwelling,  §  144  Q* 

defense  of  buildings  within,  §  313. 

buildings  within,  burglary  as  to^  §  407. 
subject  of  arson,  §  519. 
Custodian,  larceny  by,  §  656. 

consent  of,  to  taking,  as  affecting  larceny,  §  558L 

embezzlement  by,  §  630. 

'Of  building,  right  of,  to  protect,  §  143. 

of  premises,  authority  of,  §  244 
Customs  duties,  enforcement  of,  §  1351* 

Dam,  see  Mill-dam. 

Damages,  exemplary,  for  criminal  wrong,  §  11. 
Dangerous  acts  causing  death,  §  825. 
Dangerous  weapon,  assaulc  with,  §  257. 

forcible  breaking  into  a  dwelling,  armed  with,  §  511* 
Day-time,  breaking  and  entry  in,  §  504^ 
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Dead  bodies,  burial  or  disposal  of,  §§  1165-116a 

whether  subject  of  larceny,  §  642. 
Dead  person,  signature  of  name  of,  forgery,  §  764. 

libel  upon,  §  1040. 
Deadly  weapon,  assault  with,  §§  255,  257. 

use  of,  as  showing  intent  to  kill  or  murder,  §)^  274-276. 

use  of,  as  indicating  intent  to  do  great  bodily  injury,  §  280. 

use  of  in  making  arrests,  g  298.  n. 

necessity  for  resort  to.  in  self-defense,  §  808. 

use  of,  as  indicating  malice,  §  882l 

combat  with,  as  provocation  for  manslaughter,  §  889. 

use  of,  as  indicating  intent  to  kill  without  provocation,  §  842. 

negligent  use  of,  causing  death,  §  851, 

use  of.  presumptive  of  intent  to  kill,  §  857. 

description  of,  in  indictment  for  homicide,  §§  877,  878. 
Deaf  and  dnmb  person,  whether  criminally  accountable,  §  155. 

preliminary  investigation  as  to  condition,  §  168. 
Death,  time  of,  in  homicide,  §  293. 

causing  of,  in  protection  of  person  or  property,  when  excused,  §§  186- 
141 

caused  by  negligence  of  railroad  company,  liability  for,  §  288. 

from  negligence  or  undue  violence,  deemed  manslaughter,  §§  848-85L 

in  one  jurisdiction  from  wound  inflicted  in  another,  §  869L 

allegation  of,  in  indictment  for  homicide,  §  881* 

proof  of  place  of,  in  homicide,  §  895. 

evidence  of  cause  of,  in  homicide,  §§  400,  402. 

sense  of  impending,  essential  to  admissibility  of  dying  declarations^ 
§426. 

not  libel  to  falsely  publish,  §  1046. 

in  general,  see  Homicide. 
Death  penalty,  regulation  of,  whether  ex  post  facto,  §  78,  n. 
Deaths,  report  of,  §  86. 

Debts,  collection  of,  by  threatening  letters,  §  188a 

Deceased,  in  prosecution  for  homicide,  evidence  of  threats^  character  and 
declarations  of,  g§  428.  424 

dying  declarations  of,  §§  425-481. 
Decency  as  to  burial  of  dead  bodies,  §§  1165, 1166. 
Deelaratlons  as  part  of  res  gestce  in  homicide,  g^  412-415. 

in  presence  of  accused,  admissible  in  homicide,  §  420L 

of  deceased,  evidence  of,  in  prosecution  for  homicide,  §§  424-481.    And 
see  Dying  decIaration& 

of  defendant  as  evidence  in  larceny,  §  614. 

as  to  recent  possession  of  stolen  goods,  §  618. 

of  co-conspirators,  when  admissible,  §  98& 
Decoy  letters,  larceny  or  embezzlement  of,  by  postal  servant^  §  1880. 

for  detecting  postal  crimes,  §§  188^  1836b 
Decoying  to  crime,  §§118^  557. 
Dedication  of  highway,  §  1 190. 
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Deed,  signature  to.  obtained  by  threats^  §  788. 

forgery  of,  §  751. 

invalid,  forgery  of,  §  757. 

forged,  uttering  of,  g  781. 
De  faeto  officer,  embezzlement  by,  §  647.    And  see  Officer. 
Defamatory  matter,  sending  of,  through  mail,  §  1388L 
Defense,  want  of  intent  as,  §§  110>12a 

of  insanity,  how  interposed  and  proved,  g§  164-179. 

of  person  or  property  as  an  excuse  for  criminal  ac^  188-144 

of  family,  §  140. 

of  others,  extent  of  right  of,  g  813. 
Defilement  of  female  child,  §  1100. 

what  constitutes,  g  448,  n. 

abducting  for  purpose  of,  §§  1106a,  lilt 
Definition  of  crime,  §  4% 

of  criminal  proceedings,  §  S. 

of  common-law  crime  as  applied  to  statute,  §  15. 

of  murder,  g  820,  n. 

of  robbery,  g  46a 

of  burglary,  g  403. 

of  arson,  g  517. 

of  embezzlement^  g  632. 

of  cheats,  g  660. 

of  false  pretenses,  g  666. 

of  forgery,  g  744. 

of  perjury,  g  852. 

of  riot,  g  093. 

of  conspiracy,  g  953L 

of  libel,  gg  1041,  1043. 

of  bigamy,  g  1071. 

of  nuisance,  g  1169. 

of  treason,  gg  1355, 1856. 
Defiraading,  by  use  of  mails,  g  1381. 

by  false  representations,  see  False  pretenses. 
Degrees  of  murder  and  manslaughter,  gg  353-8681 

of  robbery,  g  47a 

of  burglary,  g  513. 

of  arson,  g  535. 

of  larceny,  gg  581-589,  60a 
Delegation  of  legislative  authority  to  municipalities,  g  63l 
Deliberation  not  essential  to  malice  aforethought,  g  339. 

as  negativmg  provocation  in  homicide,  g  343. 

constituting  murder  in  first  degree,  gg  353,  856-360, 

how  charged,  in  indictment  for  murder,  gg  883,  883. 
Delirium  tremens  as  constituting  insanity,  g  169. 

presumption  as  to  continuance  of,  g  169. 
Delivery  to  carrier  or  bailee,  proof  of,  in  case  of  embezzlement;  §  644 

of  instrument,  need  not  be  proved  in  forgery,  g  760. 
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Demand  and  refasal  as  iDdicating  conversion,  g§  688,  689. 

whether  necessary,  in  prosecution  of  carrier  or  bailee  for  embeasdemen^ 
§644 
Dentists,  regulation  of  ousiness  of,  §  86. 
Deportation  of  Chinese,  §§  1844, 1845. 
Deputy  oificer,  whether  authorized  to  administer  oath,  g  855. 

protection  extended  to^  §  92dL 
Description  of  means  and  method  of  killing,  in  case  of  homicide^  §g  877, 
87a 
of  wound,  in  indictment  for  homicide,  §  880L 
of  property,  in  prosecution  for  burglary,  g  508. 
in  indictment  for  larceny,  g§  593-600. 
in  embezzlement,  §  65^ 
in  false  pretenses,  g  706L 

in  indictment  for  receiving  stolen  goods,  §  TlBi 
in  prosecution  for  malicious  mischief  or  trespass,  g§  880-834 
in  indictment  for  forcible  entry  and  detainer,  g  840- 
involved  in  conspiracy,  g  988L 
in  prosecution  for  riot,  g  1000. 
of  person,  in  indictment  for  libel,  g  1066. 
of  locality,  in  indictment  for  nuisance,  g  1181. 
of  highway,  in  indictment,  g  1193. 

of  kind  and  quantity  of  intoxicating  liquor,  in  prosecation  under  liquor 
laws,  g  127a 
Desecration  of  graves  or  cemeteries,  g§  1167, 116a 
Deserting  seamen,  regulations  as  to,  g  1347. 
Destrnction  of  gaming  implements,  g  1312. 

of  fish  and  game,  g  46. 
Detection  of  crime,  what  permissible  in,  g  lia 
DetectiTCS,  criminal  liability  of,  gg  117,  lia  201. 
decoying  to  crime,  g  557. 

acts  of,  in  securing  evidence  of  postal  crimes,  g  1385. 
Detention  of  mail,  when  criminal,  g  1380. 
Direct  and  collateral  attack  on  validity  of  liquor  license,  g  1225L 
Discrimination  in  granting  licenses,  g  8a 
Disfignring,see  Maiming. 

Disorderly  iionse,  the  offense  of  keeping,  gg  1187-114a   And  see  House  of  HI- 
fam& 
place  for  illegal  sale  of  intoxicating  liquors,  deemed,  g  124a 
Disorderly  persons,  punishment  of,  g  1018. 

Dispensary  act,  as  to  sale  of  liquors,  validity  of,  gg  76^  n.,  1205,  1214 
Disposing  of  property  to  defraud  creditors,  §  84a 

covered  by  chattel  mortgage,  gg  846,  847. 
Disqualification  for  voting,  §  944 
Distillers,  sale  of  liquors  by,  g  1254 
Distinct  crime,  evidence  of,  see  Other  crime& 
Distrained  property,  rescue  of,  g  5a 
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DlBtarbance,  public,  as  constituting  breach  of  the  peaces  §  1016L 
of  meeting,  what  constitutes,  §§  1022-1027. 
indictment  for,  §  102a 
as  constituting  riot,  §  993. 
Dlrorce  as  terminating  marriage,  in  bigamy,  §g  1075,  lOTd. 

in  prosecution  for  adultery,  §  1090. 
Pog  liglitlng,  punishable  as  cruelty  to  animals^  §  1161. 
]>0g8,  whether  subject  of  larceny,  §  539. 

obtaining  of  by  false  pretenses,  not  criminal,  §  692. 
whether  malicious  injuries  to^  criminal,  §  815. 
owner  not  liable  for  injury  fay,  §  823. 
is  within  the  term  "tame  animal,"  §  1162. 
lK>mestio  animal,  what  deemed,  g  1162L 
lK>mestio  manafactnre  of  liquors,  protection  of,  §  1202. 
Doable  erime,  same  act  may  constitute,  §  122l 
Doable  damages,  deemed  penal,  §  5,  n. 

whether  statute  giving,  for  previous  injury,  ex  post  facto,  g  78,  n. 
Doable  panisliment,  in  prosecution  under  liquor  laws,  §  1277. 
Draft,  forgery  of,  §  75a 
Drinks,  adulterated,  sale  of.  g  Sa 
Driying  away  stock,  punishment  for,  §  609. 
Drngglsts,  regulation  of  business  of,  §  86. 
sale  of  intoxicating  liquors  by,  §  125a 
Drags,  regulation  of  sale  of,  §  86. 

injurious,  administering  constitutes  assault  and  battery,  g  236. 
administration  of,  to  procure  abortion,  g  1148L 
Draakards,  punishment  of,  g  101& 

sale  of  liquor  to,  §g  1255-126^ 
Drankenness,  punishment  of,  g  1018L 
Dae-bill,  forgery  of,  g  75a 
Daeling,  criminal,  g  824 

Dae  process  of  law,  improper  interference  with  business  or  property  pro- 
hibited, g  76. 
liquor  legislation  not  violation  of,  gg  1201, 1207. 

provisions  as  to  evidence,  in  prosecution  under  liquor  laws,  in  violation 
of,  g  1215. 
Doplicity,  charging  larceny  and  receipt  of  stolen  goods  in  same  indictmeal^ 
g722. 
in  indictment  for  assault,  g  25a 
for  burglary,  §§  506,  51 1 
for  embezzlement^  g  656^ 
for  forgery,  §  80a 
for  resisting  officer,  g  92a 
for  escape  or  rescue,  g  934 
for  conspiracy,  g  97a 
for  libel,  g  lOOa 
for  gaming,  gg  1295, 1809. 
Daress  as  an  excuse  for  crime,  gg  136-144 
in  case  of  rape,  what  sufficient^  g  44a 
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Baress  —  continuecL 

what  sufficient^  to  constitute  false  imprisonment  or  kidnapping,  §g  486- 
489. 

taking  property  by,  constitutes  larceny,  g  559. 

larceny  in  obtaining  property  by,  §  563. 

as  a  defense  in  perjury,  §  869. 

as  an  excuse  for  treasonable  acts,  §  1857. 
Daty,  omission  of,  when  criminal,  §  129. 
Dwelling,  right  to  defend,  g  18a 

protection  of,  §  144 

against  invasion,  §  812L 

use  of  improper  language  in,  punishable,  §  1017. 
Dwelling-honse,  what  constitutes  in  prosecution  for  burglary,  §g  494^  496b 

breaking  and  entering,  as  constituting  burglary,  g  494. 

what  deemed,  in  arson,  g  618. 

larceny  from  the,  g  676. 

malicious  injury  to,  g  831. 
Dying  declaratlans  as  evidence  in  prosecution  for  homicide,  gg  426-43L 
DyDamiting,  524 

Edacatlonal  institations,  sale  of  liquor  near,  g  1266. 
Eight-hoar  laws,  validity  of,  g  55. 
Election,  what  deemed,  g  942. 

to  determine  adoption  of  local-option  liquor  law,  g  1282. 
Election  day,  sale  of  liquor  upon,  liability  of  agent  for,  g  1239. 

sale  of  liquor  upon,  g  1265. 
Election  laws,  violation  of,  gg  941-951. 
Elections,  bets  upon,  g  129a 

bribery  of  officers  of,  g  897. 
Electors,  bribery  of,  §  947. 
Elevator  charges,  regulation  of,  g  40. 
Embassador,  violence  to,  g  1842. 
Embezzlement,  what  constitutes,  definition,  gg  621,  622. 

how  distinguished  frpm  larceny,  §g  628-625. 

not  included  in  larceny,  g  625. 

by  servant,  clerk  or  agent,  gg  626-643, 

value  of  property  in,  g  686L 

by  carrier  or  bailee,  g  644. 

by  public  officers,  gg  64^-649. 

indictment  for,  g§  650-656a. 

procedure  in,  gg  650-656L 

venue  in,  g  650. 

allegation  of  time  as  to,  g  651. 

description  of  money  or  property  in  indictment  for,  g  652^ 

misappropriation  by  bailee,  g  554. 

by  clerk  or  bailee,  distinguished  from  larceny,  g  556^ 

not  included  in  larceny,  g  609. 

by  public  officer,  as  misconduct,  g  906^ 

receipt  of  goods  procured  by,  whether  criminal,  g  713. 
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Einbeizlement — continued. 

of  funds  of  United  8tatei»  by  poetal  offloen,  g  18S7. 
by  postal  servants,  g  1390. 
from  national  bank,  g  1840l 
by  national  bank  offioers^  g  13401 
Embracery,  g  999l 

Emission,  whether  necessary  to  prove,  In  proseoution  for  rape^  g  4SQL 
whether  necessary,  to  constitute  inoes^  g  118& 
whether  essential,  in  sodomy,  g  1163L 
Emotional  Insanity,  g  157. 
Employees,  protection  of  health  of,  gg  SO,  8L 
enticing  away,  g  61. 
protection  of,  g  66. 
regulation  of  payment  of^  g  55. 

liability  of  employer  for  acts  of,  see  Master  and  servant. 
Employment,  embezzlement  by  virtue  of,  g  634 
Employments,  special,  regulation  of,  g  55. 
regulation  of  by  municipalities^  g  73L 
discriminations  in,  g  77. 
Encambrance,  see  Incumbrance. 
Englishry,  presentment  of,  in  homicide,  §  310. 
Enlistment  laws,  Tiolation  of,  g  1341. 
Entering  dwelling  with  criminal  intent,  g  576. 
Enticing  persons  out  of  the  state  for  enlistment,  §  489,  n. 
Entries,  false,  as  indicating  embezzlement,  g  640. 
Entry,  what  sufiScient  to  constitute  burglary,  g  603. 
Entry  and  detainer,  forcible,  §§  836-84L 
Equality  under  the  law,  g  77. 
Escape  from  jail,  §§  930-936. 

from  arrest,  resistance  of  justifiable,  g  298b 
from  unlawful  arrest,  g  141. 
Estate,  larceny  of  property  of,  g  546. 
Estray,  larceny  of,  g  546. 

ETidence  of  intent,  in  assault,  gg  239,  259,  265, 27& 
in  homicide,  §g  330-33% 
in  rape,  g  451. 
in  assault  to  rape,  g  463L 
in  burglary,  g  506. 
in  false  pretenses,  g§  688-691. 
in  receiving  stolen  goods,  g  716. 

in  keeping  or  selling  intoxicating  liquors,  gg  1243^  1246-1248L 
of  defendant  as  to  intent,  §§  125,  259. 
of  age  to  show  capacity  of  infant,  g^  152,  153w 
of  boy,  in  rape,  g  449. 

of  girl  under  age  of  consent,  in  rape,  g  444% 
of  minor,  allowed  in  gaming  place  or  billiard  saloon,  g  1814 
of  insanity,  §§  167-179. 
of  acts  or  declarations  of  accomplice,  g  203b 
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corroboration  of  accomplice,  §§  208, 990,  1161, 1296. 

whether  required  in  rape,  g  45& 
in  seduction,  §  1119. 
in  adultery,  §  1097. 
in  abduction,  §  11081 
in  sodomy,  §  1155. 

of  purchaser  in  prosecution  for  selling  intoxicating  liquors,  §  124L 
of  guilt  of  principal,  on  trial  of  accessory,  §  210. 
of  corpus  delicti,  in  homicide,  §  890. 

in  larceny,  §  612. 
of  res  gestcBf  in  homicide,  §§  411-415. 
of  malice,  in  homicide,  g§  880-888. 
of  provocation,  for  homicide^  §  840. 
of  deliberation  and  premeditation,  in  homicide^  §  859. 
of  threats  or  bad  character  of  deceased,  as  bearing  on  right  of  self* 

defense,  §  807. 
of  venue,  in  homicide,  §  895. 
circumstantial,  see  Circumstantial  evidenceii 
presumptive,  see  Presumptions, 
real,  in  prosecution  for  homicide,  §§  405-407. 
photographs,  §  400. 
experiments,  §  407. 

improperly  obtained,  whether  admissible^  §  405^  n. 
of  eye-witness,  in  homicide,  g  410. 
dying  declarations,  §§  425-48L 

how  introduced,  §  42& 

credibility  and  weight  of,  §  481. 
hearsay,  to  identify  defendant,  in  larceny,  g  014 
recent  possession  of  stolen  property,  §§514,  010-020L 
tampering  with  witness,  §  087. 
of  outcry  or  complaint,  in  rape,  §§  465,  450. 

in  sodomy,  §  1155. 
of  chastity,  §^  400,  Ilia 
exhibition  of  child  to  jury,  in  seduction,  §  1117. 

in  bastardy,  §  1129. 
competency  of  wife  as  witness  against  husband,  in  proseoatioii  for  big- 
amy, §  1185. 

for  adultery,  §  1099. 

for  abduction,  §  llOa 

for  incest,  §  1124 
of  other  crimes,  in  rape,  §  401. 

in  larceny,  §  015. 

in  embezzlement,  §  042. 

in  false  pretenses,  §  691. 

in  receiving  stolen  goods,  §  720. 
of  overt  act,  in  conspiracy,  §  977. 

in  treason,  §  1358. 
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in  prosecution,  for  homicide,  §§  880-383,  846,  359,  39.'M3t 

for  rape,  §§  455-461. 

outcry  or  complaint^  §§  455,  456L 
chastity,  §  4G0. 

for  burglary,  §§  600, 514,  515. 

for  arson,  §  533. 

for  larceny,  §§  613-620. 

for  embezzlement,  g§  089,  640l 

for  false  pretenses,  ^§  688-691,  699-710 

for  receiving  stolen  goods,  §§  716,  724-720. 

for  threats,  §  74a 

for  forgery,  counterfeiting  or  uttering,  §§  799,  805-810L 

for  perjury,  ^  886-892L 

for  resisting  officer,  g  929. 

for  escape  or  rescue,  §  936. 

for  violating  election  laws,  §  951. 

for  conspiracy,  §§  977,  988-990. 

for  carrying  weapons,  §  103SL 

for  bigamy,  §§  1082-1085. 

for  adultery,  §§  1096-109a 

for  abduction,  §  llOa 

for  seduction,  §§  1117-1119. 

for  incest,  §  1124 

for  bastardy,  §  1129. 

for  illicit  cohabitation,  §  1183. 

for  keeping  disorderly  house,  §  1145. 

for  abortion,  §  1151. 

for  sodomy,  g  1155. 

for  obscenity  or  indecency,  g  1158L 

for  illegally  selling  or  keeping  intoxicating  liquors,  §§  1215,  1229t 
1241, 1243,  1246-1248,  1360-1262.  1279-128L 

for  gaming,  §  1296. 

for  gaming  in  public  place,  §  1804 

for  keeping  gaming  house,  g  1809. 

for  using  mails  to  defraud,  §  1381. 

for  mailing  lottery  advertisements,  §  1334 

for  smuggling,  §  1851. 
Evil  coarse  of  life,  §  25. 
Exceptions,  statutory,  as  to  sale  of  intoxicating  liquors,  how  pleaded,  g  12521 

negativing,  in  prosecution  under  liquor  laws,  §  127a 
Exclusion  of  Chinese,  §§  1344,  1346i 
ExcQsable  homicide,  §§  296-8ia 
Execntion,  lawful,  is  Justifiable  homicide,  §  297. 

of  instrument,  not  necessary  to  prove,  in  forgery,  g§  758-768* 
resisting  sale  of  goods  under,  g  92a 
Exemplary  damages  for  criminal  wrong,  §  11. 
Experiments,  as  evidence  in  homicide,  §  407. 
evidence  of,  in  arson,  53a 
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Expert,  opinion  of,  in  homicide  cases,  g  407. 

testimony  of,  as  to  handwriting,  in  forgery,  §  806. 
Expert  eTldence,  as  to  sanity,  gg  172,  17a 

Explanation  of  recent  possession  of  stolen  goods,  in  larceny,  §§  617,  618. 
Exposing  for  sale,  what  constitutes,  g  34. 
Ex  post  facto  laws,  what  are,  g  78. 

effect  of  repeal  of  statute  as  to  offense  already  committed,  g  96. 

statutes  not  construed  to  be,  §  103. 
Exposure  of  the  person,  indecent,  see  Indecent  exposura 

of  another  to  injury,  constitutes  assault  and  battery,  §  237. 

of  child,  causing  death,  constitutes  manslaughter,  g  351. 
Express  companies,  license  tax  upon,  §  44,  n. 

as  affected  by  game  laws,  g  46. 
Expulsion  of  Chinese,  gg  1344,  1345. 
Extortion,  by  officer,  g  914 

by  threats  or  blackmail,  gg  72a-742. 
Eye-witnesses,  in  case  of  homicide,  calling  of,  g  410. 

Factories,  regulation  of  business  of,  g  42. 
Facts,  duty  to  know,  g  184. 

misrepresentation  of,  when  criminal,  gg  668-670, 
Fairs,  sale  of  liquor  at^  prohibited,  g  1266. 
False  claims  against  United  States,  presentation  of,  g  1352. 
False  entries  in  books  of  account,  constituting  forgery,  g  755» 

in  bank  books,  g  1339. 
False  imprisonment,  general  discussion  of,  gg  485-488. 

indictment  for,  g  492l 
False  instrument,  see  Forgery. 

False  oath,  under  naturalization  laws,  g  1346.    And  see  Perjuiy. 
False  packing,  when  criminal,  g  663. 
False  personation,  obtaining  property  by,  g  562. 

when  criminal,  g  664 

as  constituting  forgery,  g  744 
False  pretenses,  nature  of  the  offense,  g§  657-666L 

what  pretense  criminal,  gg  666-679. 

fraud  as  constituting,  gg  680-687. 

intent  and  knowledge  as  elements  of  the  crime,  gg  688-691. 

the  fraud  perpetrated,  gg  692-696i 

venue  in  prosecution  for,  g  696. 

indictment  for,  §§  697-712. 

must  show  reliance  upon,  g  684 

must  show  intent  and  knowledge,  g§  688-690 

evidence  in  prosecutions  for,  gg  699-710. 

receipt  of  goods  secured  by,  whether  criminal,  g  713. 

attempt  to  obtain  money  by,  g  223. 

obtaining  property  by,  as  distinct  from  larceny,  gg  562,  563. 

restitution  of  property  obtained  by,  g  611. 
False  promise,  as  an  element  in  seduction,  gg  1109,  1112L 
False  swearing,  see  Perjury. 
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False  tokens,  cheating  hj,  §  601.    And  see  Fabe  pretensea 

False  weights  and  measares,  use  of,  g  4a 

False  writlngr,  see  Forgery. 

Falsehood,  when  constitutes  false  pretenses,  §  666L 

Falsity  of  oath  as  constituting  perjury,  «$  8<S7. 

how  averred,  in  perjury,  §§  880,  881. 
Falsity  of  pretenses,  how  alleged,  §  7021 
Family,  defense  of,  g  14a 

husband  deemed  head  of.  §  148L 

disturbance  of,  by  improper  conduct,  g  1030. 
Fear,  causing,  whether  assault*  g  283. 

causing  death,  whether  constituting  homicide,  g  234. 

what  necessary,  to  constitute  robbery,  g  470. 

obtaining  property  by  threats  inducing,  §§  728-742. 
Federal  courts,  common-law  crimes  not  recognised  by,  g  14 

jurisdiction  of  larceny  in,  g  590. 

as  to  forgery  and  counterfeiting,  g  790. 
as  to  offenses  against  election  laws,  g  948L 
as  to  offenses  against  national  banking  act,  g  632L 
Federal  election  laws,  violation  of,  g  94a 
Federal  government,  jurisdiction  of,  as  to  forgery  and  counterfeiting, 

g790. 
Federal  statute,  authority  under,  for  state  officers  to  administer  oatbe^ 

g857. 
Fee  bill,  forgery  of,  g  75a 
Fees,  illegal  exaction  of,  as  criminal  misconduct  g  908. 

extortion  of,  g  914. 
^  Felonionsly,'*  whether  necessary  in  indictment  for  burglary,  g  510l 

not  necessary,  in  indictment  for  forgery,  g  802^ 
Felony,  appeal  of,  §  2l 

what  is,  §g  17,  la 

civU  remedy  for,  not  postponed,  g  11. 

whether  misdemeanor  merged  in,  g  22l 

assault  with  intent  to  commit*  g  230. 

killing  in  resisting  commission  of,  g  299l 

person  committing  cannot  make  self-defense,  g  809. 

resistance  of,  g  812. 

attempt  to  commit  causing  death,  g  828. 

killing  in  perpetration  of,  when  murder  in  first  degree,  gg  858-855i. 

murder  in  first  degree  in  committing,  how  charged,  g  361. 

killing  in  commission  of,  when  murder  in  second  degree,  g  865. 

breaking  and  entry  with  intent  to  commit,  deemed  burglary,  g  505u 

how  described,  in  indictment  for  burglary,  g  609. 

misprision  of,  gg  988-940. 

does  not  merge  conspiracy  to  commit^  g  979. 
Female  labor,  regulations  as  to,  §g  55,  77. 
Female  relative,  insult  to,  as  provocation  for  homicide^  g  841. 
Females,  indignities  to»  constituting  assault,  g  23a 

assaults  upon,  g  255. 
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under  age  of  consent;  abuse  of,  constituting  rape,  §§  443,  444. 

conspiracy  to  seduce  or  entice,  §  959. 

imputing  unchastity  to^  deemed  slander,  §  1057. 

abduction  of,  gg  1100-1100. 

using  obscene  language  in  presence  of,  §  1156. 

not  allowed  to  be  employed  in  saloons,  §  1255^ 

sales  of  liquors  to,  in  saloons,  §  1255. 
Fences,  malicious  injury  to,  §  833. 
Ferrymen,  regulation  of  charges  of,  §  40. 
Fictitious  name,  use  of,  in  forgery,  §  764. 
Fighting  by  consent,  whether  lawful,  §  249. 
as  constituting  affray,  §  1007. 

in  public  place,  constituting  affray,  §  10081 

criminal,  §  lOia 

as  constituting  disturbance  of  meeting,  g  1026. 
Financial  standing,  false  statement  as  to,  when  criminal,  §  679. 
Finder  of  lost  property,  appropriation  by,  §  571. 
Finding  as  to  degree  of  murder,  §§  859,  862. 

as  to  value  of  property  in  larceny,  §g  587,  688L 
Fine,  recovery  of,  in  civil  action,  g  5. 

enforcement  of,  in  bastardy  proceedings,  §  1126. 
Fire,  what  constitutes,  in  arson,  g  52dL 

false  alarms  of,  §  72l 
Fire  limits,  authority  of  municipalities  as  to^  g  62L 

regulation  of  by  municipalities,  §  72L 
Fish,  protection  of,  g46. 

larceny  of,  g  58a 
Fishing,  regulation  of,  g  46. 

without  permission,  when  unlawful,  §  822. 
Fixtures,  whether  subject  of  larceny,  §  536. 
Flight,  as  evidence  of  guilt,  in  prosecution  for  homicide,  g  421* 
Food,  unwholesome,  sale  of,  g  32. 

adulterated,  sale  of,  §  88. 
Force,  what  sufficient,  in  rape,  §g  488,  489L 
Forcible  entry  and  detainer,  §g  836-84t 
Forcible  trespass,  gg  811-885. 
Foreign  coin,  counterfeiting  of,  g  775. 
Foreign  language,  setting  out  libelous  instrument  in,  g  10621 
Foreign  ministers,  violence  to,  g  1842. 
Forfeiture  of  nets  for  illegal  fishing,  g  46. 

of  liquor  license,  g  1226. 

of  property  for  violation  of  revenue  laws,  g  1849. 
Forgery,  general  nature  and  definition,  what  constitutes,  g§  746-77a 

joint  uttering  of  forged  instrument,  g  788. 

jurisdiction  and  venue  in  prosecutions  for,  §§  790,  791. 

possession  or  uttering,  as  evidence  of,  g  791. 

indictment  for,  gg  792-804. 

charging  intent  to  defraud,  gg  768-77a 
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Forgery — continaed. 

evidence  in  prosecution  for,  g§  805-810. 

of  postoffice  order,  §  1327. 
Fprm  of  indietment  for  attempt,  §  22Scl 

for  assault  and  battery,  g  252a. 

for  aggravated  assault*  §  261. 

for  assault  with  felonious  intent^  §  270. 

for  homicide,  §§  887,  88a 

for  mayhem,  §  486a. 

for  rape,  §  453. 

for  assault  with  intent  to  commit  rape,  g  467. 

for  robbery,  §  483. 

for  false  imprisonment  or  kidnappings  g  492L 

for  burglary.  §  518L 

for  arson,  §  531. 

for  larceny,  §  610. 

for  embezzlement,  §  656a. 

for  false  pretenses,  §§  698.  711. 

for  receiving  stolen  goods,  §  727. 

for  obtaining  property  by  threats,  §  74L 

for  forging  and  uttering,  §  804 

for  perjury,  §  835. 

for  subornation  of  perjury,  §  895l 

for  bribery,  §  90a 

for  violating  election  laws,  §  950,  n* 

for  conspiracy,  §  986^ 

for  riot,  §  999. 

for  breach  of  the  peace,  §  1021. 

for  libel,  §  1069. 

for  lewdness,  §  1182,  n. 

for  keeping  disorderly  house,  §  1144 

for  procuring  abortion,  §  1150,  n. 

for  sodomy,  §  1154,  n. 

for  desecration  of  cemetery,  g  1168,  n. 

for  nuisance,  §  1188L 

for  sale  of  liquor  on  election  day,  §  1266,  n. 
Former  jeopardy,  see  Jeopardy. 
Fornication,  criminal  §§  1109,  1110. 1125-1129. 

involved  in  illicit  cohabitation,  §§  1180,  1182L 

solicitation  to,  not  criminal,  §  225. 

as  included  in  adultery,  §  1095. 

as  included  in  charge  of  seduction,  g  1115. 
Fowls,  domestic,  subject  of  larceny,  §  540. 
Fox  Libel  Act,  §  1070. 
Franking  privilege,  regulation  of,  g  1827. 
Fraud,  by  adulteration,  prevention  of,  g  83. 

in  use  of  false  weights  and  measures,  §  48. 

statutes  for  suppression  of,  liberally  construed,  g  88b 
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Fraad — continued. 

as  affecting  criminality  in  prosecution  for  rape,  g  446. 

in  securing  admission  constitutes  breaking,  in  burglary,  g  501. 

taking  property  by,  as  constituting  larceny,  g§  559,  560. 

upon  hotel-keepers,  §  663a. 

as  constituting  false  pretenses,  §  680. 

what  involved  in  forgery,  §g  766-778. 

involving  fraudulent  conveyance  or  concealment  of  property,  §§  842* 
851. 

in  removing  or  disposing  of  property  covered  by  chattel  mortgage,  g§  846, 
847. 

conspiracy  to  commit,  §  960. 
how  charged,  §§  975,  982. 

perpetration  of,  by  use  of  mails,  §  1331. 

when  criminal  in  general,  §§  657-665.    And  see  False  pretense& 
Fraadaleiit  conTeyances,  when  criminal,  §g  84^851. 
Freedom  of  contract,  §  55. 
Freedom  of  the  press,  discussion  of,  with  reference  to  libel,  g  1050. 

whether  violated  by  statutes  as  to  use  of  the  mail,  g§  133^1 884» 
Freedom  of  religion,  g  1159. 

as  affected  by  Sunday  laws^  g  1319. 
Frnit,  larceny  of,  g  586^ 
Fnnds,  public,  see  Public  funda 
Famishing  Intoxicating  liqaors,  what  criminal,  gg  1233-ld35L 

to  minor  or  intoxicated  person,  g  1259. 

Gambler,  punishment  for  being,  g  25. 
Gambling,  see  Gkiming. 
Gambling  deTices,  swindling  by,  g  662. 
Gambling  honse,  deemed  disorderly  house,  g  1187. 

keeping  of,  §g  1806-1809. 
Game,  protection  of,  g  4& 

Game  laws,  discrimination  in,  against  non-residents^  constitutional,  g  77. 
Games  of  chance,  when  criminal,  see  Gaming. 

allowing  to  be  played  on  premises,  g  1818. 
Gaming,  what  criminal,  gg  1282-128a  ^ 

indictment  for,  g^  128&-1295. 

in  public  place,  gg  1301-1804 

liability  of  husband  for,  on  wife's  premises,  g  148L 

criminal  to  visit  house  for  purpose  of,  g  223. 

by  minors,  g  1814. 
Gaming  derices,  the  keeping  of,  gg  1810-1312. 

swindling  by,  §  662. 
Gaming  house,  keeping  of,  gg  1137,  1306-1309. 
Gaming  implements,  destruction  of.  ^  1312. 
Gaming  tables,  the  keeping  of,  §^  1310-1312. 
Gas,  illuminating,  larceny  of,  §g  54*^,  543. 

General  and  special  provisions  in  statute,  construction  of,  gg  89,  901 
Gestation,  evidence  to  show  period  of,  §  1117. 
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OlrU,  canial  abn^e  of,  when  rape,  §§  439,  442-444 

under  af^,  consent  of,  as  affecting  assault  with  intent  to  commit  rape^ 
§404 
connection  with,  not  aedaction,  §  lUSu 

abdaction  of,  §g  110&-1106L 

aee^  also,  Females. 
OItI nf  away  intoxicating  liqnor,  when  criminal,  g  1235. 
Ckiod  faith,  see  Tnt  nt 
CKnnIs,  what  subject  of  larceny,  see  Liarceny. 

stolen,  recent  possession  of,  as  evidence  in  larceny,  §§  616-620L 
Goods  and  chattels,  whether  coin  deemed,  in  larceny,  §  543,  n. 

in  indictment  for  larceny,  term  includes  what,  §§  598-60L 
OoTernment,  libel  against,  §§  104^)^  1069. 
Grain,  larceny  of,  §  538. 

see  Crops. 
Grammar  and  panetnatlon  in  construction  of  statutes,  §  106. 
Grand  Jnry,  false  swearing  before^  as  constituting  perjury,  §  859. 
Grares,  violation  of,  $  1167. 
Great  lN>dily  harm  or  iojary,  assault  to  commit,  g§  256,  280. 

danger  of,  justifying  self-defense,  §§  802,  80a 
Guardian,  larceny  from,  §  546, 

embezzlement  by,  §  629l 

abduction  of  girl  from  control  of,  §§  1100-11 06b 

consent  of,  to  sale  of  liquor  to  minor,  g  1261. 
Guilty,  plea  of,  under  indictment  for  murder  in  first  degree^  how  punish- 
ment fixed,  §  864 
Gupowder,  keeping  of,  as  a  nuisance^  §  1170. 

Habitation,  offenses  against,  in  general,  including  burglary  and  arson, 

gg493-53& 
Habitual  criminals,  §  2a 
Half-blood,  relationship  by,  in  incest,  §  1120. 
Handwriting,  counterfeiting  of,  in  forgery,  §  761. 

comparison  of,  in  prosecution  for  forgery,  §  806. 
Harl>or,  obstruction  of,  as  nuisance^  g  1195. 
Health,  pnbiio,  see  Public  health. 

Heat  of  blood  as  reducing  homicide  to  manslaughter,  gg  837-846. 
Hereditary  insanity,  proof  of,  g  170l 
Hides,  inspection  of,  g  85b 
High  crimes,  what  deemed,  g  19. 
Highway,  corporation  liable  for  failure  to  construcl^  gg  182;  188. 

shooting  in,  as  breach  of  the  peace,  g  1016, 

whether  deemed  public  place,  g  1186. 

obstruction  of,  as  constituting  nuisance,  §  1169L 

obstruction  or  non-repair  of,  §§  1184-1194 

fast  driving  in,  as  constituting  nuisance,  g  1184 

right  of  public  to  use  land  adjoining,  g  1189L 

what  deemed,  g  119a 

arising  by  dedication  or  prescription,  g  11901 
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turning  to  the  right  upon,  §  1197. 

racing  upon,  §  1198L 

deemed  part  of  premises,  in  prosecution  for  selling  liquor  to  be  drunk 

on  the  premises,  §  1247. 
whether  deemed  part  of  premises^  in  prosecution  for  allowing  gamblings 

gidia 

Hiring  as  an  element^  in  case  of  embezzlement  by  servant   or   agents 

§62a 
Higtorj  of  criminal  law,  §  2. 
Holiday,  selling  liquor  upon,  g  1264 
Home,  protection  of,  as  against  invasion,  §  812L 
Homicide,  the  discussion  of,  in  general,  §§  282-48U 

in  case  of  conspiracy,  §  291. 

death  from  wound,  §  292L 

time  of  death,  g  29a 

justifiable  or  excusable^  §§  296-8ia 

accidental  killing,  §  800. 

self-defense  as  justification  for,  §§  801-81  a 

division  of,  into  murder  and  manslaughter,  §  8ia 

killing  of  person  unintended,  §  82a 

justifiable,  though  intentional,  §  830. 

provocation,  reducing  to  manslaughter,  g§  887-34a  I 

jurisdiction  and  venue  in  prosecutions  for,  g§  869,  870.  | 

evidence  in  prosecution  for,  §§  395-43L 

presumption  of  intent  in,  §  12a 

degree  of,  as  affected  by  insanity,  §  ISa 

effect  of  intoxication  in  determining,  g  16a 

in  carrying  out  criminal  conspiracy,  joint  liability  for>  §  196L 

resulting  from  prize-fight,  liability  for,  §  19a 

in  killing  ofiicer  making  arrest*  §  924 

resulting  from  abortion,  §  1147. 

see^  also^  Murder  and  manslaughter. 
Horse,  description  of,  in  indictment  for  larceny,  g  694 

false  representations  in  sale  of,  as  constituting  false  pretenseei^  g  677. 

malicious  injuries  to,  g  81  a 
Horse  races,  betting  upon,  criminal,  g  1297. 

selling  pools  for,  g  1805. 
Horse  stealing,  value  of  property  immaterial  in,  g  589. 
Hotel,  not  deemed  dwelling,  in  prosecution  for  burglary,  g  49a 
Hotel-keepers,  frauds  upon,  g  663a. 
Hoars  of  labor,  regulation  of,  g  5a 

of  minors,  regulation  as  to,  g  59. 

regulation  of  by  municipalities,  g  7a 
House,  breaking  and  entering,  as  constituting  burglary,  g  494 

what  deemed,  in  arson,  g  5ia 

what  deemed,  as  to  larceny  from,  g  577. 

meaning  of  term  with  reference  to  keeping  disorderly  house,  g  118a 
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House  of  Ill-fame,  what  constitutes,  in  case  of  abduction,  §  1106a. 
keeping  of,  classified  with  similar  crimes,  g§  1100,  lHQp 

frequenting,  §  1184 

the  offense  of  keeping,  §§  1137-1145. 

enticing  females  to,  §  1106a 
Hnman  being,  who  deemed  in  homicide,  ^  29i 

description  of,  in  indictment  for  homicide,  g  374 
Hnating  and  flshing,  regulation  of.  g  40. 
Haoting  without  permission,  §  82^ 
Husband  and  wife,  abandonment  of  wife,  §  53. 

acts  of  wife  in  presence  of  husband  excused,  ^^  145-148. 

crimes  committed  hj  wife  in  separate  business,  §  148. 

husband  deemed  liable  for  conducting  illegal  business  by  wife,  §S  14dL 

liability  of  husband  for  illegal  sales  of  liquor  by  wife,  §§194  1238L 

communication  of  venereal  disease  by  one  to  the  other,  g§  23S,  249. 

-correction  of  wife  by  husband,  §  24dL 

neglect  of  wife  by  husband  causing  death,  §  286^ 

•correction  of  wife  bj[  husband  causing  death,  g  848. 

4iusband  may  he  guilty  of  rape  as  aider  and  abettor,  §  449. 

premises  occupied  by,  described  as  those  of  husband  in  prosecution  for 
burglary,  ^  495. 

burning  of  dwelling  by  wife,  not  arson,  g  52L 

larceny  of  property  by  wife,  §  546^ 

consent  of  wife  to  taking,  as  affecting  larceny,  §  658L 
to  taking  of  hosband^s  property,  §  558. 

^receipt  of  stolen  goods  by  wife,  §  714 

defamation  of  one  by  the  other,  not  libel,  §  1045. 

communication  of  libel  concerning  one  to  the  other,  §  1055. 

speaking  slailderotts  words  of  husband  in  wife*s  presence,  §  1055. 

testimony  of  one  in  prosecution  of  the  other  for  bigamy,  §  1085. 

complaint  of  one  against  the  other  in  prosecution  for  adultery,  §  1093L 

complaint  of,  in  prosecution  for  adultery.  §  1093. 

competency  of  wife  as  witness  in  prosecution  for  adultery,  §  1099. 

wife  competent  witness  in  prosecution  for  abduction  and  marriage,  g  1108L 

competency  of  wife  as  witness  in  prosecution  for  incest,  §  1124 

persons  unlawfully  holding  themselves  out  to  be^  punishable,  §§  1130- 
113a 
Hypnotism  not  recognized  as  a  defense,  §  186,  zl 

Ice,  when  subject  of  larceny,  §  636. 

unlawful  taking  of,  as  constituting  criminal  trespass,  ^  823. 
Idem  sonans,  doctrine  of,  as  to  name  of  deceased,  in  indictment  for  homi- 
cide, §  3730. 

as  to  name  of  owner,  in  prosecution  for  larceny,  §  605, 

as  applicable  to  name  in  forged  instrument,  ^  799. 
Ignorance  or  mistake,  whether  a  defense,  g§  114,  131-13a 
Illegal  TOting,  as  a  crime,  §§  943,  944 
Illegitimate  kinship,  relationship  by,  in  incest,  §  1120. 
Illicit  cohabitation,  when  criminal,  ^^  1130-1  l3a 
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Illaminatlnf  oil,  inspection  of,  g  85. 
Imbecility  as  a  defense  for  crime,  §  154        _ 

of  female,  in  case  of  rape.  §  447. 
Immigration  laws,  violation  of,  g  1848w 
Imminent  danger,  what  sufficient  to  constitute  assanlty  §§  232,  2S& 

as  justification  for  assault,  §  240. 

in  case  of  self-defense,  §  803. 
Impeachment  of  dying  declarations,  §  481. 
Importation  of  oleomargarine,  §  84. 

of  intoxicating  liquors,  ^  1202-1205. 

regulation  of,  see  Interstate  commerca 
Impossibility  as  affecting  the  criminality  of  attempt,  §  226. 

of  doing  injury,  does  not  negative  assault,  §§  282-234,  257. 

in  case  of  assault  with  felonious  intent,  §  260. 

of  carrying  out  intent,  immaterial  in  prosecution  for  burglary,  g  606. 
Imprisonment  for  non-payment  of  damages  for  trespass,  §  5,  d. 

under  municipal  ordinances,  §  64 

regulation  of,  as  to  crime  already  committed,  whether  ex  post  fado^ 
§78,n. 

escape  from,  g§  930-986. 

to  compel  payment  of  allowance,  In  bastardy  proceedings^  §  1126. 

unlawful,  see  False  imprisonment 
Incest,  what  constitutes.  §§  1120-1122L 

indictment  for,  §11231 

evidence  of,  §  1124 

solicitation  to  commit,  not  criminal,  §  220. 

what  constitutes  attempt  to  commit,  §  225. 

marriage  void  on  account  of,  in  bigamy,  §  1074^  ik 

whether  may  constitute  also  adultery,  §  1092L 

classified  with  other  like  crimes,  §  1110. 
Inciting  to  crime,  liability  for,  §§  200,  201. 
Included  olTense,  in  case  of  attempts,  g  229, 

assault  as,  §  25a 

in  case  of  aggravated  assault,  g  262. 

second  degree  of  murder  in  first  degree^  g  867. 

in  prosecution  for  homicide^  g  889. 

in  case  of  mayhem,  §  487. 

in  case  of  rape,  g  454. 

in  case  of  robbery,  g  484 

in  case  of  burglary,  g  511. 

in  case  of  arson,  §  532l 

larceny  deemed,  when,  g  609. 

embezzlement  not  deemed,  in  larceny,  g  625. 

in  case  of  riot,  g  1001. 

in  case  of  affray,  §  1011. 

in  case  of  adultery,  g  1095. 

in  case  of  seduction,  g  1116. 

in  prosecution  under  liquor  laws,  g  1277. 
Incomplete  act,  when  criminal,  gg  219-229. 

741 


Ino-Ind.]  index.  [Voi.  I,  §§  1-742. 

iBevmbranee,  false  Btateirients  as  to,  §  671. 

ooDoealmeDt  of  fact  of,  §  685. 
Indebtedness,  false  statements  as  to^  when  criminal,  §§  670,  679. 
Indecent  assaalt,  what  constitutes,  §  23a 
Indecent  exhibitions  and  prints,  when  criminal,  g  1157. 
Indecent  exposure,  the  crime  of,  §  1136. 

does  not  include  indecent  exhibition  or  prints,  g  1157. 
Indecent  langrnage,  setting  out  in  indictment,  g§  1158, 1166. 
how  alleged  in  indictment  for  libel,  §  1064. 

in  indictment  for  sending  such  matter  thA>ugh  the  mails^  §  1382L 
Indecent  pablioations,  ^  60. 1156-1 15a 
Indians,  sale  of  liquor  to,  g§  77, 1217,  126a 
regulation  as  to  trading  with,  §  1338a. 
in  intoxicating  liquors,  §  1217. 
Indictmen^meaning  of  term,  §  110. 

following  language  of  statute,  whether  sufficient,  §§  386,  436,  468,  608, 

800,  950,  975,  984,  lOia  103^  1136,  1179,  1270,  1318,  1326. 
statutory  regulations  as  to,  g§  361,  482,  591,  652,  698,  771,  800,  872,  984. 
charging  intent,  §  124 
obscene  or  indecent  matter  need  not  be  set  outy  §§  1064,  1158^  1160; 

1332. 
of  corporation,  §  180. 
of  principal  and  accessory  jointly,  §  212. 
of  person  aiding  and  abetting,  g  2ia 
as  principal,  proof  of  act  committed  through  agents  g  2ia 
of  accessory  as  principal  under  statute^  g  217. 
for  attempt,  g  22a 
for  assault  and  battery,  g§  252,  25a 
for  aggravated  assault,  §§  260,  261. 
for  assault  with  felonious  intent,  gg  268-27a 
.    for  murder  in  first  degree,  gg  355,  361. 
for  criminal  homicide,  §§  371-3Sa 
for  murder,  statutory  regulations  as  to^  g  88a 
for  mayhem,  gg  436,  436a. 
for  rape,  gg  443,  45a 

for  assault  with  intent  to  commit  rape,  g  46a 
for  robbery,  gg  480-48a 
for  false  imprisonment  or  kidnapping,  g  49a 
for  burglary,  gg  508-5ia 
for  arson,  ^  527-631. 
for  larceny,  charging  the  intent  in,  g  57a 
statement  of  value  in,  g  58a 
common4aw  form,  g  591. 

description  of  property  and  ownership  in,  gg  592-60a 
objection  to,  cured  by  verdict,  g  60a 
allegation  of  act,  g  607. 
allegation  of  intent,  g  60a 
does  not  include  embezzlement,  g  62a 
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for  embezzlement,  description  of  money  or  property  and  ownership  li^ 
§§652-654. 

description  of  act  in,  §  655. 

joinder  of  counts  in,  §  656. 
for  false  pretenses,  ^§  696-711. 

must  show  fraud  established,  §  684. 

must  show  intent  and  knowledge^  §§  688-690. 

setting  out  instrument,  g  700. 

allegation  of  intenti  §  708. 
for  receiving  stolen  goods,  §§  718-727. 
for  obtaining  property  by  threats,  §g  740,  741. 
for  forgery,  charging  intent  to  defraud,  §§  768-778. 
for  uttering  forged  instrument,  naming  person  to  be  defrauded,  %  77L 
for  having  in  possession  counterfeiting  tools,  g  779. 
for  forgery,  counterfeiting  or  passing,  §g  792-804. 

setting  out  instrument  in  foreign  language,  §  795. 

duplicity  in,  §  80a 
for  malicious  mischief  or  wilful  trespass,  §§  880-835. 
in  prosecution  for  forcible  entry  and  detainer,  §  840. 
for  fraudulent  conveyance  or  removal  of  property  covered  by  ohattfll 

mortgage,  §  851. 
for  perjury,  §§  871-885. 

joinder,  duplicity,  §§  888,  884. 
for  subornation  of  perjury,  g  895i 
for  bribery,  g§  901,  902. 
for  extortion,  §  914. 

for  ofiQcial  misconduct  or  neglect,  §§  915-918. 
for  resisting  officer,  g§  925-92a 
for  escape  or  rescue,  g  984. 
for  violating  election  laws,  g  950L 
for  conspiracy,  §g  974-986L 
for  riot.  §§  99&-100]. 
for  afifray,  g  1009. 

for  breach  of  the  peace  or  disorderly  conduct*  g  1021. 
for  disturbance  of  meeting,  §  1028L 
for  carrying  weapons,  g  1088. 

for  slander,  in  imputing  unchastity  to  femal^  g  1057. 
for  libel,  g§  105^1069. 
for  bigamy,  gjj  1079-1081. 
for  adultery,  in  general,  t£g  1094,  1095. 

found  only  on  complaint  of  husband  or  wife^  g  1C98L 
for  abducting  or  enticing  female,  g§  1106a,  1107. 
for  seduction,  g  1114. 
for  incest,  what  sufficient,  §  1128. 

joinder  of  defendants,  g  1121. 
for  illicit  cohabitation,  §§  1181,  118a 
for  lewdness,  g  1185. 

for  keeping  disorderly  house,  g§  1142-1144 
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ladictment— continued 

for  procuring  or  attempting:  to  procure  abortion,  §§  1149, 1150L 

for  concealing  birth  of  bastard,  §  1 152. 

for  Bodomy,  §  1154 

for  obscenity  or  indecency,  §  1158. 

setting  out  obscene  or  profane  language,  §§  1158,  llOQL 

for  blasphemy  and  profanity,  §  1160. 

for  cruelty  to  animals,  §  1164 

for  violation  of  right  of  sepulture,  §§  1167, 1168. 

for  nuisance,  §§  1178-118a 

for  obstruction  of  highway,  §  1193. 

for  obstructing  navigable  rivers,  §  1195. 

for  sale  of  liquor  without  license,  §  1229. 

for  sale  of  intoxicating  liquors  by  small  measure,  §  1246. 

for  sale  of  intoxicating  liquor  to  minor  or  intoxicated  person,  §g  126(^ 
1262. 

for  sale  of  liquor  on  election  day,  g  1266. 

for  sale  of  liquor  near  church  or  school-house^  §  1266. 

under  liquor  laws,  §§  1270-1275. 

for  illegal  gaming,  §§  1289-1295i 

for  betting,  §  1299. 

for  gaming  in  public  place,  §  1804 

for  keeping  gaming  house,  §  1909. 

for  keeping  gaming  devices  or  tables,  g  181L 

for  allowing  gaming  on  premises,  §  1313. 

for  violation  of  statutes  as  to  lotteries,  §  1S18L 

for  violation  of  Sunday  laws,  g  1326, 

for  using  mails  to  defraud,  g  1331. 

for  sending  obscene  matter  through  the  mails,  §  1832. 

for  mailing  lottery  advertisements,  g  1334 

for  embezzlement  from  national  banks,  §  1340. 

forms  of,  see  Forms  of  indictments 
Infamous  erimes,  what  are,  g  2a 
Infancy  as  a  defense,  gg  149-153. 

Information,  false  swearing  in,  as  constituting  perjury,  g  869L 
Informer,  proceedings  by,  g  7. 

Injanetions,  to  prevent  combinations  in  restraint  of  commerce^  §  1387. 
Injuries  to  property,  malicious,  gg  811-835. 

Injury,  what  sufficient  to  constitute  assault  and  battery,  gg  235-2881 
Innkeepers,  regulation  of,  g  88. 

frauds  upon,  g  663a. 

may  sell  liquor  on  Sunday,  g  1321,  zl 
Innuendo,  in  libel,  §  1060. 
Inquest,  prevention  of,  criminal,  gg  920, 1165. 
Insane  delusion  as  constituting  mistake  of  fact,  §g  133, 158L 
Insanity  as  a  defense,  general  doctrine,  gg  154-179. 

degrees  of,  gg  156-15a 

caused  by  intoxication,  g  159L 

defense  of,  how  interposed  and  proved,  gg  164-1791 
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evidence  of,  g§  167-179. 

proof  of  as  bearing  on  malice  in  homicide,  §  881. 

as  affecting  provocation  in  homicide,  §  844. 

as  bearing  on  degree  of  murder,  §  860. 

of  female  in  case  of  rape,  §  447. 

as  a  defense  in  forgery,  §  767. 
Inspeetion  laws,  validity  of,  §  85. 
Instractions  as  to  insanity,  §§  164, 165. 

as  to  lower  degree  or  included  offense  in  homicide,  §§  890,  891. 

as  to  self-defense,  §  815. 

as  to  malice  aforethought.  §  884. 

as  to  circumstantial  evidence,  §  409. 

as  to  weight  of  dying  declarations,  §  431. 
Instrnments,  written,  see  Written  instruments. 
Insulting  language,  use  of,  criminal,  ^§  1017,  1020. 
insults  to  female  relative  as  constituting  provocation  for  homicide,  g  84L 
insurance,  regulation  of  business  of,  §  41. 

rates  of,  discrimination  in,  prohibited,  §  41. 
Insurance  companies,  burning  property  with  intent  to  defraud,  §  63!^ 

destroying  vessels  with  intent  to  defraud,  g  1347. 
intent  of  statute  to  be  preserved,  in  construction,  §§  84,  86,  105. 

criminal,  general  discussion  of,  §§  111-128. 

distinguished  from  motive,  §  120. 

specific,  when  essential,  §  122. 

to  defraud,  how  alleged,  §  122,  n. 

presumed,  §  128. 

allegation  and  proof  of,  §  124 

to  do  different  act  from  that  done,  §  126. 

alone,  not  punishable,  §  127. 

in  statutory  offenses,  §  128. 

lack  of,  supplied  by  proof  of  negligence,  §§  129,  180. 

ignorance  or  mistake  as  showing  want  of,  (^§  181-185. 

necessity  or  compulsion  as  showing  want  of,  §§  186-144. 

specific,  intoxication  as  bearing  upon,  §  161. 

on  part  of  corporation,  §  184. 

how  far  must  be  acted  upon  to  be  criminal,  §  219. 

what  involved  in  attempt^  ^  222. 

without  act,  not  criminal  §  223. 

not  alone  sufficient  to  constitute  assault,  §  282. 

in  case  of  assault,  §  289. 

in  case  of  aggravated  assault,  §§  254,  259. 

felonious,  assaults  with,  g§  268-272L 

specific,  in  case  of  assault,  §  265. 

in  casa  of  assault  to  commit  felony,  how  char}2:od,  §  269. 

specific  in  case  of  assault  with  felonious  intent  §  269. 

involved  in  assault  to  kill  or  murder,  §§  274-276. 

involved  in  assault  to  do  great  bodily  injury,  g  280. 

involved  in  assault  to  rob^  §  281. 
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Intent  ~  continued 

to  kill,  as  constituting  malice  aforethougbtt  §  828L 

not  inconsistent  with  manslaughter,  §  886^ 

whether  cflsential  to  murder  in  first  degree^  gg  864^  85& 

necessary  to  render  the  killing  wilful  and  premeditated,  ^  887,  858L 

when  renders  murder  of  first  degree,  §  857. 

how  charged,  in  indictment  for  murder,  §  888L 
allegation  of,  in  indictment  for  homicide,  §  889L 
in  homicide,  evidence  of,  g  418L 
in  pv-osecution  for  mayhem,  §  485L 
in  case  of  rape^  §  451. 

invoWed  in  assault  with  intent  to  commit  rape,  gg  402^  468L 
what  essential,  in  case  of  robbery,  g  47(1 

necessary,  to  constitute  false  imprisonment  or  kidnapping,  g  49L 
in  burglary,  what  sufficient,  gS  505-507. 
how  described,  in  indictment  for  burglary,  g  509L 
what  necessary,  in  arson,  g  528. 
allegation  of,  in  case  of  arson,  g  680. 
to  appropriate  as  an  element  in  larceny,  gg  582-578L 
in  larceny,  how  charged,  gg  672^  608, 

evidence  of,  g  615. 
what  necessary  in  embezzlement,  g  641. 
in  case  of  embezzlement  by  public  officer,  g  649. 
In  false  pretenses,  what  essential,  gg  688-69 L 

how  charged,  g  703. 
and  knowledge^  as  elements  in  receipt  of  stolen  goods,  §§  716,  717. 

how  alleged,  in  indictment  for  receiving  stolen  goods,  ^  72L 
evidence  of,  in  prosecution  for  receiving  stolen  goods,  §  72^  . 
to  defraud,  what  necessary,  in  forgery,  gg  766-768.    * 
what  necessary,  in  counterfeiting,  g  776. 
In  possession  of  counterfeiting  tools,  g  778w 
involved  in  uttering  counterfeit  money,  gg  788,  789. 
In  forgery,  how  alleged,  g  802. 

involved  in  malicious  trespass  or  mischief,  g§  826-829. 
in  malicious  mischief  or  trespass,  how  alleged,  §  838L 
involved  in  fraudulent  conveyance  or  removal  of  property  covered  by 

chattel  mortgage,  g  849. 
what  sufiQcient,  in  perjury,  gg  869,  870. 
how  averred,  in  prosecution  for  perjury,  §  83L 
in  case  of  official  misconduct,  g  918. 
in  extortion,  g  914 
in  resistance  of  officer,  §g  924,  927. 
in  escape  or  rescue,  g  983. 
in  violation  of  election  laws,  §§  949,  950. 

■ 

what  essential,  in  crime  of  unlawful  assembly,  §  1004. 

as  an  element  in  crime  of  disturbing  meeting,  g  1027. 

in  crime  of  carrying  weapons,  g  1082L 

in  libel,  what  essential,  g  105a 

allegation  of,  g  1067. 
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in  bigamy,  §  t078. 

allegation  of,  g  1081. 

what  essential  In  case  of  adultery,  gg  1091, 1092. 

mutuality  of^  whether  essential  in  adultery,  incest  and  illicit  cohabitap 
tion,  gg  1092,  1121, 113L 

in  incest,  what  necessary,  §§  1121, 11281 
mutuality  of,  g  112L 

in  case  of  illicit  cohabitation,  g  1181. 

in  keeping  house  of  ill-fame,  g  1188L 

in  attempt  to  procure  abortion,  g  1148L 

as  an  element  in  obscenity  and  indecency,  g  1158L 

in  ofifense  of  cruelty  to  animals,  g  1103. 

in  Tiolation  of  gn,Ye,  g  1167. 

as  an  element  in  the  crime  of  nuisance^  g  1176, 

in  obstruction  of  highway,  g  1189. 

in  obstruction  of  railroad,  g  1196^ 

in  sale  of  intoxicating  liquor,  g  1222L 

as  to  illegal  sale  of  intoxicating  liquors,  g  1248. 

as  to  intoxicating  liquors  being  drunk  on  the  premises,  g  1247. 

in  sale  of  intoxicating  liquor,  g  1251. 

in  case  of  sale  of  intoxicating  liquors  to  prohibited  persons^  g  12OT. 

with  which  intoxicating  liquors  are  kept^  g  1267. 

essential,  in  treason,  g  1357. 

involved  in  piracy,  g  1359. 
Interference  with  elections,  what  criminal,  g  946. 
Internal  reyenne  tax,  see  Revenue  tax. 
Interuational  law,  violation  of,  when  criminal,  gg  1841,  1842. 

as  affecting  treason,  g  1354. 
Interpretation  of  statute,  see  Construction. 
Interpreter  on  trial  of  deaf  and  dumb  person,  g  155. 
Interstate  commerce,  regulations  as  to^  by  congress,  §§  1336-1888ai 

how  far  sale  of  oleomargarine  protected  under,  g  34. 

Sunday  laws  as  applicable  to,  g  40. 

mercantile  agencies  not  instruments  of,  g  42. 

validity  under,  of  requirements  as  to  license,  g  44 

validity  of  game  laws  affecting,  g  46. 

regulations  as  to  colored  passengers,  g  54. 

constitutional  protection  oT,  g  76. 

regulations  under,  as  to  transportation  of  livestock,  g  116L 

liquor  laws  as  affecting,  g§  1202-1205. 

regulation  of  operation  of  freight  trains  on  Sunday  as  affecting,  g  1828L 
Intoxicated  persons,  sale  of  liquor  to,  ^§  1255, 1261. 

punishment  of,  g  1018.    And  see  Intoxication. 
Intoxicating  liquors,  general  relations  as  to  sale  of,  constitutionality  and 
construction,  §§  29,  76,  1199>1216. 

sale  of  in  original  package,  g.^  76.  12(M,  1205. 

federal,  state  and  city  regulation  of  sale  of,  g  1217. 

what  deemed,  §§  1218-1222. 
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license  of  sale  of,  local  option,  §§  1223-1232 

re|(ulation  of  sale  of,  by  license  or  local  option,  §.^  I223-1232L 

illegal  selling  or  keeping  for  sale.  §>$  1238-1251. 

liability  for  sale  of,  by  servant)  agent,  partner  or  wife,  gg  1237-12391 

Bale  of,  in  clubs,  §  1240. 

purchasers  ot  not  punishable,  §  1241. 

transportation  of,  g  1242L 

common  seller  of,  g  1244 

retailing  or  wholesaling,  g  1245. 

sale  of,  by  small  measure,  g  1246. 

sale  of,  to  be  drunk  oh  the  premised,  §  1247. 

nuisance  committed  in  tlie  illegal  selling  or  keeping  for  sale,  §§  1348, 

1249. 
regulation  of  the  method  and  place  of  sales  g  1250l 
exceptions  to  regulations  as  to  sale  of,  i^  1252. 
sales  of,  by  physiciaas  and  drugg:ists,  §  125-3. 
sales  ot  by  producers  or  manufacturers,  g  1254. 

sales  of,  to  prohibited  persons  or  in  prohibited  localities,  ^  1255-12661 
sale  of,  to  minors,  gg  1256-1361. 

to  drunkards  or  intoxicated  persous,  §g  1256,  1262L 

to  Indians,  g  126a 

on  Sundays  or  holidays,  g  1264 

on  election  day,  g  1265b 

near  churches  or  schools,  g  1266. 
seizure  of,  g  1267. 

second  offense  of  illegal  sale  or  keeping,  g  1268. 
Tenue  in  prosecution  for  illegal  selling  or  keeping,  g  1269, 
indictment  for  violations  of  statutes  as  to,  ^g  1270-1275. 
evidence  of  illegal  sale,  variance,  election,  g  1276. 
illegal  sale^  double  punishment^  included  offense,  §  1277. 
description  of,  in  indictment  under  liquor  laws.  .^  1273L 
prosecution  for  illegal  sale,  negativing  exceptions,  g  1278. 
evidence  in  prosecution  for  illegal  sale  or  keeping,  g§  1279-12S1. 
constitutionality  of  statute  regulating  sale  of,  g§  29,  7(X 
drinking,  of  not  criminal,  g  29. 
regulation  of  sale  of  by  federal  government,  g  29. 
regulation  of  sale  of  under  police  power,  g  29. 
adulterated,  sale  of,  g  83. 

regulation  of  sale  of  within  particular  localities,  g  39. 
regulation  of  sale  of  to  minors,  g  59. 
regulation  of  sale  of  by  municipalities,  g§  63,  68. 
municipal  power  to  regulate  sale  of  does  not  include  power  to  prohibit . 

g69. 
trans|)ortation  of  protected,  g  76. 
regulation  of  sale  of  in  certain  localities,  g  77. 
criminal  intent  not  essential  in  prosecution  for  sale  of,  §  128, 
sale  to  minor,  mistake  as  to  age.  g  128. 
adulterated,  sale  of,  mistake  as  defense,  g  128,  n. 
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iiability  of  hasband  for  sale  of  on  wife's  premises,  §  148. 

illegal  sale  of  by  corporation,  §  183. 

liability  of  principal  for  sale  by  servant,  §  189. 

liability  of  husband  for  illegal  sale  by  wife,  §  194 

person  to  whom  sold  not  an  accomplice,  §  199. 

illegal  sale,  purchaser  not  criminal,  §  220. 

attempt  to  introduce  into  Alaska,  §  225. 

house  for  sale  of,  deemed  disorderly  liouse,  §  1137. 

federal  license  for  sale  of,  §§  29,  1217,  1245,  1250, 1280,  185a 
Intoxication  as  a  defense,  g§  159-163. 

as  bearing  upon  a  specific  intent,  §  101. 

▼oluntary  or  involuntary,  §  163. 

not  punishable  where  not  intentional,  §  163,  n. 

proof  of,  as  bearing  on  malice  in  homicide,  §  JjSL 

as  affecting  provocation  in  homicide,  §  314 

as  bearing  on  degree  of  murder,  g  360. 

as  a  defense  in  larceny,  §  572L 
in  forgery,  §  767. 
in  perjury,  §  869. 

punishment  of,  §  1018. 
IttTalidity  of  statutes,  effect  of,  §  104 
when  partial,  g  1100. 

of  forged  instrument,  effect  of,  §§  766-760. 
Itinerant  ineroliants,  licensing,  $)  44. 
Itinerant  vendors,  regulation  of,  §  36. 

Jail,  burning  of,  to  escape,  whether  arson,  §  626. 
Jail  breach,  as  a  crime,  g§  980'93a 

Jeopardy,  conviction  of  lower  degree  in  homicide  as  constituting^  §  890L 
previous,  in  prosecution  under  liquor  laws,  §  1277. 
in  prosecution  for  being  common  thief,  §  580, 
as  between  burglary  and  larceny,  §  511. 
Joinder  of  principal  and  accessory,  §  213. 

of  offenses  in  indictment  for  burglary,  §  511. 

what  permitted,  in  indictment  for  larceny,  g  609. 

of  counts,  in  indictment  for  embezzlement,  §  656. 

of  offenses,  in  indictment  for  receiving  stolen  goods,  g  722L 

for  malicious  mischief  or  trespass,  g  835. 
of  defendants,  in  prosecution  for  perjury,  g  884. 
of  offense,  in  conspiracy,  g  980. 
of  defendants,  in  prosecution  for  conspiracy,  g  98L 
in  prosecution  for  adultery,  g  1095. 
in  prosecution  for  incest,  g  1121. 
in  prosecution  for  illicit  cohabitrition,  g  1 181. 
not  necessary,  in  prosecution  for  lewdness,  g  113^ 
of  different  acts,  in  indictment  for  nuisance,  g  1180. 
of  offenses,  in  prosecution  under  liquor  law,  g  1275. 
of  defendants  or  offenses,  in  prosecution  for  gaming,  gg  1294,  1295. 
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Joint  liabilitjr  of  participants  in  crime,  S§  194-20a 

Joint  offense,  conviction  of  one,  in  prosecution  for,  §§  981,  996,  lOlQ. 

Jadf  meat,  repeal  of  utatute  after,  §  99. 

Jadioial  fanctiong,  misconduct  in  di8charf2:e  of,  §  907. 

Jlldleial  notice,  as  to  whether  liquor  intoxicating,  §  1218L 

of  adoption  of  local-option  liquor  law,  §  1233. 
Jndieial  proceedings,  perjury  in,  §  859. 

publication  in,  privileged,  §  1052l 
Jurisdiction  in  case  of  accessories,  §§  207,  211. 

in  cases  of  conspiracy,  g  211. 

of  assault,  ^  251. 

in  prosecutions  for  homicide,  §  869. 

in  larceny  by  the  taking  of  goods  from  one  county  or  state  to  another, 
§65a 

in  prosecutions  for  larceny,  §  690. 
for  receiving  stolen  goods,  §  720. 
for  forgery,  counterfeiting  or  passing,  §  790. 

in  perjury,  §  87L 

of  court  before  which  proceeding  is  pending  in  which  perjury  is  com- 
mitted, §§  858,  876. 

to  iasne  warrant;  as  a£Fecting  the  crime  of  resisting,  §  923. 

in  prosecutions  for  conspiracy,  §  972L 
for  bigamy,  §  1077. 

in  bastardy  proceedings,  §  1127. 

of  the  crime  of  advising  the  procuring  of  abortion,  §  1150. 

of  federal  courts,  as  to  combinations  in  restraint  of  commerce^  §  1337. 

in  prosecutions  for  violation  of  immigration  laws,  §  134^. 

of  piracy,  §  1359. 
Jurisprudence,  place  of  criminal  law  in,  §  8. 
Juron,  false  swearing  by,  as  constituting  perjury,  §  859. 

bribery  of,  §  899. 
Jury,  finding  by,  as  to  degree  of  murder,  §  862. 

finding  of,  as  to  yalue  of  property,  in  larceny.  §§  587,  588L 

judges  of  the  law,  in  libel,  ^  1070. 
Jury  trial  as  to  prisoner*s  sanity,  §  166. 

in  proceedings  to  abate  nuisauce,  in  sale  of  intoxicating  liquors,  g  1208L 
Justice,  obstruction  of^  in  general,  §  920. 

by  resisting  officer,  §§  921-929. 

by  breaking  jail,  escape,  etc.,  §§  930,  986. 

by  tampering  with  witnesses,  §  937. 
Justice  of  the  peace  administering  oath  under  federal  statute,  g  857. 
Justifiable  homicide,  what  constitutes,  §§  296-816. 

self-defense  as  constituting,  §§  301-316. 
Justification  for  assault,  §§  241-247. 

for  assault  with  felonious  intent,  g  267. 

for  assault  with  intent  to  kill,  §  277. 

in  homicide,  burden  of  proof  as  to,  §  338. 

in  libel,  §  1051. 

for  procuringp  abortion,  §  1149. 
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Keeper  of  house  of  ill-fame,  who  deemed,  §§  1139-1142. 

of  gaming  house,  who  deemed,  g  1308. 

of  gaming  place,  allowing  minor  therein,  ^  1814. 
Keeping  gaming  deyiees  or  tables,  g^  1810-1312. 
Keeping  intoxicating  liquors  for  sale,  when  criminal,  §§  1288-1251.    And 

see  Intoxicating  liquors. 
Kidnapping,  general  discussion  of,  §§  485,  489-491. 

indictment  for,  g  492.- 

abduction  as  constituting,  §  1102,  n. 
Killing,  wliat  constitutes,  §§  288-295. 

accidental.  §  800. 

presumption  of  malice  from,  §  833. 

intentional,  when  manslaughter,  g  886. 

dying  declarations  as  to,  in  prosecution  for  homicide,  ^  427. 
King's  peace,  violation  of,  g  295. 
Kinsliip,  degrees  of,  in  incest,  §  1120. 
Kleptomania  as  a  defense  in  larceny,  §  572. 
Knowledge  as  indicating  intent.  §  124 

want  of,  whether  a  defense  under  statute,  §  128L 

of  law,  presumption  of,  §§  132-185. 

negatived  by  proof  of  intoxication,  §  101. 

what  material  in  false  pretenses,  §§  688-691. 

as  element  in  receiving  stolen  goods,  §§  716,  717. 

how  alleged,  in  indictment  for  receiving  stolen  goods,  §  721. 

evidence  of,  in  prosecution  for  receiving  stolen  goods,  §  726. 

essential  in  passing  counterfeit  money,  g  789. 

how  proved,  in  prosecution  for  passing  counterfeit  money,  §  8081 

how  averred,  in  prosecution  for  perjury,  g  881. 

essential  in  subornation  of  perjury,  {$  89dL 

of  law,  presumed  in  case  of  violation  of  election  laws,  §§  944^  949. 

involved  in  bigamy,  g  1076. 

88  to  age  of  girl  in  case  of  abduction,  g  1105. 

of  relationship,  essential,  in  incest,  gg  1121,  1123. 

of  character  of  disorderly  house,  must  be  shown  to  convict  for  keepings 
§g  1140, 1142. 

88  an  element  in  the  crime  of  nuisance,  g  1176. 

as  to  character  of  ifk  toxica  ting  liquor,  g  1222. 

of  character  of  person  to  whom  intoxicatmg  liquors  are  sold,  g  1257. 

of  age  of  minor  allowed  in  gaming  places,  §  1814 

not  essential,  in  crime  of  obstructing  mails,  g  18281 

Label,  to  prevent  adulteration,  g  88L 

Labor  organizations,  validity  of  contracts  prohibiting  employees  from  be- 
longing to,  g  65. 
Laborer,  Chinese,  exclusion  of,  g  1846. 
Lal>oren,  federal  statutes  as  to  importation  of,  g  1843. 
Lager  beer,  whether  deemed  intoxicating  liquor,  gg  1218-12221 
Land  laws,  vioUtion  of,  g  185a 
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Landlord,  guilty  of  arson  as  to  premises  in  possession  of  tenant  §  53L 

liability  of,  for  house  of  ill-fame  kept  by  tenant^  ^  1141,  1143^ 

lease  of  premises  by,  for  purpose  constituting  nuisance,  §  1174 

liability  of.  for  gaming  allowed  on  premises,  §  1313, 
Landmarks,  removal  of,  §  45. 
Language,  improper,  use  of  as  criminal,  §  20» 
Larceny,  deEnition  of.  §^  534.  535. 

degrees  of,  §|^  581-589,  60a 

grand,  §§  581-589. 

compound,  g^  574-5GQ. 

petit,  §§  581-589. 

jurbdiction  and  venue  in  case  of,  §  590. 

procedure  in,  §  590. 

indictment  for.  ^§  591-^10. 

indictment,  charging  intent,  §  572. 

does  not  include  embezzlement,  §  625. 

from  the  person  as  an  included  offense,  g  575*. 

involved  in  robbery,  S(§  46a  471-475,  484. 

included  in  robbery,  §§  482,  484 

<;onnivance  at,  §  118. 

intent  in,  as  affected  by  intoxication,  §  161. 

petit,  no  accessories  in,  §  210. 

■attempt  to  commit,  §  225. 
when  complete,  ^  22dL 
effect  of  impossibility,  §  226. 

presumed  to  be  intended  on  proof  of  breaking  and  entering  dwellin;;. 
§506. 

how  charged,  in  indictment  for  burglary,  §§  509^  511* 

what  property  subject  of,  §§  536-543. 

-ownership  of  property  stolen,  §^  544-547. 

intent  to  charge  another  with  property,  §  547. 

what  acts  sufBcient  to  constitute  taking  and  carrying  away,  §§  548-563L 

jurisdiction  in  case  of  c:oods  taken  from  one  county  or  state  to  another, 
J$§  552,  55a 

intent  in,  §§  564-57% 

petit,  accessory  not  recognized  in,  §  573. 

aggravation,  §  574 

from  the  person,  g  575. 

included  in  stealing  from  a  person  or  dwelling-house,  §§  575^  576. 

from  the  dwelling-house,  §  576. 

from  a  house  or  store,  g§  577,  578L 

in  night-time,  §  579. 

included  in  larceny  from  a  building,  etc.,  §  578^ 

punishment  for,  depending  on  value,  §.^  581-589. 

indictments,  statement  of  value  in,  §  586. 

restitution  in,  §  611. 

corpus  delicti,  §  612. 

identification  of  property,  §  613. 

identification  of  thief,  §  614 
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%   Lareen J  -—  continued. 

evidence  of  other  crimes,  §  615. 

recent  possession  of  stolen  ^oods  as  evidence^  §§  616-620. 

embezdement  distinguished  from,  §§  631,  625. 

distinguished  from  false  pretenses,  §  659. 

whether  receiver  of  stolen  goods  accessory  to,  g  718L 

description  of,  in  indictment  for  receiving  stolen  goods,  §  710. 

charge  of,  joined  with  receiving  stolen  goods,  g  723. 

proof  of,  in  prosecution  for  receiving  stolen  goods,  §  724. 

indictment  charging  in  connection  with  receiving  stolen  goods,  §  727. 

distinguished  from  malicious  trespass,  §  813. 

in  postofflce  building,  §  1829. 

by  postal  servants,  §  1830. 

receiving  goods  obtained  by,  see  Receiving  stolen  goods. 
Lard,  imitation,  sale  of,  g  84. 

LasctTtous  cohabitation,  when  criminal  f^g  1180-1132. 
Laselvtons  lewdness,  what  constitutes,  g  1185. 
Laundries,  regulation  of,  g  89. 
Law,  practice  of,  regulation  of,  g  87. 

ignorance  or  mistake  of,  as  a  defense,  g  182. 

knowledge  of,  presumed,  g  182l 
Law  of  nations,  counterfeiting  as  an  offense  against,  g  790, 

violation  of,  gg  1841,  1842. 
Law  or  fact,  whether  intoxicating  character  of  liquor  deemed  question  otf 

gl2ia 
^'Lawftaiiy,"  meaning  of  term,  g  110. 
Lease  of  premises  for  purpose  constituting  nuisance,  g  1174. 
Leasing  honse  for  improper  purposes,  gg  1 140-1 143L 
Legal  adTlee  as  a  defense,  g  114 

as  excuse  for  violating  election  laws,  g  914 
Legal  effloaej  of  instrument  forged,  gg  756-760L 
Legal  process,  resistance  to,  g  142. 
Leglslatiye  power,  delegation  of  to  municipalities,  g  62. 
LegislatlTe  proceedings,  publication  of,  privileged,  g  1052. 
Lessor,  not  liable  for  criminal  acts  of  lessee  on  the  premises,  g  192. 
Letter,  false  pretenses  accomplished  by  means  of,  g  696. 

larceny  or  embezzlement  of,  gg  542,  1830. 

containing  threats,  the  obtaining  of  property  by,  criminal,  g  729l 

obscene,  crime  of  sending,  g  1882. 
Letter  and  spirit  of  statute  in  construction,  g  85. 
Levying  war,  what  sufficient;  to  constitute  treason,  g  1857. 
Lewd  pictures  or  prints,  gg  1157, 115a 
Lewdness,  classified  with  sexual  crimes,  gg  1109, 1110. 

when  cohabitation  deemed  criminal,  g§  1180-1182. 

what  constitutes,  gg  1185, 118a 

keeping  house  for  purpose  of,  criminal,  g  llSa 
Libel,  the  crime  of,  g§  1040-1049. 

intent  in,  gg  128,  IQSa 

good  faith  as  defei^se^  gg  1050-1054 
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LIM — oon  tinned 

tmth  as  a  defense,  §  1051. 

mitigation,  g  1054. 

publication  of,  §  1058. 

by  agent  or  servant;  §  1056L 

Tenne  in,  %  lOSa 

indictment  for,  §§  1050-1069. 

functions  of  court  and  jury  in  prosecution  for,  §  1070. 

corporation  punishable  for,  §  183. 

liability  of  principal  for  sale  by  agent,  §  188. 
Ueense  for  practicing  profession,  §  86. 

required  under  police  power,  §  88. 

for  conducting  insurance  business,  §  41. 

by  municipalities,  §  69i 

to  sell  liquors,  not  a  contract;  §  75,  n. 

for  sale  of  intoxicating  liquors,  how  procured,  effect  of,  p§  1223-1288. 

for  sale  of  intoxicating  liquors  by  physicians  and  druggists,  §  1258. 

possession  of,  as  evidence,  in  prosecution  under  liquor  laws,  g  1280. 

federal,  for  sale  of  intoxicating  liquors,  §§  29, 1217, 1245, 1250, 1280, 130a 

for  sale  of  intoxicating  liquors,  see  Intoxicating  liquora 
IdeeDSe  tax  for  vehicles,  g  89. 

on  peddlers,  §  44. 
Iilen,  selling  or  removing  property  subject  to^  §  848L 
Idinttation  of  prosecatlon,  whether  regulation  of  is  ex  post  facta,  %  78L 

for  embezzlement,  §  649. 

for  conspiracy,  §  978L 

for  bigamy,  §  107a 
Llqaor,  regulations  as  to  sale,  etc.,  see  Intoxicating  liquors. 
Live-stock,  transportation  of,  regrulated.  gg  1161,  1838L 
Iioaded  weapon,  offense  of  carrying,  g  1088^ 
liOeai  laws,  as  to  sale  of  intoxicating  liquors,  g  1210. 

Local  option,  as  a  means  of  regulating  sale  of  intoxicating  liquors»  g§  lldl>. 
1210, 122a 

as  to  sale  of  intoxicating  liquors,  g  1282L 
Locus  pcpnitentin,  see  Abandonment 
Lord  Campbell's  Act,  as  to  libel,  §  105t 
Lost  property,  larceny  of,  g  545. 

unlawful  keeping,  in  larceny,  g  571. 
Lotteries,  what  deemed,  gg  1815-1817. 

sending  advertisements  of,  through  mails,  g  1815. 

statutory  regulation  of,  g  18ia 

constitutionality  of  statutes  regulating,  gg  75, 1817. 

indictment  for  keeping,  g  18ia 
Lottery  advertisements,  sending  through  mails,  g  1884 
Lottery  scheme,  what  deemed,  g  1334. 
Lottery  tickets,  regulation  of  sale  of,  by  municipalities,  g  6a 

regulation  of  sale  of,  g  18ia 
Lacri  causa  in  larceny,  g  56a 

Lying  in  wait,  Irilling  by,  murder  in  first  degree,  g  854 
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Kaehlnery,  dangerous,  death  caused  by,  g  851. 

Kail,  sending  dunning  letters  by,  as  constituting  libel,  §  1055. 

transmission  of  libel  by,  §  1055. 
Kail  matter,  larceny  of,  g  642. 
Kails,  sending  oflFer  of  bribery  through,  §  900L 

sending  medicine  through,  to  procure  abortion,  g  1148L 

publication  of  libel  by  means  of,  g  1058. 

use  of,  for  transmitting  lottery  advertisements,  g  1815, 

regulation  of  crimes  relating  to,  §g  1827-1885^ 
Kaiming,  general  discu«»ion  of,  gg  482-487. 
Kaiming  of  animals  punishable,  g  116t 
Kala  in  se,  acts  which  are,  g  28. 
Kola  prohlbita,  acts  which  are,  g  23. 
Kalice,  what  constitutes,  g  121. 

intoxication  as  bearing  upon,  g  161. 

as  constituting  aggravation  of  assault,  g  255. 

necessary  in  assault  with  felonious  intent^  g  266. 

in  homicide,  meaning  of,  §  821. 

express  or  implied,  g  822. 

how  proved,  in  homicide,  ($  830. 

in  homicide,  evidence  of,  g  418. 

what  sufficient^  in  malicious  mischief,  ^  826-829L 

inferred,  in  libel,  g  105a 

involved  in  obstruction  of  railroad,  g  1196. 
Kalice  aforethonght,  what  constitutes,  g  810l 

meaning  of  term,  gg  820,  821,  82a 

express  or  implied,  g  822l 

attempt  to  commit  felony  constitutes^  g  826. 

evidence  of,  g  880. 

presumption  as  to,  gg  882,  88a 

instructions  as  to,  g  884 

whether  attempt  to  perpetrate  a  felony  deemed,  g  85& 

how  charged,  in  indictment  for  murder,  g  882b 

whether  necessary  to  constitute  assault  with  intent  to  kiO,  g  9701 
Kalicioas  mischief,  when  criminal,  gg  811-686. 

indictment  for,  gg  880-885. 

as  distinguished  from  cruelty  to  animals^  g  1161. 
**  KalioioaBly,"  meaning  of  term,  g  110. 
Kalt  liquors,  see  Intoxicating  liquors. 
Kanslanghter,  what  constitutes,  gg  885-85]. 

voluntary  or  involuntary,  gg  835^  8681 

included  in  murder,  g  885. 

how  distinguished  from  murder,  gg  818^  88QL 

statutory  degrees  of,  gg  852,  86a 

evidence  in  prosecution  for,  gg  895-481. 

indictment  for,  in  general  gg  871-88a 

forms  of  indictment  for,  g  88a 

what  offenses  included  in  indictment  for,  g  8891 

in  careless  handling  of  deadly  weapon,  g  180. 
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Manslaughter — continued 

in  causing  death  by  attempt  to  procure  abortion,  §  1147. 

in  making  arrest;  §  29a 

accidental  killing,  §  800. 

aider  and  abettor  in,  §  200. 

no  accessory  in,  g  208. 

assault  with  intent  to  commit^  g  278L 
as  an  included  offense,  g  271. 

negligence  as  amounting  to,  §  286L 

effect  of  conviction  for  lower  degree  of,  §  890. 
Kannfactories,  regulation  of,  g  80. 

Kannfaetare  ofintoxleating  liquors,  regulation  of,  see  Intoxicating  liqaoni 
Kanofaeturers  of  Intoxicating  liquors,  sale  by,  g  1254 
Kanufacturlng,  annoyance  caused  by,  whether  nuisance,  §  1171. 

contamination  of  water  by,  §  117u 
Karl  time  Jurisdiction,  exercise  of,  as  to  crimes,  §  1847. 
Markets,  regulation  of,  by  municipalities,  §  71. 

Marks,  falsification  of,  as  constituting  false  pretenses*  §  661.  And  see  Branda 
Marriage,  regulation  of,  §  57. 

forgery  of  certificate^  to  secure  license,  §  750,  n. 

forgery  of  certificate  of,  §  756. 

false  swearing  in  license  to  procure,  §  860. 

conspiracy  to  procure,  §  959. 

when  constitutes  bigamy,  g§  1078-1076L 

Talidily  of,  how  shown  in  prosecution  for  bigamy,  §§  1074-1076^  1081^ 
1085. 

allegation  of,  in  bigamy,  g  1079. 

proof  of,  in  bigamy,  §  1082. 

validity  of,  in  prosecution  for  adultery,  g  1088L 

proof  of,  in  prosecution  for  adultery,  §  1096ii 

abducting  for  purpose  of,  §§  1106a,  1111. 

promise  of,  as  element  in  seduction,  §  1112L 

as  a  bar  to  prosecution  for  seduction,  g  1116. 

what  constitutes,  such  as  to  disprove  seduction,  g  1117. 

incestuous,  gg  1120,  112a 

proof  of,  in  prosecution  for  incest,  g  1124 

illegal,  whether  cohabitation  under,  criminal,  g  1131. 

between  whites  and  blacks,  when  illegal,  g  1181. 

should  be  negatived  in  prosecution  for  lewdness,  §  1186b 
Married  women,  criminal  liability  of;  gg  145-14&    And  see  Husband  and 

wife. 
Master  and  servant,  liability  of  master  for  acts  of  servant^  in  libel,  g  1066. 

liability  of  master  for  nuisance  maintained  by  servant*  g  1174 
for  illegal  sale  by  servant  of  intoxicating  liquor,  §  1287. 

liability  of  servant  for  sale  of  intoxicating  liquors,  g  1289. 

see,  also.  Servant 
Materiality  of  false  oath,  essential  to  perjury,  gg  861,  866. 

how  alleged,  gg  878,  879. 

how  proved,  g  889L 
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^'May,"  in  construction  of  statutes,  §  109. 
Kayhem,  genera)  discussion  of,  §§  482-437. 

attempt  to  commit,  criminal,  §  221,  n. 

murder  in  committing,  first  degree,  §  855. 
Xeehanlcal  porposes,  sale  of  intoxicating  liquors  for,  g  1258. 
Kedloal  preparations  containing  alcohol,  whether  deemed  intoxicating 

liquors*  §  1219. 
Kedlcine,  regulation  of  practice  of,  §  86. 

administration  of,  to  procure  abortion,  §  1148b 

sale  of  intoxicating  liquors  as,  §  12o3.  i 

,  deemed  retailing,  g  1245. 

what  constitutes,  under  exceptions  as  to  sales  on  Sunday,  g  1821,  n. 
Meeting,  public,  what  deemed,  g  1028. 

violently  breaking  into,  as  constituting  riot,  g  998L 

disturbance  of,  see  Disturbance  of  meetingi 
Kenaces,  obtaining  property  by,  gg  728-742. 
Hens  rea  as  an  eraential  element  of  crime,  g  112L 
Mental  weakness  as  a  defense  for  crime,  g  156. 
Mercantile  agencies,  regulation  of,  g  42. 
Merger  of  offense  in  conspiracy,  g  979. 

of  misdemeanor  into  felony,  g  22. 
Mile  posts,  duty  to  erect  and  maintain,  g  1185. 
Military  command,  as  justifying  homicide,  g  297a, 
Military  power,  arrest  under,  g  487. 
Milk,  adulterated,  sale  of,  g  8a 

regulation  of  sale  of  by  municipalities,  g  68. 

regulation  as  to  reports  by  those  who  purchase  for  manufacturing; 
eta,  §  42. 
Mill-dam,  as  creating  a  nuisance,  g  1170L 
Mineral  lands,  cutting  or  removing  timber  from,  g  1858L 
Minister,  foreign,  violence  to^  g  1842L 
Minor,  employment  of,  g  59. 

enticing  from  employment*  g  51. 

municipal  regulations  for  protection  of,  g  66. 

clothing  of,  charged  as  property  of  parent*  g  546. 

criminal  liability  of,  §g  149-15a 

may  be  guilty  of  larceny  as  bailee,  g  554 

validity  of  marriage  of,  in  bigamy,  g  1074 

sale  of  liquor  to,  gg  1255-1261. 

permitting  drinking  or  gaming  by,  or  allowing  in  gaming  plac^  gg  59^ 
1814 

evidence  of  age  of,  §g  158, 1314 

mistake  as  to  age  of,  g  128. 
Misappropriation  of  property  in  larceny,  gg  549,  554-556L 

whether  larceny,  gg  554-556^ 

when  constitutes  embezzlement*  g  689. 
Miscarriage,  see  Abortion. 
Miscegenation,  punishment  for,  gg  54,  57,  1181,  n. 

statutes  as  to^  not  invalid  for  want  of  uniformity,  g  77. 
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MlMonduet  of  officer,  what  criminal,  §§  904-919. 
Misdemeanor,  included  in  crime,  §  4,  n. 

ciTil  remedy  for,  not  postponed,  §  IL 

what  is,  gg  17-21. 

whether  merged  in  felony,  g  22. 

as  included  crime  in  felony,  g  22L 

whether  statutes  for  punishment  strictly  construed,  g  83L 
'    no  accessories  in,  g  210L 

jurisdiction  of  participants  in,  g  211. 

attempts  to  commit  felony  deemed,  g  221. 

taking  life  in  resisting;  not  justified,  g  299. 

death  caused  in  commission  of,  deemed  manslaughter,  g  847. 
Misfeasance,  liability  of  corporation  for,  §188. 
Misfeasance  in  office,  what  crimioal,  g§  904-919. 
Misprision  of  feiony,  whether  criminal,  g§  9J8-940. 
Misrepresentation  of  fact,  when  criminal,  gg  668-6701 
Mistake,  in  general,  as  a  defense,  g§  131-135. 

whether  a  defense  under  statute,  g  128L 

as  to  age  of  girl  abducted  or  maltreated,  gg  184  HOS. 
in  rape,  g  461. 

due  to  insanity,  eflfect  of,  g  168. 

in  case  of  homicide  as  to  person  to  be  killed,  g  196. 

in  case  of  assault,  g  239. 

obtaining  property  by,  with  subsequent  appropriation,  whether  larceny, 
g661. 

as  a  defense  in  larceny,  g  566. 

in  indictment  for  larceny,  as  to  name  of  owner,  g  605. 

as  to  title,  in  prosecution  for  malicious  trespass,  g  826. 

as  to  continuance  in  life  of  consort,  in  case  of  adultery,  g  109L 

as  to  Talidity  of  marriage  as  affecting  criminality  of  cohabitation  there- 
under, g  1131. 
Mistake  of  fact  as  a  defense,  g  133. 
in  bigamy,  g  1076. 

for  violating  election  laws,  §§  944,  949. 
Mistake  of  law  as  a  defense,  g  182. 

no  defense  for  violating  election  laws,  g  949. 
Mitigation  in  case  of  assault,  g  248. 

in  case  of  assault  with  felonious  intent,  g  267. 

of  guilt,  in  homicide,  burden  of  proof  as  to,  g  838L 

in  libel,  g§  1061-1054 
Mixed  liquors,  sale  of,  g  1219. 
Mock  auction  as  constituting  a  cheat,  g  661. 
Money,  depreciation  in  value  of,  g  684. 

larceny  of,  g  548. 

description  of,  in  indictment  for  larceny,  ^g  696-698. 

evidence  of  identity  of,  in  prosecution  for  larceny,  g  6991 

embezzlement  of,  g  621. 

illegally  received,  embezzlement  of,  g  635. 

conversion  of,  as  constituting  embezzlement^  g  689. 
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Money — continued. 

description  of,  in  embezzlement,  §  652b 

receipt  of,  when  stolen,  g  715. 

procuring  of,  by  forgery,  §  752. 

obtaining  by  false  pretenses,  see  False  pretensea^^" 
Money  order,  forgery  of,  g  1827, 
Monomania  as  a  defense,  §  158. 
Monopolies,  statutes  against,  §  068L 
Moral  insanity,  whether  a  defense,  §  157. 
Mortgage,  whether  subject  of  larceny,  §  548, 

forgery  of,  §  751. 

fraudulent,  when  criminal,  §  844 

chattel,  removal  of  property  covered  by,  §§  846,  847. 
Motive,  distinguished  from  intent,  §  120. 

evidence  of,  in  prosecution  for  homicide,  §  416. 

in  sending  obscene  matter  through  mails,  §  1832. 
Municipal  corporations,  criminal  liability  of,  g  188. 

ownership  by,  how  charged.  In  indictment  for  larceny,  §  604 

embezzlement  by  officers  of,  g§  682,  045-649. 

liability  of,  for  failure  to  keep  highway  in  repair,  §  1185. 
Mnnicipal  regulations,  under  police  power,  §  62.   And  see  Ordinanoeib' 
Municipalities,  power  of  to  pass  ordinances,  §§  62,  63. 

general  police  power  of,  g§  6^78L 

suppression  of  nuisances  by,  §  66. 

power  of  to  regulate,  does  not  include  power  to  prohibit^  §  691 

powers  of  not  to  be  delegated  to  mayor,  §  77. 

authority  of  to  punish  keeping  houses  of  ill-fame,  g  11881 

power  of  to  declare  and  abate  nuisances,  §  1169. 

regulation  by,  of  obnoxious  manufactories,  g  1172. 

removal  of  nuisance  by,  g  1172. 

regulations  by,  as  to  sale  of  liquors,  §g  1216, 1217. 
Murder,  definition  of,  g  820,  n. 

discussion  of  in  full,  gg  817-334 

statutory  degrees  of,  gg  852,  858. 

first  degree,  gg  353-864 

second  degree,  gg  865-867. 

first  degree  includes  second  degree,  g  867. 

distinguished  from  manslaughter,  gg  818,  819. 

distinguished  from  manslaughter  as  to  indictment^  g  37]« 

manslaughter  included  in,  g  835. 

indictment  for,  in  general,  gg  871-88a 

forms  of  indictment  for,  g  888. 

first  degree,  indictment  for,  g^  355,  361. 

what  offenses  included  in  indictment  for,  g  389, 

in  a  duel,  g  824 

coverture  no  defense  in  prosecution  for,  g  146^ 

evidence  of  intoxication,  g  162L 

solicitation  to  commit,  g  220,  n. 

attempt  to  commit,  what  constitutes,  g  223L 
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Hiirder — continued. 

•asanit  to  commit,  in  general,  §§  278-270. 

deemed  felony,  g  2d0. 

justiOcation  or  mitigation,  §  267. 

felonies  included  in,  g  27L 
in  making  arrest,  §  29a 
bj  poison  or  lying  in  wait,  g  854 
finding  as  to  degree  by  jury,  g  802L 
fixing  punishment  for  first  degree,  g,;»  363,  364 
effect  of  conviction  of  lower  degree,  or  included  offense^  g  8901 
evidence  in  prosecution  for,  g§  89-V481. 
petit  treason  as  constituting,  g  1854 
Mutilation,  see  Biaimingi 

Name  of  person  killed,  how  alleged,  in  indictment  for  horaioide,  g  373a* 

of  owner,  mistake  as  to,  in  indictment  for  larceny,  §  60% 
Naphtha,  regulation  of  sale  of,  g  29. 

illegal  sale  of,  want  of  knowledge,  g  128^  n. 

keeping  of,  as  a  nuisance,  §  1170. 
NarratlTe  of  past  transactions  as  evidence  in  prosecution  for  homicide^ 

g414 
National  bank  notes,  description  of,  in  indictment  for  larceny,  g  596w 
National  Banking  Act,  prosecutions  for  forgery  under,  g  790l 

offenses  under,  g§  1389, 1340. 
Natnraliiatlon,  false  swearing  in  proceedings  for,  g  85SL 
Naturalization  laws,  violation  of,  g  1346. 
Narigable  rlrers,  see  Rivera 
NaTigation  laws,  violation  of,  g  1847. 
Necessity  as  a  defense,  gg  186-144 

justifying  killing  in  self-defense^  gg  802-816. 

as  a  defense  in  larceny,  g  572. 

abortion  procured  under,  §  1149. 

works  of,  exempt  from  Sunday  laws,  g  1821. 

duress  as  an  excuse  for  treasonable  acta,  g  1357. 
Neglect  of  daty,  official,  g  909. 
Negllgenee,  criminal,  g§  129, 130. 

as  amounting  to  assault,  §  240i. 

of  physician  amounting  to  assault,  g  237. 

causing  death,  g  825. 

when  amounting  to  homicide,  gg  286-28a 

death  from,  deemed  manslaughter,  gg  849-851. 

allegation  of,  in  indictment  for  homicide,  g  379. 

prima  fade  evidence  of,  in  case  of  killing  stock,  g  77. 
Neutrality,  violations  of,  gg  1341,  1342. 
Newspapers,  regulation  of,  as  to  indecent  publications,  g  60i 

sale  of,  on  Sunday,  g  1821,  n. 

containing  obscene  or  defamatory  matter  or  lottery  advertisemenl^  nd 
to  be  sent  through  mails,  ^g  1332-1334 
Nirht-walkiog,  as  a  crime,  gg  25, 118& 
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Mlght-tlme,  in  burglary,  §  504. 

in  arson,  §  625. 

88  aggravation  in  larceny,  §  679. 
Noise,  as  constituting  breach  of  the  peace,  §  1016i, 
Non-residents,  privileges  denied  ta  §  77. 
Notes,  whether  subject  of  larceny,  §  543w 

description  of,  in  indictment  for  larceny,  §  595. 

whether  deemed  property,  in  false  pretenses,  g  699L 

receipt  of,  when  stolen,  §  715. 

forgery  of,  §  753. 
Nudity  as  an  element  in  indecent  exhibitions,  §§  1186^  1157. 
Naisanee,  what  constitutes,  §§  1169,  1170. 

whether  public  benefit  a  defense,  §  1171. 

acts  under  public  authority,  §  1172. 

illegal  continuance  of,  f^  1178^ 

liability  of  owner  for  acts  of  servant,  §  1174 

contribution  to,  g  1175. 

intent  and  knowledge  involved  in,  §  1170. 

venue,  §  1177. 

indictment  for,  §§  1178-118a 

abatement  of,  g  118a 

common  scold  and  common  barrator  as,  g§  26,  27, 1169. 

indecent  and  profane  language  as,  §  60. 

profane  swearing  as  constituting,  g  1159. 

regulation  as  to,  by  municipalities,  §  63. 

BUpprension  of  by  municipalities,  §  66. 

liability  of  principal  for  acts  of  agent  in  causing,  §§  188~192L 

disorderly  house  deemed,  §  1187. 

in  keeping  disorderly  house,  how  charged,  g§  1142-1144 
evidence  of,  §  1145. 

involved  in  violation  of  liquor  laws,  prosecution  for,  equitable  proceed- 
ings, §§  1199,  1201. 

liability  of  servant  for,  in  illegal  sale  of  intoxicating  liquor,  §  1289. 

keeping  intoxicating  liquors  for  sale,  deemed,  §  1248. 

involved  in  keeping  place  for  illegal  sale  of  intoxicating  liquors,  §§  1248,. 
1249. 

gaming  house  deemed,  §§  1806-1809. 

Oath,  what  sufficient,  in  perjury,  g§  854-867. 

false  taking  of,  see  Perjury. 
Oaths,  profane^  as  constituting  nuisance,  g  1169. 

Obligation  of  contracts,  how  far  protected  against  criminal  legislation, 
§75. 

impairment  of,  by  liquor  legislation,  g  1209. 
Obscene  exhibition,  what  criminal,  g  1136. 
Obscene  exposure,  classified  with  other  like  crimes,  g  1110. 
Obscene  language  as  constituting  provocation  for  homicide,  g  841. 

use  of,  criminal,  gg  1017, 102a 
Obscene  letters  or  publications,  transmission  of,  by  mail,  criminal,  g  1827* 
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Obseene  matter,  sending  bj  mail.  §  1833. 

Obscene  pictures,  want  of  knowledge  as  defense  for  sale  o(  §  128^  n. 

Obscene  pobilcations,  as  libeU  §  1049. 

classified  with  oUier  like  crimes,  g  lllQ. 
ObscenJty,  g§  1156-115a 
Obstrocting  Jastlee,  see  Justice,  obstruction  ofL 
Obstrnctlon  of  highway,  see  Highway. 
Obstraction  of  mails  in  transmission,  §^  1837, 183a 
Obstrnctlon  of  railroads,  what  criminal,  §  119fti 

carrying  United  States  mails,  §  133a 
Obstraction  of  rlTers*  what  criminal,  §  1195. 

Obtaining  property  by  false  pretenses^  distinguished  from  larceny,  §g  682; 
5Ga 
when  criminal,  ^  680-687. 

by  threats,  §g  738-743. 
Oecnpatlon  tax,  validity  of  provisions  as  to»  §  44 
Offenses,  compounding,  §§  988-940. 

see,  also,  Crimea 
Offensive  langaage,  no  justification  for  assault,  §  341« 
Officer,  public,  purchase  of  warrants  by,  §  46. 

wrongful  acts  of,  in  detecting  crime,  g  lid 

resistance  to,  when  acting  unlawfully,  g  345; 

resistance  of,  constitutes  aggravated  assault,  g  355L 

justified  in  killing  to  make  arrest,  §  39a 

resistance  of,  causing  death,  g  83a 

who  kills  in  making  unlawful  arrest^  guilty  of  manslaughter,  g  847. 

causing  death  by  undue  violence  in  making  arrest,  guilty  of  manslaugh- 
ter, §  84a 

larceny  from,  §§  546,  547. 

embezzlement  by,  §§  631,  645-649. 

<2e/acfo,  embezzlement  by,  g  647. 

liability  of,  for  wilful  trespass,  §  83a 

oath  before,  what  sufficient,  in  perjury,  §g  854-857. 

de  facto,  oath  before,  as  constituting  perjury,  §g  856,  887. 

authority  of,  to  administer  oath,  how  stated  in  indictment  for  perjury, 
g875. 

bribery  of,  §§  896-90a 

misconduct  of,  what  criminal,  gg  904-919. 

de  facto,  misconduct  of,  g  913. 

extortion  by,  g  914 

de  facto,  extortion  by,  g  914 

obstruction  of,  in  discharge  of  duty,  g  920l 

resistance  of,  gg  931-939. 

de  facto,  evidence  in  prosecution  for  resisting,  g  939. 

escape  from,  §§  930-936. 

carrying  of  weapons  by,  g  1087. 

libel  against,  g  1047. 

publication  as  to  acts  of,  privileged,  g  1053L 
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Officer  of  corporation,  criminal  liability  of,  §§  180, 184 

embezzlement  by,  gg  683,  689. 

Officers  of  elections,  Tiolation  of  law  by,  g§  941-951. 

mistaken  exercise  of  judgment  by,  not  punishable,  §  949. 

Officers  of  ressel,  authority  of,  §  851. 

criminal  liability  of,  for  ill-treating  crew,  §  1847, 

Official  mlseondnet,  what  criminal,  §§  904-919. 

indictment  for,  §§  915-9ia 

Oil,  inspection  of,  see  Illuminating  oil. 

Oleomargarine,  regulation  of  sale  of,  §  84 

illegal  sale  of,  want  of  knowledge,  §  138,  n. 

Omission  of  legal  duty  as  constituting  negligence  in  liomicide,  §  85Qi 

Opening  and  conolosion  of  indictment  for  homicide,  §  884 

Opinion,  evidence  of  as  to  sanity,  §§  172,  178. 

false  statement  as  to,  constitutmg  perjury,  §  868. 

false  statement  as  to,  when  criminal,  §  669. 

Opinions,  not  admissible  as  dying  declarations,  §  428. 

Opiam,  regulation  of  sale  of,  §  29. 

''  Or  **  in  construction  of  statutes,  §  10& 

Orders  for  goods,  forgery  of,  §  753. 

for  payment  of  money,  forgery  of,  §  753. 

Ordinances,  of  city,  for  punishment  of  crimen  §  6L 

validity  of  under  police  power,  §  62. 

repeal  of,  §  6a 

in  conflict  with  statutes,  validity  of,  §  68b 

reasonableness  of,  §  65. 

power  to  regulate  by,  does  not  include  power  to  prohibit,  g  69. 

as  to  sale  of  intoxicating  liquors,  §§  1216,  1217. 

Original  packages,  sale  of  intoxicating  liquors  in,  §g  76,  1204  1205. 

Otlier  crimes,  evidence  of,  in  prosecution  for  homicide,  g§  416,  418. 

in  prosecution  for  rape,  g  461. 

in  prosecution  for  assault  with  intent  to  commit  rape,  g  468. 

in  prosecution  for  burglary,  §515. 

in  prosecution  for  arson,  §  5o3. 

in  prosecution  for  larceny,  g  616. 

in  prosecution  for  embezzlement,  g  642. 

in  prosecution  for  false  pretenses,  §  691. 

in  prosecution  for  receiving  stolen  goods,  g  726. 

in  prosecution  for  threats,  §  742. 

in  prosecution  for  forgery,  §  SOdw 

in  prosecution  for  adultery,  §  1098. 

in  prosecution  for  seduction,  §  1117. 

in  prosecution  for  incest,  g  1124. 

to  show  intenti  in  case  of  indecent  exposure,  g  1186. 

in  prosecution  for  attempting  to  procure  abortion,  g  1151. 

not  admissible  in  proof  of  obscenity  or  indecency,  g  1158L 

Oatlawry,  g  2l 

Orert  act,  necessary  in  crime,  gg  228,  224 

necessary  to  show  imminent  danger  justifying  killing  in  self-defenae^ 

gg  803,  807. 
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Orert  act — continoed. 

of  wrong  SB  debarring  from  self-defeofle,  §  809L 

whether  necessary  in  conspiracy,  §  9661 

in  conspiracy,  as  determining  jurisdiction,  §  972. 

as  determining  limitation  of  prosecution,  §  973^ 
allegation  of,  in  indictment  for  conspiracy,  §§  975,  977. 
necessary  to  constitute  Tiolation  of  neutrality  laws,  §  1841. 
in  treason,  g  185a 
Owners,  distinct;  taking  property  of,  whether  one  larceny,  §  551. 
Ownership,  how  allied,  in  prosecution  for  robbery,  g  481. 

of  premises,  allegation  and  proof  of,  in  prosecution  for  burglary,  §  496u 

how  alleged  and  proved,  in  prosecution  for  burglary,  §  508L 

in  prosecution  for  arson,  §  531. 

in  indictment  for  arson,  how  described,  §  539. 
of  property,  in  case  of  larceny,  gg  544-547. 

how  charged,  in  indictment  for  larceny,  gg  500-505^ 

in  prosecution  for  embezslement  by  public  officer,  g  (M8> 

in  embezzlement^  how  charged,  §  65S. 

in  false  pretenses,  how  alleged,  g  707. 

in  prosecution  for  receiving  stolen  goods,  g  718L 

in  prosecution  for  malicious  mischief  or  trespass;  g  8801 
Oysters,  regulations  as  to  taking,  gg  44,  4<k 

Pains  and  penalties,  bills  of,  g  79l 

Paramour,  eloping  with  wife;  whether  guilty  of  larceny  as  to  praper^ 

taken,  g  55a 
Parent,  abandonment  of  child  by,  g  sa 

chastisement  by,  when  lawful,  g  343. 

causing  death  by  unreasonable  chastisement;  guilty  of  manslaiigliter, 
g84a 

control  of,  over  minor  child,  g  487. 

deemed  owner  of  clothing  furnished  to  minor,  g  540i 

abduction  of  girl,  from  control  of,  §g  1100-1108. 

consent  of,  to  sale  of  liquor  to  minor,  g  1361. 
Pari  materia,  statutes  in,  construction,  g  87. 
Particeps  criminis,  who  deemed,  g  302L 

cannot  complain  of  false  pretenses,  g  683. 
Participation  in  crime,  what  sufficient  to  render  punishable,  g  194 

what  sufficient  to  render  criminally  liable,  g  199,  300. 

what  necessary  to  make  one  a  principal,  §§  305^  30a 

as  accessory  after  the  fact,  g  309. 

in  homicide,  g  391. 

what  sufficient  in  robbery,  g  47a 

what  necessary  in  riot,  g  995. 
Particularity  in  description  of  property  in  indictment  for  larceny,  ^  593- 

594 
Particulars,  bill  of,  in  prosecution  for  conspiracy,  g  97a 
Partner,  criminal  liability  of  one  for  acts  of  another,  g  191. 

ownership  by,  how  charged  in  larceny,  g  603; 
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Partner — continued. 

misappropriation  of  funds  by,  not  embezzlement,  §  631. 

allegation  of  ownership  by,  in  prosecution  for  embezzlement^  g  658L 

sale  of  liquor  by,  protected  by  license  of  copartner,  §  1227. 

illegal  sale  of  intoxicating  liquors  by,  liability  for,  §  1288i 
Party  in  the  wrong  cannot  make  self-defense,  g  809. 

cannot  claim  provocation  as  reducing  homicide  to  manslaughter,  §  889. 
Passing  eounterfelt  money,  what  criminal,  §§  780-789. 

jurisdiction  and  venue  in  prosecutions  for,  §§  790,  79L 

indictment  for,  g§  792-804. 

evidence  in  prosecution  for,  §g  805-810. 
Patent  rights,  discrimination  as  to  sale  of,  §  44 

regulation  as  to  notes  given  for,  g  60. 

how  far  protected  against  state  regulation,  §  75. 
Paternity  of  child,  in  proceedings  for  seduction  or  bastardy,  evidence  of, 

§§  1117,  1129. 
Payment  of  employees,  regulation  of,  g  55i 
Peddler,  who  deemed,  g  4i 

license  tax  on,  g§  44 
Penal  actions,  what  ar^  g  7. 

construction  and  repeal  of,  gg  81-li<K 

strict  construction  of,  g  83. 
Penalty,  proceedings  to  recover,  g  5. 

whether  exclusive  of  criminal  punishment,  g  8. 
Penetration,  necessity  of,  in  case  of  rape,  §  450. 

what  necessary,  to  constitute  incest^  g  1122. 

essential  in  sodomy,  g  1158. 
Pension  laws,  violations  of,  g  1848. 
Peijury,  what  constitutes,  gg  852,  85a 

the  oath,  gg  854-857. 

jurisdiction  of  the  court,  g  888L 

in  case  where  oath  authorized,  gg  859, 800l 

materiality  of  false  testimony,  gg  861-86& 

falsity  of  testimony,  gg  867,  86a 

intent,  gg  869,  87a 

as  affected  by  duress,  g  187. 

as  affected  by  intoxication,  g  161. 

indictment  for,  gg  871-88a 

jurisdiction  in,  g  871. 

materiality,  how  averred,  gg  878,  879. 
how  proved,  g  889. 

evidence  in  prosecution  for,  gg  886-89a 

subornation  of,  gg  898-895. 

attempt  to  suborn,  effect  of  impossibility,  g  2261 

in  connection  with  voting,  g  950l 

under  naturalization  laws,  g  134a 

in  connection  with  procuring  pension,  g  184a 
Person,  meaning  of  term,  g  110. 

whether  corporation  deemed,  g  181. 
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who  deemed,  in  homicide,  §  204 

intended  to  be  injured,  name  in  indictment  for  conspiracy,  §  WSL 
Person,  the,  taking  from,  in  robbery,  g  474 

larceny  from,  §  57S. 
Personalty,  subject  of  larceny,  §  58<l 
Personation,  false,  obtaining  property  by,  g  563. 
Petit  larceny,  deemed  felony  in  proeecation  for  burglary,  §  605L 
Pharmacists,  regulation  of  business  of,  g  86^ 

sale  of  intoxicating  liquors  by,  g  12o% 
Photographs  as  evidence,  §  406. 
Physical  condition,  declarations  as  to,  §415. 
Physician,  regulation  of  business  of,  §  86. 

regulation  of  business  of  by  municipalities,  §  78. 

discriminations  as  to  license  to,  g  77. 

criminal  liability  of,  for  negligence,  §  180. 

injurious  treatment  by,  constitutes  assault,  §  287. 

consent  of  patient  to  improper  treatment  by,  no  defense^  g  24SL 

negligence  of,  as  constituting  homicide,  g  287. 

negligence  of,  in  treating  wound  as  cause  of  deal^,  g  292. 

negligence  of,  causing  death,  constitutes  manslaughter,  g  851. 

sale  of  intoxicating  liquors  by,  §  1258* 
Piggery,  keeping  of,  as  a  nuisance,  g  1170. 
Pilotage,  regulations  as  to,  g  1847. 
Pimping,  g  1106a. 
Piracy,  as  a  crime,  g  1369. 
Plaee,  allegation  of,  in  indictment  for  homicide,  §  876. 

of  death,  allegation  of,  in  indictment  for  murder,  g  881. 

how  averred,  in  perjury,  g  8821 

description  of,  in  indictment  for  nuisance,  g  118L 

allegation  of,  in  prosecution  under  liquor  laws,  g  1272L 

of  sale  of  intoxicating  liquor,  what  deemed,  gg  1281, 1286L 

public,  see  Public  place. 
Plea  of  insanity,  §  164 

of  guilty  in  murder  in  first  degree^  g  864 
Pleading,  false  oath  to^  as  perjury,  g  859. 
Plural  when  used  for  singular,  g  107. 
Poison,  use  of,  to  prevent  trespass,  g  142L 

attempt  to  administer,  g§  225,  227. 

administration  of,  constitutes  assault  and  battery,  g  286L 
with  intent  to  murder,  §  276,  a 

killing  by,  murder  in  first  degree^  gg  858,  854 

death  by,  deemed  deliberate  and  premeditated,  §  856k 

allegation  of  death  by,  in  indictment  for  homicide,  g  878. 

administration  of,  to  procure  abortion,  g  114& 
Poisoning,  evidence  of,  in  prosecution  for  homicide^  g  41& 

injury  to  animals  by,  g  815. 
Police  power,  vested  in  the  state,  §  23. 

constitutional  limitations  upon,  §§  75-60. 

as  affeoting  interstate  commerce,  g  76. 
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Police  regalatlons  of  muDicipalities,  validity  of,  §  6a 

liquor  laws  deemed,  g  1200. 

aa  to  place  for  sale  of  intoxicating  liquors,  §  1250. 

Sunday  laws  deemed,  §  1819. 
Polygamy,  religious  belief  as  to,  §  121,  a 
Pool  selling,  §  1805. 

Poor-honse,  burning  of,  with  intent  to  escape,  whether  arson,  §  526L 
Posaesslon,  what  sufficient*  in  case  of  larceny,  §§  544-546L 

in  thief,  necessary,  in  larceny,  §  54& 

of  stolen  property,  continuous,  §  552. 

of  property  obtained  by  fraud  or  trick,  whether  larceny,  §  560. 

sufficient  to  support  charge  of  ownership  in  indictment  for  larceny, 
g60a 

of  stolen  goods  as  evidence  in  larceny,  §§  616-020. 
when  deemed  exclusive,  §  620l 

of  burg]ar*s  tools,  criminal,  §  516. 

of  counterfeiting  tools.  §§  777-779. 

of  counterfeit  money,  $5§  780-789. 

of  counterfeit  money  or  forged  instrument,  presumption  from,  g  809» 

of  realty,  criminal  interference  with,  §  825. 

in  prosecution  for  forcible  entry  and  detainer,  S  839. 

of  intoxicating  liquors,  as  evidence  of  intent  to  sell  illegaUy,  g  12481 
Post-offices,  regulation  of,  §g  1827-1885. 
Post-roads,  what  are,  g  182a 
Postal  crimes,  general  discussion  of,  §§  1827-1885. 
Postal  routes,  regulation  of,  §  1827. 
Pound  breach,  when  criminal,  §  982L 
Practice  of  law,  regulation  of,  §  87. 
Preliminary  examination,  perjury  committed  in,  g  858L 
Preliminary  Inyestigatlon  as  to  insanity,  §  106. 

aa  to  capacity  of  deaf  and  dumb  person,  §  166. 
Premeditation  not  essential  to  malice  aforethought,  g  829. 

constituting  murder  in  the  first  degree,  §§  35a  ^56-860. 

how  charged,  in  indictment  for  murder,  §§  882,  88a 
Preparation  to  commit  wrong  will  not  debar  from  making  self-defense^ 

g809. 
Preparation  for  crime  distinguished  from  attempt^  g  224 

what  constitutes,  g  225. 
Preponderance  of  eridence  as  to  insanity,  g  17a 
Prescription,  nuisance  not  supported  by,  g  117a 

highway  by,  g  1190. 

for  intoxicating  liquors  as  medicine,  g  125a 
Presence,  taking  from,  in  robbery,  g  474. 
Presence  at  commission  of  crime,  constructive,  gg  195,  20a 
Present  ability,  whether  necessary  in  assault,  gti  23^234. 

in  case  of  assault  with  deadly  weapon,  g  257. 

in  case  of  assault  with  felonious  intent,  g  26a 
Presumption,  as  to  intent,  g  12a 

as  to  coercion  in  acts  of  married  women,  g  147. 

767 


Pj»^bi.]  index,  [Vol.  I,  §§  1-742. 

Presnniptloii  —  continned 

of  ioDocenoe,  in  case  of  infancy,  §§  149-:158. 

aa  to  sanity,  g  174. 

as  to  coDtiDuanoe  of  sanity  or  insanity,  §  1011 

of  malice,  from  use  of  deadly  weapon,  g§  882;  888. 

as  to  degree  of  murder,  §  865. 

of  intent  to  kill,  from  use  of  deadly  weapon,  §  88^. 

of  life,  in  prosecution  for  homicide,  §  809. 

as  to  suicide^  in  prosecution  for  homicide^  §  401* 

as  to  intenti  in  prosecution  for  burglary,  §  608. 

from  recent  possession  of  stolen  goods,  in  burglary  and  larceoy,  ^  514, 
617. 

of  guilty  knowledge^  in  prosecution  for  receiving  stolen  goods^  §7!Mw 

as  to  intent,  in  forgery,  §  767. 

in  violation  of  election  laws^  §  051. 

as  to  life  of  husband  or  wife^  in  proeecution  for  bigamy,  §  1064 

of  concinuance  of   marriage    relation,  in   prosecutioa   for  adultery, 
§108fc 

of  continuance  of  criminal  intercourse^  in  adulteiy,  g  1006L 

as  to  chsbtity,  in  seduction,  ^  1118i 

as  to  marriage^  in  illicit  cohabitation,  §  1188L 

as  to  intent  to  sell  intoxicating  liquors,  §  11M8. 
PreTlons  adjndieation  as  to  material  fact  in  erirainal  proaecation,  %  880,  n. 
Preyions  conTlctlon  proved  in  prosecution  for  second  offenae^  g  96L 
Pretioiis  Jeopardy,  see  Jeopardy. 

Principal  and  agents  criminal  liability  of  principal  for  aganfs  acta^  ^  186- 
103. 
in  case  of  Ubel,  §  1056. 
in  case  of  maintaining  nuisance,  %  1174 
in  case  of  illegal  sales  of  liquor,  §  1287. 
Prinelpal  and  aocessory,  distinction  between,  §  904. 

general  doctrine  as  to^  g§  204-2ia 

principals  in  first  and  second  degn^ee^  §  ^^^ 

constructive  presence,  §  206L 

accessory  before  the  fact,  §  207. 

accessory  in  manslaughter,  §  206L 

accessory  after  the  fact^  §  909. 

crimes  in  which  accessory  is  not  recognized,  §  910L 

procedure  as  to  accessories,  §g  911-918L 

indictment  of,  §§  212-214 

order  of  trial,  §g  215-2ia 

in  cases  of  assault,  g  250. 

accessory  before  the  fact  to  murder  in  aecond  degree,  g  868ii 

in  prosecution  for  rape^  g  449. 

in  robbery,  §  476. 

in  larceny,  g  578^ 

whether  receiver  of  stolen  goods  deemed  accessory  to  laroeny,  g  719L 

one  who  procures  perjury  guilty  as  accessory  before  the  fact,  g  896L 

rules  applicable  to^  do  not  apply  between  co-conspiratora^  g  98L 
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Prisoner,  permitting  escape  of,  §  910. 

escape  or  rescue  of,  §§  930-93a 
PriTilegred  publications,  §.^  1050-1064. 

PrlTlleg^es  and  immanlties  of  citizens,  how  far  protected,  §  77. 
Prize-fight,  criminal  liability  of  those  participating  or  othen^  g§  196^  2i9, 

loia 

Prize  system  among  shop-keepers,  §§  1815, 1817. 

Procedure,  statutes  applicable  to,  not  unconstitutional  as  ex  po»t  facto,  §  78L 

statutes  as  to,  not  strictly  construed,  §  88L 

as  to  accessories,  §g  211-2ia 

in  prosecutions  for  homicide,  §§  889-894 

in  prosecutions  for  larceny,  §§  590-611. 

in  case  of  embezzlement,  g§  650-650. 

for  forgery,  counterfeiting  or  passing,  §§  790-804 

as  to  riot,  §g  996-1002. 
Process,  forgery  of,  g  750. 

obstruction  of  service  of,  g  928w 
Procurement  of  commission  of  crimen  when  criminal,  §  200l 

of  crime  through  agents  §  207. 

death  caused  by,  §  291. 

of  perjury,  §g  898-895. 
Procuring,  the  offense  of,  §  1106a. 
Procuring  abortion,  see  Abortion. 
Profanity,  punishment  of,  §^  1159, 116a 
Professions,  regulation  of,  g  86. 
Prohibitory  Ilqnor  Uws,  gg  29, 1199, 1218. 122a 
Producers  of  intoxicating  liquors,  sale  by,  g  1254 
Promise,  false,  whether  constitutes  false  pretense,  gg  676^  67& 
Promise  of  marriage,  as  element  in  seduction,  g  Ilia 
Promissory  notes,  whether  subject  of  larceny,  g  64a 

description  of,  in  indictment  for  larceny,  g  59a 

whetlier  deemed  property  in  false  pretenses,  §  69a 

receipt  of,  when  stolen,  g  7ia 

forgery  of,  g  75a 
Property,  protection  of,  when  authorized,  g  24& 

what  subject  of  robbery,  g  47a 

description  of,  in  robbery,  g  481. 
in  burglary,  g  50a 
in  arson,  gg  528,  529. 

what  subject  of  larceny,  gg  636-64a 

unlawfully  acquired  or  held,  larceny  of,  g  64a 

ownership  of,  in  case  of  larceny,  gg  644-547. 

▼alue  of,  as  determining  punishment  in  larceny,  gg  681-68a 

description  of,  in  indictment  for  larceny,  gg  692-600.  , 

ownership  of,  how  described,  in  prosecution  for  larceny,  gg  600-60a 

idenUfication  of,  in  larceny,  gg  612,  61  a 

what  subject  of  embezzlement,  value,  gg  684,  68a 

illegally  received,  embezzlement  of,  g  635. 

conversion  of,  as  constituting  embezzlement,  g  68a 
49  769 
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ownership  of,  in  prosecution  for  embezzlement  by  public  oflScer,  §  6481 

description  of,  in  embezzlementp  g  652. 

ownership  of,  in  embezzlement,  how  charged,  §  653. 

what  constitutes,  in  false  pretenses,  (^  693-695. 

ownership  and  description  of,  in  false  pretf'Dses.  g§  707-709. 

obtained  by  false  pretenses,  restitution  of,  §  712L 

description  of,  in  indictment  for  receiving  stolen  goods,  §  718. 

obtaining  by  threats,  §§  728-74^ 

personal,  injuries  to,  g  814 

description  of,  in  prosecution  for  malicious  mischief  or  trespass,  g§  830- 
834 

du^posing  of,  to  defraud  creditors,  §  843. 

▼alue  of,  in  prosecution  for  malicious  mischief  or  trespass,  §  834 

involved  in  conspiracy,  description  of,  §  983. 

description  of,  in  prosecution  for  riot,  g  1000. 

injury  to,  as  constituting  breach  of  the  peace,  §  1014 

in  intoxicating  liquors,  §  12B7. 

the  crime  of  obtaining  by  false  pretenses,  see  False  pretensea 
Proseentioii  for  crime  in  behalf  of  the  public,  §  4,  n. 

for  violation  of  city  ordinances,  whether  criminal,  §  6. 

for  crime,  does  not  affect  civil  remedy,  g  11. 

repeal  of  statute  as  affecting,  §  97. 

threats  of,  when  criminal,  §  787. 

compounding  or  stifling,  §g  938-940. 
Prostitation,  definition  of,  what  constitutes,  g§  1104  1106a,  1183,  llSa 

abduction  for  purpose  of,  i^§  1 104,  1 106a. 

classified  with  sexual  crimes,  §§  1109,  1110. 

as  a  crime,  g  llSdL 

keeping  house  for  purpose  of,  criminal,  §  1138.    See,  also,  Houses  of  ill- 
fame. 
Protection  of  property,  when  authorized,  §  245. 
Provisions,  unwholesome,  sale  of,  g^  32,  1170. 
ProTOcation  for  aasault  with  felonious  intent,  g  267. 

of  insulting  language,  will  not  debar  from  self-defense,  §  809. 

to  show  want  of  malice  in  homicide,  g  330. 

iuRanity  or  intoxication  as  affecting,  in  homicide,  g  881. 

as  excuse  for  use  of  deadly  weapon,  gg  332,  333b 

reducing  intentioual  homicide  to  manslaughter,  g§  336-S46L 

for  hoinicile,  burden  of  proof  of,  g  346. 

sufficiency  of,  a  question  of  fact,  g  345. 

to  reduce  murder  to  second  degree,  gg  365,  366w 
Proiiinate  cause  in  homicide,  g§  282,  29a 
Public  benefit,  ns  a  defense  in  nuisance,  g  1171. 

for  olMtruc'ting  navigable  river,  g  1195. 
Public  callin^TM,  regulation  of,  g  40. 
Public  corp<iration,  see  Municipal  corporation. 
Public  exposure,  indecent^  what  deemed,  g  1136w 
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Pnblle  fands,  misuse  of,  as  constituting  embezzlement^  §  649. 

what  deemed,  in  embezzlement,  §  648. 
Pabllo  health,  protection  of,  §§  80-88. 

that  which  is  injurious  to^  as  nuisance,  §§  1160-1183. 
Poblio  highways,  see  Highways 
Pablic  Interests,  protection  of,  §  45. 
Pablic  lands,  inclosure  of,  §  45. 

Tiolation  of  federal  regulations  as  to,  §  1858^ 
Pnblie  law,  criminal  law  as  a  branch  of,  §  8i 
Poblie  notices,  obliteration  or  tearing  down  of,  §§  45,  819. 
Pabllo  oflleers,  embezzlement  by,  §§  621,  645-649. 

see,  also.  Officers. 
Public  places,  regulation  of,  by  municipalities,  §  70. 

intoxication  or  disorderly  conduct  in,  §§  1018,  1019. 

what  deemed,  with  reference  to  indecent  exposure,  §  1186i 
with  reference  to  gaming,  §§  1802-180i 

gaming  in,  §§  1801-1804. 
Pablic  property,  malicious  injury  to^  §  819. 
Pnblie  records,  forgery  of,  §  750. 
Pabiie  squares,  obstruction  of,  §  1192. 
Pablieation  of  libel,  §  1055. 
how  alleged,  §  1065. 

of  information  as  to  procuring  abortion,  §  1150, 

of  indecent  matter,  g§  1157,  1158. 

of  lottery  advertisements,  g§  1815-18ia 
Pablications,  indecent^  prohibition  of,  g  60L 

what  deemed  libelous,  g  1048. 

obscene,  g§  1156-115a 

obscene,  transmission  of,  by  mail,  criminal,  gg  1827, 1882L 

defamatory,  sending  through  mails,  g  1884. 

containing  lottery  advertisements,  sending  through  mails^  g  1884 
Pnnctaatlon  as  affecting  construction  of  statutes,  g  106. 
**  Panishable,**  meaning  of  term,  g  110. 
Pnnishinent,  basis  of  provision  as  to  cruel  and  unosoal,  g  1,  n. 

theory  and  object  of,  §g  1,  2. 

criminal,  what  deemed,  g  5. 

for  contempt,  g  9. 

for  violation  of  ordinances,  g  68. 

power  of  municipality  to  impose,  g  64 

change  of  form  of,  whether  eso  post  facto,  g  78L 

cruel,  g  80. 

excessive,  constitutes  assault,  g  242. 

for  murder  in  first  degree,  how  fixed,  gg  868^  864 

for  different  forms  of  homicide,  g  398. 

for  larceny,  how  fixed,  g  588. 

for  conspiracy,  g  987. 

for  riot,  g  lOOa 
Parchaser  of  intoxicating  liquors  not  punishable  for  illegal  sale,  g  1241. 
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Fnrport  of  wrifcfcen  instrament,  in  forgery,  when  sufficient;  §§  794,  796u 
Putting  In  fear  as  constituting  assault*  g  233L 
in  robbery,  §  47a 

IJoaraiitlne,  enforcement  of  by  municipalities,  §  67. 

regulations  as  to.  §  1347. 
Qal  tarn  actiou8»  nature  of,  §  7. 

Racing  on  the  highway,  §  119a 

betting  involved  in,  g  1297. 

sale  of  pools  in  connection  with,  §  1305. 
Railroad  bridges,  burning  of,  §  520,  n. 
Railroad  companies,  prosecution  of  by  indictment  for  negligence  causing 

death,  §  184. 
Railroad  pass,  forgery  of,  §  752L 
Railroad  property,  malicious  injury  to,  §  819. 
Railroad  tickets,  subject  of  larceny,  §  543. 

forgery  of,  g  7521 
Railroad  train,  firing  at,  intoxication  no  defense  for,  §  161« 
Railroads,  regulation  of,  g  40. 

in  streets,  regulation  of  by  municipalities,  g  70l 

killing  of  stock  by,  may  be  made  criminal,  g  77. 

negligence  of,  causing  death,  g  288L 

obstruction  of  highway  by,  g  1187. 

interference  with  operation  ot  g  1196. 

malicious  injury  to  property  of,  §  819. 

attempt?  to  place  obstructions  on  tracks  of,  g  223. 

operation  of  on  Sunday,,  g  1333. 

carrying  United  States  mails,  obstrnction  of,  g  1328b 
Railway,  see  Railroad. 
Rape,  defiaitioo,  what  constitutes,  g  438^ 

force  involved,  resistance,  gg  439,  440. 

must  be  without  consent,  gg  441,  442. 

whether  connection  with  girl  under  age  of  consent  constitutes,  §§  44SL  444 

by  means  of  insensibility  of  female,  or  fraud,  imbecility  or  fear,  §g 445, 448L 

what  acts  sufficient  to  constitute,  g  450. 

intent  involved,  g  451. 

indictment  for,  ^  452,  45a 

offenses  included  in,  g  454^ 

not  included  in  seduction,  g  1115. 

duress  as  an  excuse  for  attempt,  g  137. 

intoxication  no  defense  for,  g  161. 

connection  with  female  under  age  of  consent  solicitation  not  criminal* 
g220. 

attempt,  impossibility,  g  226. 

murder  in  committing,  first  degree,  g  355. 

whether  may  also  constitute  adultery,  g  109a 

whether  same  act  may  constitute  incest,  g  112L 

dassified  among  sexual  crimes,  g*^  1109, 1110. 
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Rape  —  continued. 

assault  with  intent  to  commit,  general  dificussion  of,  §§  i62-4ff7^ 
by  boy  under  fourteen,  §  226. 
deemed  felony,  §  230. 
Beading  the  riot  act,  when  authorized,  effect  of,  §  9d7. 
Real  eridenee  in  prosecution  for'homici'de,  §§  405-407. 

in  prosecution  for  rape,  §  459. 

exhibition  of  child  to  jury,  in  prosecution  for  seduction  or  bastardy, 
§§  1117,  1129. 
Real  property,  injuries  to,  §  823. 
Realty,  not  subject  to  larceny,  §  636u 

forcible  entry  or  detainer  of,  §§  836-841. 
Reason  of  the  statate  taken  into  account  in  construction,  §  82. 
Reasonable  belief  of  danger  as  justifying  killing  in  self-defense^  §  806L 
Reasonable  donbt  as  to  insanity,  g§  177,  179. 

in  cases  Of  self-defense,  §  816. 

as  to  malice,  in  homicide,  §  333. 

as  to  sufficiency  of  provocation,  in  homicide,  g  346. 

as  to  corpus  delicti,  in  homicide,  g  396. 

as  to  chastity  of  prosecutrix,  in  prosecution  for  seduction,  g  1118L 
Rebellion,  treason  in  case  of,  §  1357. 
Receipts,  whether  subject  of  larceny,  g  543b 

forgery  of,  gg  754.  756. 
Reeelyer  of  stolen  goods  not  guilty  of  larceny,  g  678. 
RecelTlng  stolen  goodis,  crime  of,  gg  713-727. 

whether  receiver  deemed  accessory  after  the  facty  g  209. 

covers  goods  obtained  by  robbery,  §  471,  n. 

distinct  crime  from  larceny,  g  609. 

charge  of,  joined  with  that  of  larceny,  g  609. 
Recent  possession  of  fruits  of  crime,  evidence  of,  in  prosecution  for  homi- 
cide, g  421,  n. 

of  stolen  goods,  evidence  of,  in  prosecution  for  robbery,  g  476. 
evidence  of,  in  prosecution  for  burglary,  g  514. 
as  evidence  in  larceny,  gg  616-620. 
what  deemed,  g  619. 

as  evidence  in  prosecution  for  receiving,  §g  725,  726L 
Recklessness  causing  death,  g  325l 
Recommendation,  false  making  of,  not  forgery,  g  756. 
Records,  public,  whether  subject  of  larceny,  g  543. 

forgery  of,  g  750. 

destruction  of,  g  92a 
Registration,  violation  of  law  as  to,  g  945. 
Regulation  of  business  under  police  power,  g  29. 

in  particular  localities,  g  39. 
Relation  of  parties,  evidence  of,  in  prosecution  for  homicide,  g  417; 
Relationship,  what  sufficient,  in  incest,  g  1120. 
Religion,  offense  against,  gg  1159,  1160. 

Religions  assemblies,  disturbance  of,  g  1024  And  see  Disturbance  of  meet- 
ing. 

773 


Kklt-Rbs.]  index.  [Vol.  I,  §§  1-742. 

Religious  belief  no  excDse  for  crime,  §  120,  n. 
Religioas  fk'eedom*  as  affected  by  Sunday  laws,  §  1810. 
Beligioiu  worsliip,  disturbance  of,  see  Disturbance  of  meeting. 
BemoTaU  what  necessary  to  constitute  larceny,  §  548. 

of  proper^  covered  by  chattel  mortgage,  g§  846^  847. 

from  office  as  penalty  for  misconduct,  §  919. 

of  dead  bodies,  gg  1165-1 16a 
Rendering  estabiishments,  regulation  of,  g  89. 
Repeal  of  stntates,  implied,  g§  91-95. 

as  to  offense  already  committed,  g  96. 

as  affecting  pending  prosecutions,  g  97. 

after  conviction,  g  981 

pending  an  appeal,  g  99l 

partial,  g  lOa 

effect  of  saving  clause,  g  101. 

effect  of  repeal  of  repealing  statute,  g  103l 
Repeated  ofTenses,  additional  punishment  for,  g  28. 
Reputation  not  admissible  on  question  of  sanity,  g  171. 

of  prosecutrix,  evidence  of,  in  prosecution  for  rape,  §  460. 

not  admissible  to  prove  marriage,  in  prosecution  for  adultery,  g  1096. 

as  to  chastity,  not  admissible  in  seduction,  g  1118. 

of  place,  evidence  of,  in  prosecution  for  keeping  place  for  illegal  sale  of 
intoxicating  liquors,  g  1215. 

not  sufficient  to  show  illicit  cohabitation,  g  1132 

not  sufficient  evidence,  in  proeecution  for  lewdness,  g  1135L 

of  house,  in  offense  of  keeping  house  of  ill-fame,  g  1188. 

of  disorderly  house,  may  be  shown,  g  1145. 

as  evidence  of  intent,  with  reference  to  sale  of  intoxicating  liquors, 
g  1249. 

as  evidence  of  age  of  minor  to  whom  intoxicating  liquor  is  sold,  g  1260. 

as  evidence,  in  prosecution  for  being  common  gambler,  g  1800L 
Rescae  of  distrained  property,  §  52. 

from  jail,  g§  930>936. 
Res  gesto,  in  prosecution  for  homicide,  gg  411-415. 

threats  as  part  of,  g  428L 

proof  of  stealing  other  property  admissible,  in  prosecution  for  larceny, 
§615. 

declarations  as  to  recent  possession  of  stolen   goods,  admissible  as, 

g6ia 

proof  of,  in  perjury,  g  890. 
Residents,  privileges  granted  to,  g  77. 
Resistance,  in  rape,  what  essential,  g  440. 

when  sufficiently  overcome  by  duress,  g  448. 

proof  of  complaint  as  showing,  g  455i 
Resisting  felony  by  taking  life,  g  299. 
Resisting  officer,  offense  of,  gg  921-929. 
Responsibility,  criminal,'  theory  of,  g  1. 
Restanrants,  regulation  of,  g  88u 
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Bestitation  of  property  in  case  of  larceny,  §  611. 
obtained  by  false  pretenses.  §  712. 

in  prosecution  for  forcible  entry  or  detainer,  §  841. 
Restoration  of  stolen  property,  effect  of,  §  572L 
Restraint  of  trade,  conspiracy  in,  g  963. 

Retailer  of  intoxicating  liqaors,  required  to  post  revenue  receipt,  §  12901 
Retailing  of  Intoxicating  liqaors,  regulation  of,  §  1245.    And  see  Intoxl* 

eating  liquors. 
Retraction,  effect  of,  in  libel,  §  1054 
Retreat  of  party  assailed  before  making  self-defense,  §§  810,  811. 

burden  of  proof  as  to,  in  self-defense,  §  816. 
Return  of  property  in  larceny,  effect  of,  §  572. 
Rerenue  laws,  violation  of,  §§  1849>185a 

Rerenne  license,  for  retail  of  intoxicating  liquors,  p§  29, 1245, 1250, 1280, 18501 
RoTenae  tax,  federal,  on  sale  of  intoxicating  liquors,  §  1217. 

for  sale  of  intoxicating  liquors,  posting  of  receipt,  §  125Q 

as  to  imports,  §  1349. 

on  sale  of  intoxicating  liquors,  §  1350L 
Revocation  of  liquor  license,  §  1226. 
Reward,  receiving  stolen  goods  to  secure,  criminal,  §  717. 
Right  to  vote,  not  a  privilege  or  imniuuity,  §  948. 
Ringing  tlie  clianges,  larceny  by,  §  560. 
Riot,  nature  of  offense,  definition,  what  constitutes,  §§  991-995. 

procedure  in  prosecution  for,  g§  996-1001. 

indictment  for,  g§  998,  999. 

what  crimes  included  in,  §  lOOL 

punishment  for,  §  1002. 

as  constituting  breach  of  the  peaca  g  1012. 
River,  obstruction  of,  as  constituting  nuisance,  §§  1169,  1195. 
Road,  law  of,  §  1197. 

see  Highway. 
Road  tax,  failure  to  work,  g  45. 
Robbery,  definition  and  elements  of,  §g  468-479. 

degrees  of,  g  47a 

indictment,  §§  480-483. 

offenses  included  in,  g  484. 

includes  larceny  from  the  person,  g  575. 

connivance  at,  g  118. 

who  deemed  principal  in,  g  206. 

attempt  to  commit,  effect  of  impossibility,  g  226. 

assault  with  intent  to  commit,  deemed  felony,  gg  280,  281. 

murder  in  committing,  first  degree,  g  855. 

larceny  included  in,  g  609. 

recent  possession  of  stolen  goods,  as  evidence  in,  g  616. 

receipt  of  goods  procured  by,  whether  criminal,  g  718L 

on  the  sea,  as  constituting  piracy,  g  1859. 

of  graves,  gll67. 

of  mails,  g  1829. 
Roaty  nature  and  definition  of,  g  991,  n. 
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Sabbath,  breach  of,  see  Sunday. 

Saeramenial  purposes,  sale  of  intoxicating  liquora  for,  g  1S59L 

Sales,  of  dangerous  articles*  regulation  of,  g  29. 

of  intoxicating  liquor,  what  deemed,  regulation  of,  §§  123^125L    And 
see  Intoxicating  liquora 
by  small  measure^  §  12411 
to  be  drunk  on  the  premises,  §  1247. 

to  prohibited  classes  of  penons  or  in  prohibited  places,  §§  1255-12ML 
to  Indians,  g  126a 
on  Sundays  or  holidays^  g  1204 

of  property,  regulations  for  protection  ot  g  60. 
Saloons,  allowing  minors  to  remain  in,  g  59.    Bee,  also^  Intoxicating  liquora 
SalTatlon  Army,  disturbance  of  meeting  ot  g  1024 
Samples  as  evidence  of  adulteration,  g  89L 
Sanity,  presumption  as  to^  g  174    See^  also^  Insanity. 
Sarlng  elaase  in  statute^  effect  of,  g  lOL 

School,  disturbance  of,  g  1025.    And  see  Disturbance  of  meeting. 
School-hooses,  sale  of  liquor  near,  g  1266.* 
Screens  in  saloons,  regulation  of,  g  1250i 
Seamen,  deserting,  harboring  ot  criminal,  g  1347* 

arrest  of,  g  1847,  n. 
Searches  and  seizures,  unreasonable,  as  to  intoxicating  liquors,  g  1206L 
Seeond  offense»  additional  punishment  for,  g  28L 

first  offense  included  in,  g  28L  , 

statute  providing  additional  punishment  for,  not  eas  post  facto,  %  78L 

heavier  punishment  for,  g  80,  n. 

previous  jeopardy  in,  g  580. 

under  liquor  laws,  g  1268. 
Securities  for  payment  of  money,  whether  subject  of  larceny,  g  646L 
Sedaetlon,  what  constitutes,  §§  1109-llia 

indictment  for,  g  1114 

what  offenses  included  In,  g  1115. 

not  included  in  crime  of  procuring,  gll06ai 

marriage  a  bar  to  prosecution  for,  g  1116. 

evidence  in  prosecution  for,  gg  1117-1119. 

conspiracy  to  commit,  g  959. 
Seizare  of  liquor,  unlawfully  kept  for  sale,  §  1267. 
Self-defense  as  a  branch  of  the  law  of  necessity,  gg  136-144 

as  justification  for  assault,  §  246. 

as  justification  for  homicide,  g§  801-316. 

duty  toretreatk  gSll. 

as  against  felony  or  invasion  of  home^  g  812L 

right  to  pursue  assailant^  g  814 

burden  of  proof  as  to^  g  816. 

excessive  violence  in  making,  causing  death,  g  848L 
Self-preservation  as  an  excuse  for  crime,  g  187. 
Sentence  on  conviction  for  criminal  homicide,  g  894 
Sepultore,  violation  of  right  of,  gg  1165-116a 
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Serrant,  enticing  away,  §  51. 

criminal  liability  for  carelessness  in  employing,  §  180. 

not  excused  for  crime  by  command  of  master,  §  180. 

criminal  liability  of  for  acts  under  niaster^s  order,  §  190. 

liability  of  master  for  death  caused  by  act  of,  g  291. 

admission  by,  not  deemed  breaking,  in  burglary,  §  601* 

possession  of,  deemed  that  of  master,  §  529. 

larceny  by,  §  556. 

consent  of,  to  taking,  as  affecting  larceny,  §  558. 

conversion  by,  as  constituting  embezzlement,  §  031. 

when  taking  by,  deemed  embezzlement,  §g  623^  626-628L 

of  corporation,  embezzlement  by,  §  682. 

receipt  of  stolen  goods  by,  §714. 

see,  also.  Master  and  servant. 
Serrants,  regulations  as  to  importation  of,  g  1848. 
Sereranee  from  realty,  in  case  of  larceny,  §g  536,  537. 
Sexual  crimes,  classification  of,  §  1109. 

table  of,  §1110. 
Sexaal  int^rcoorse,  what  sufficient  to  constitute  rape^  g  450. 
Shade  trees,  injury  to,  §  82a 
Shooting,  punishment  for,  §  256. 

Shooting  across  the  line,  jurisdiction  as  to  crime  of,  §§  251,  869. 
Shooting  in  public  place,  as  constituting  breach  of  the  peace,  ^  1015u 
SidewalJcs,  use  of  by  adjoining  owners  for  business  purposes,  §  71. 

riding  or  driving  upon,  §  1197. 
Sign-boards,  duty  to  erect  or  maintain,  §  1185. 
Signature  to  an  instrument,  falsely  obtaining,  when  criminal,  g§  665,  694.. 

to  deed  obtained  by  threat,  §  78a 

false  making,  when  forgery,  §§  745, 746.  761. 

without  authority,  whether  forgery,  §  76a 

fictitious,  in  forgery,  §  764. 

to  forged  instrument,  allegation  of,  §  801. 
proof  of,  8  799. 

evidence  as  to  handwriting  of.  in  forgery,  8  80a 
Similitude,  what  necessary,  in  counterfeiting,  §  774 
Singular  for  plural  in  construction  of  statutes,  §  107. 
Slander,  conspiracy  to  commit,  §  95a 

when  criminal,  g§  1040,  1057. 
Slaughter-houses,  regulation  of,  8  89. 

88  constituting  nuisance,  §  1 170. 
Slave,  killing  of  master  by,  under  provocation,  §  889. 
Small  measure,  sale  of  intoxicating  liquors  by,  §  124a 
Smuggling,  the  crime  of,  g  1851. 

Societies,  misappropriation  of  funds  by  member,  not  embezzlement^  g  681.. 
Sodomy,  what  constitutes,  §§  1158-115a 

attempt  to  commit,  g  28a 

effect  of  consent  to,  g  249. 

classified  with  other  like  crimes,  g  lllOl 
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Solleitation  to  commit  crime,  when  criminal,  §  220l 

to  fornication  or  adultery  not  criminal,  §  225. 

not  sufficient  to  show  intent  to  commit  rape,  §  4081 

iuToIved  in  abduction,  §  1103w 
8p€)€ial  owner,  larceny  from,  §  540. 
-Speeiflc  intent,  when  essential,  §  1221 

when  inferred,  g  123. 

whether  material  under  statute,  g  128L 

intoxication  as  bearing  upon,  g  161. 
Spirituoos  llqaors,  see  Intoxicating  liquors, 
iiprlng-gnn,  use  of,  to  prevent  trespass,  §  142. 

death  caused  by,  §  825. 

near  highway,  as  constituting  nuisance,  g  1184 
Sqaares,  public,  obstruction  of,  §  1192. 
Stabbing,  as  constituting  aggravated  assault,  %  2561. 
Stake,  involved  in  game  of  chance,  §  1:^86. 
Stallion,  keeping  of,  as  a  nuisance,  §  1170L 
Stamp  to  prevent  adulteration,  §  83. 
Stamps,  registration  of,  g  47. 

postal,  regulation  of  sale  of,  g  1327. 

use  of,  in  violation  of  revenue  laws,  g  1350. 
Statement,  false,  when  constitutes  false  pretenses,  g  666. 
Statutes  as  affecting  common  law  as  to  crimes,  g  12L 

felonies  under,  g  181. 

conflict  of  ordinances  with,  g  62. 

uniformity  of  operation  of,  g  77. 

when  unconstitutional  as  ex  past  facto,  g  78. 

penal,  construction  and  repeal  of,  §g  81-110. 

penal,  strict  construction  of,  g  83. 

construction  of,  according  to  legislative  intent,  g  86. 

in  pari  materia,  construction  of,  ^g  87,  105. 

construction  of,  general  and  special  provisions,  gg  89,  90. 

implied  repeal  of,  §§  91,  95. 

construed  with  reference  to  common  law,  g  95^ 

repeal  of,  as  to  offenses  committed,  g  96. 

in  part  repealed  or  invalid,  effect  of,  g  100. 

repealing,  effect  of  repeal  of,  §  102. 

prospectively  construed,  g  103. 

construction  of,  as  affected  by  grammar  and  punctuation,  g  lOd. 

whether  intent  material  under,  g  128. 

knowledge  of,  presumed,  g  132. 

as  to  sale  of  intoxicating  liquors,  construction  of,  g  1216.    And  see  In- 
toxicating liquors. 

indictment  under,  see  Indictment 
litatutory  forms  of  indictment,  see  Indictment 
"Statutory  law  as  to  crimes,  g  12. 
"Stealing,  how  charged  in  larceny,  g  607. 
Stock,  killing  of  by  railroads  may  be  made  criminal,  g  77. 

transportation  of,  regulated,  g§  1161,  133a 
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Stock,  corporate,  sDbject  to  embezzlement,  g  686. 
Stolen  property,  restitution  of,  §  611. 

recent  possession  of,  as  evidence  in  larceny,  §§  616-620. 

crime  of  receiving,  see  Receiving  stolen  gooda 
Store  bailding,  breaking  and  entering  of,  §  499. 
Store-honse,  breaking  and  entering,  as  constituting  burglary,  §  494. 

larceny  from,  §  678L 
Stream,  obetruction  of,  as  constituting  nuisance,  §  1169. 

contamination  of,  by  several,  g  1175. 

damming  of,  so  as  to  obstruct  highway,  as  constituting  nuisance^ 
g  1186. 

obstruction  of,  as  nuisance^  gg  1169,  1195. 
Street  railways,  regulation  of  for  protection  of  employees,  g  81. 

regulation  of  by  municipalities,  g  70l 

obstruction  of,  g  1196. 

operation  of  on  Sunday,  g  1828. 
Streets,  regulation  of  use  of  by  abutting  owner,  g  89. 

regulations  as  to  working,  g  64. 

regulation  of  by  municipalities,  g  70. 

shooting  in,  as  breach  of  the  peace,  §  1015. 

obstruction  of,  as  constituting  nuisance,  gg  1184-1194. 

deemed  highways,  §  1192. 

fast  driving  in,  as  constituting  nuisance,  g  1184.    And  see  Highwaya 
Strict  eonstraction  of  penal  statutes,  g  88. 
Strikers,  obstructing  transmission  of  mails,  g  1328. 
Strikes,  conspiracy  to  engage  in,  g  968. 
Sobornation  of  perjury,  what  constitutes,  gg  898-895. 
Suicide,  intoxication  as  bearing  on  attempt  to  commit,  g  161. 

inciting  to  commit,  g  207. 

attempt  to  commit,  g  221,  n. 

whether  criminal,  g  290. 

evidence  of,  in  prosecution  for  homicide,  g  401. 
Sunday,  regulations  as  to  observance  of,  gg  13l9-1826i 

what  constitutes,  g  1820. 

regulation  of  running  of  trains  upon,  g  40. 

corporation  punishable  for  violating,  g  188. 

violation  of,  as  constituting  breach  of  the  peace,  g  1012. 

sale  of  liquors  upon,  g§  1239, 1264. 

sale  of  liquor  upon,  liability  of  agent  for,  g  1289. 
Sunday  school,  disturbance  of,  g  1024. 
Support,  failure  to  furnish,  when  criminal,  g  180L 
as  constituting  assault,  g  287,  n. 
causing  death,  g  286. 
when  constitutes  murder,  §  825,  n. 
causing  death,  constitutes  manslaughter,  g  851. 
Surgeon,  negligence  of  in  treating  wound  as  causing  death,  g  292L    See, 

also.  Physician. 
Swearing,  punishment  for,  g§  1159, 1160L 
Swindling,  when  criminal,  gg  662-664. 
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Table  of  homicide^  %  282a, 

of  sexual  crimes,  §  lllOi 
TaklnQT  and  earrjiBQr  away,  ia  robbery,  gS  471-476. 

wbat  safficientp  in  larceny,  §g  548-66a 
must  be  continuous,  §§  58d»  58Z. 

how  alleged,  in  larceny,  §  607. 
TakinQT  priTate  property  for  public  use,  liquor  legislatkni  not  deemed, 

§S  1201, 1207. 
Tame  animal,  what  deemed,  §  1182. 
Tarern^  license  for,  covering  sale  of  liquor  therea1»  §  18801 
Tarern-keepers,  regulation  of,  §  88. 
Tax  on  occupations,  §  44  i 

on  peddlen^  §  44 
Taxation,  untrueJistingof  property,  § iS. 

false  swearing  in  connection  with,  §  860. 

by  municipalities  by  means  of  licenses,  g  68. 

uniformity  of,  as  affected  by  liquor  laws,  §  1211. 
Teacher,  chastisement  by,  when  lawful,  %  242L 

causing  death  by  unreasonable  chastisement,  guilty  of  manslaogfater, 
§848L 
Teacher's  eertlflcate,  forgery  of,  §  752. 
Telegraph  companies,  license  tax  on,  §  44,  n. 
Telegraphs,  operation  of,  on  Sunday,  §  1328L 
Temporary  nse,  wrongful  taking  for,  whether  larceny,  §  666L 
Tenant,  deemed  owner,  in  prosecution  tot  burglary,  §  486w 

in  prosecution  for  arson,  §  521. 
Tenant  in  common  cannot  eject  co-tenant,  §  24S. 
Tenement,  meaning  of  term,  g§  1139, 118L 
Tenements,  regulation  of  for  public  health,  g  80. 

Tenor,  setting  out  instruments  by,  in  prosecution  for  false  pretenses,  §  TOOL 
in  prosecution  for  obtaining  property  by  threats^  %  740l 
in  prosecution  for  forgery,  §  794 
in  prosecution  for  perjury,  §  877. 
Terms  of  art  and  science,  construction  of,  §  105L 
Test  oath,  invalid  as  ex  post  facto  legislation,  §  781 
Theater  ticket,  forgery  of,  g  75a 
Theft,  see  Larceny. 
Thief,  larceny  from,  §  646. 
Thief,  common,  punishment  for  being,  §§  25,  580. 
Threatening  langaage,  use  of,  criminal,  §§  1017, 1020. 
Threatening  letters,  the  crime  of  sending.  §g'729, 133a 
Threats  not  sufficient  alone  to  constitute  assault,  g  233w 

causing  death,  whether  constituting  homicide,  §  284 

not  sufficient  to  show  danger  justifying  killing  in  self-defense^  g  809L 

of  deceased,  as  bearing  on  the  right  of  self-defense,  g  307. 

as  evidence  of  malice  in  homicide,  g  830l 

by  accused,  evidence  of,  in  prosecution  for  homicide,  gg  418,  419L 

of  deceased,  evidence  of,  in  prosecution  for  homicide^  g  423. 

effect  of,  in  rape,  gg  440, 44a. 
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Threats  —  continued. 

sexual  connection  procured  by,  as  constituting  defilement,  §  448,  n. 

may  constitute  constructive  breaking  in  burglary,  g  501. 

obtaining  property  by,  §^  728-742L 

procuring  money  by,  §  914 
Tickets,  forgery  of,  g  752. 

Timber,  cutting  or  removing  from  public  lands,  §  1353. 
Time,  bow  far  material,  in  prosecution  for  embezzlement,  §  651. 
Time  and  place,  allegation  of,  in  indictment  for  homicide,  g  376. 

of  death,  in  indictment  for  liotnicide,  §  381. 

how  averred,  in  perjury,  §  883. 

allegation  and  proof  of,  in  prosecution  under  liquor  law,  g  1273L 

allegation  of,  in  prosecution  for  gaming.  §  1293. 

allegation  of,  in  prosecution  for  keeping  gaming  house,  g  1307. 
Title,  immaterial  in  forcible  trespass,  g  820. 

not  involved  in  prosecution  for  trespass,  g  825. 

in  question,  in  determining  existence  of  public  highway,  g  1194 
Title  deeds,  whether  subject  of  larceny,  g  548^ 
Token,  false,  what  constitutes,  g  061. 
Tools  for  coanterfeiting,  possession  of,  §^  777-779. 
Tort,  distinguished  from  crime,  gg  2,  4  10,  111. 
Trades,  regulation  of,  g  3a 

Translation  of  written  instrument  in  foreign  language,  in  indictment,  g  791l 
Transportation  of  intoxicating  liquors,  regulation  of,  gg  76»  1208-1205, 124% 
1267. 

of  live  animals,  regulation  of,  gg  1161,  13da 
Travelers,  carrying  of  weapons  by,  g  1036. 
Traveling  npon  Sunday,  legality  of,  g  132a 
Treason,  definition  of,  what  constitutes,  gg  1354-1358L 

petit»  g  1354. 

piracy  as  constituting,  g  1359. 

deemed  a  felony,  g  17.  i 

compulsion  as  an  excuse  for,  g  187. 

no  accessories  recognized  in,  g  210. 

counterfeiting  deemed,  g  743.  I 

Treasure  trove,  concealment  of,  as  constituting  treason,  §  1356. 
Treasury  notes,  deemed  personal  property  or  bank-notes  in  case  of  larceny, 
g54a 

description  of,  in  indictment  for  larceny,  g  596L 
Trees,  malicious  destruction  of,  g  8ia' 
Trespass,  criminal,  belief  of  right  to  enter,  g  113^  d. 

under  mistake  as  to  ownership,  g  185. 

resistance  to,  when  lawful,  g  142. 
.  not  sufficient  to  constitute  provocation  for  manslaughter,  g  33a 

essential  to  constitute  larceny,  g^  549,  550. 

continuous,  in  larceny,  g^  551-533. 

by  reason  of  subsequent  wrongful  act,  g  570. 

as  distinguishing  larceny  from  embezzlement,  g  62a 
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Trespass  —  continued. 

wilful,  §.:S  811-835. 

after  warnin(c«  §  824. 
Trespasser,  ejection  oi,  when  lawful,  g  245. 

death  of,  from  unnecessary  violence  in  resisting,  manslaughter,  §  347. 
Trespasslngr  animals,  injuries  to,  g  815. 
Trial  of  accessories,  ^'§  ai5-2ia 
Trick,  obtaining  property  by,  as  constituting  larceny,  §  560. 

swindling  by  means  of,  when  criminal,  §  662L 
Truek-store  statutes,  constitutionality  of,  g  55^ 
Trustees,  larceny  from,  g  54d. 

embezzlement  by,  §  629l 
Trusts,  statutes  against,  g  068L 
Truth  as  a  defense  in  libel,  g  1051. 
Turning  to  the  right  on  highways,  g  1107. 

Tornpike,  obatruction  of,  as  constituting  nuisance,  §  1184    And  see  High- 
way. 

failure  to  keep  in  repair,  g  1185. 

deemed  public  highway,  g  119L 

Unehastity,  evidence  of,  in  prosecution  for  rape,  g  460.    And  see  Chastity. 

Undertakers,  license  for,  g  79L 

Underwriters,  burning  property  with  intent  to  defraud,  g  522L 

destroying  vessels  with  intent  to  defraud,  g  1347. 
Uniformity  of  operation  of  statutes,  g  77. 

in  case  of  liquor  laws,  §§  1210,  1211. 
Unincorporated  associntlon,  ownership  in,  how  charged,  in  indictment  for 

larceny,  g  604 
United  States,  jurisdiction  of  courts  of,  see*  Federal  courtSL 
Unlawful  act,  death  from,  deemed  manslaughter,  g  347. 
Unlnwftal  assembly,  see  Assembly. 
Usurpation  In  oHlce,  what  criminal,  g  904 
Usury,  punishable,  g  53L 
Uttering  of  forged  instrument  or  counterfeit  money,  gg  771,  730-789,  791. 

Tagabonds,  place  of  resort  for,  deemed  nuisance,  g  1137. 
Yagrants,  punishment  of,  gg  61,  lOia 

place  of  resort  for,  deemed  nuisance,  g  1137. 
Talidity  of  writing,  essential  in  forgery,  g§  756,  760. 
Talue  of  property  in  prosecution  for  robbery,  ^  472,  481. 

in  prosecution  for  larceny,  g  543. 

not  essential  in  larceny  from  a  building,  g  578L 

as  determining  punishment  in  larceny,  g§  581-589. 

in  larceny,  how  determined,  g  585. 

in  embezzlement^  what  essential,  g  636. 

false  statements  as  to,  when  criminal,  g  670. 

allegation  of,  in  false  pretenses,  g  709. 

finding  of,  in  prosecution  for  receiving  stolen  goods,  g  723b 

in  prosecution  for  malicious  mischief  or  tresi^ass,  g  834 
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Tariance  between  Indictment  and  proof  as  to  name  of  owner  in  larceny,, 
§005. 
as  to  ownership  in  embezzlement,  §  658. 
in  prosecution  for  false  pretenses,  §§  699-7  lOl 
as  to  forged  instrument,  §  798. 
in  prosecution  for  forgery,  g§  798,  799. 
as  to  the  proceedings  in  which  perjury  is  committed,  §  87& 
in  prosecution  for  conspiracy,  g  985. 
in  prosecution  under  liquor  laws,  §  1276^ 
Tengeance,  private,  right  of,  g  2l 
Tenae  in  case  of  accessory  or  conspirator.  §  211. 
allegation  of,  in  indictment  for  homicide,  §  876. 
evidence  of,  in  prosecution  for  homicide,  §  895, 
in  prosecutions  for  homicide^  g  870L 
for  burglary,  g  509a. 
for  arson,  g  527. 
for  larceny,  §  590. 
for  embezzlement,  §  650. 
for  false  pretenses,  g  696. 
for  receiving  stolen  goods,  g  720. 
for  obtaining  property  by  threats,  g  739. 
for  forgery,  counterfeiting  or  passing,  g  791. 

for  fraudulent  conveyance  or  removal  of  property  covered  by  chat- 
tel mortgage,  g  850. 
for  bribery,  g  900. 
for  conspiracy,  §  973* 
for  libel,  g  105a 
for  bigamy,  g  1077. 
for  abduction  of  female,  g  1100. 
for  bastardy,  g  1127. 

for  publishing  information  as  to  procuring  abortion,  g  1150. 
for  nuisance,  g  1177. 
nnder  liquor  laws,  g  1269. 

for  sending  lottery  advertisements  through  mails,  g  1884 
Terdict  as  to  degree  of  murder,  g  862. 
in  prosecution  for  homicide,  g  892w 
Tesael,  larceny  from,  g  67a 

injuries  to^  g  8ia 
Tested  rights,  how  far  protected  against  criminal  legislation,  g  75^ 
Tinegar,  colonnl,  sale  of,  g  8a 
Tlolence,  involved  in  rape,  gg  488,  489. 

what  necessary,  to  constitute  robbery,  g  469L 
Told  instroment,  forgery  of,  §g  756-760. 
Toting,  mistake  in  belief  as  to  right  of,  g  185, 
illegal,  gg  948,  944. 

Wager,  fraudulent,  as  constituting  larceny,  g  560. 

as  an  element  in  the  crime  of  gaming,  gg  1283-1286. 
War,  what  oonstitates,  with  reference  to  treason,  g  1857. 
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WarehoBset  larceny  from,  §  57& 
WarehonM  receipts,  protection  of,  §  49. 
Warehonsemen,  regulation  of  charges  of,  §  40. 

regulation  of,  §  49. 
Warrant,  sufficiency  of,  in  prosecution  for  resistance^  g  922. 
Warrants,  whether  subject  of  larceny,  §  549L 

forgery  of,  §  752w 
Warranty,  false,  whether  constituting  false  pretenses,  §§  676^  677. 
Wash-hoases,  regulation  of,  §  89. 
Water,  when  subject  of  larceny,  §^  536,  54& 

contamination  of,  as  a  nuisance,  §§  90,  1170, 117& 
Ways,  private,  §  119L 
Weapon,  nature  of  as  indicating  intent,  §  129L 

loaded,  assault  with,  §  25a 

description  of,  in  indictment  for  homicide,  §^  877,  878L 

see  Deadly  weapon,  also  Dangerous  weapon. 
Weapons,  concealed,  carrying  of,  g§  1029-1039. 
Weights  and  measures,  regulation  of,  §  4a 
Wereglld,  in  Anglo-Saxon  law,  §  Sl 
Wharfingers,  regulation  of  charges  of,  §  40L 
Wharves,  regulation  of  use  of  by  municipalities.  §  70l 
Whisky,  as  intoxicating  liquor,  §§  12ia  122a    And  see  Intoxicating  liqtiora 
White-eap  Act,  what  acts  covered  by,  g  99a 
Wholesale  dealer,  manufacturer  of  liquor  not  deemed,  g  1254 
Wife,  see  Husband  and  wifa 
Wild  animals,  larceny  of,  g  68a 
Wilfal  trespass,  as  a  crime,  §g  811-885. 

indictment  for,  §g  880-885. 
Wilfulness  necessary  to  constitute  murder  in  first  degree,  g§  853,  866-88a 

how  charged,  in  indictment  for  murder,  g^  382,  88a 
Wills,  forgery  of,  g§  748,  760. 

Wilson  law,  in  regard  to  importation  of  intoxicating  liquors,  gg  78, 1205^ 
Wine,  regulation  of  sale  of,  see  Intoxicating  liquors. 
Withdrawal  of  party  in  wrong  before  making  self-defense,  g  810l 
Witness,  tampering  with,  when  criminal,  g  987. 

self-crimination,  as  to  violating  election  laws,  g  961. 

corroboration  of,  see  Evidence. 
Witnesses,  more  than  one  required,  in  perjury,  g  892. 

bribery  of,  g  89a 
Women,  regulation  of  employment  of,  g  55. 

restricting  hours  of  labor  as  to,  unconstitutional,  g  77. 

equal  rights  of,  as  affecting  criminal  hability,  §  145,  n. 

assaults  upon,  g  255. 

indignities  to,  constituting  assault,  g  28a 

insults  to^  as  provocation  for  homicide,  g  84L 

see,  also,  Fema1e& 
Words,  not  sufficient  to  constitute  assault,  g  232. 

offensive,  not  sufficient  to  justify  assault,  g  241. 

will  not  justify  killing  in  self-defense,  g  80a 
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Words — continued 

not  sufficient  wrong  to  debar  from  self -defense,  §  809. 

not  sufficient  to  constitute  provocation  for  manslaughter,  §  338L 

when  sufficient  to  reduce  murder  to  second  degree^  §  86S. 

not  constituting  affray,  g  1007. 

threatening  or  insulting,  ss  constituting  breach  of  the  peace,  g§  1017, 
1020. 
Workmen,  combinations  of,  §  908L 
Worship,  disturbance  of,  see  Disturbance  of  meeting. 
Wound,  death  from,  when  homicide^  §  292^ 

mortal,  place  of  inflicting,  determines  jurisdiction  for  homicide^  §  869. 

description  of,  in  indictment  for  homicide^  g  880. 
Wounding  as  constituting  aggravated  assault^  %  256. 
Written  Instrnments,  subject  of  larceny,  g  548. 

valuation  of,  in  larceny,  g  685. 

description  of,  in  indictment  for  larceny,  g  595. 

subject  to  embezzlement,  g  686w 

obtaining  false  signature  to,  when  criminal,  g  665. 

whether  deemed  property  in  false  pretenses,  g  693. 

falsely  obtaining  signature  to^  whether  deemed  criminal,  g  694. 

how  set  out  in  indictment  for  false  pretenses,  g  700. 

in  indictment  for  obtaining  property  by  threats,  g  740l 

forgery  of,  gg  749-754 

invalidity  of,  as  affecting  forgery,  gg  756-760i 

description  of,  in  indictment  for  forgery,  gg  793-798b 

in  foreign  language,  how  set  out»  g  79QL 

production  of,  in  prosecution  for  forgery,  g  805. 

in  which  perjury  is  committed,  how  set  out»  g  877. 

how  proved,  in  prosecution  for  perjury,  g  690. 

constituting  libel,  how  set  out,  g  106L 
Written  law  as  to  crimes,  g  12. 
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